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THE Late MR. Justice P. R. SUNDARA ATYAR. 


It is with profound regret that we have to record the death, 
on the 21st of December last, of Mr. Justice Sundara Aiyar, who 
was one of the founders of this journal and continued to be one of 
its editors for a period of 20 years. He was born in June 1862 at 
Pudukode, a village near Palghat. His parents belonged to a very 
humble station in life, and he had to contend with poverty during 
the scholastic period of his life. The success he achieved during his 
academic career and in life was entirely due to his own intellectual 
endowments and force of character. He was one of the most 
distinguished graduates of the Madras Christian College and was a 
favourite of Dr. William Miller, the famous Educationist of 
Southern India. He took up logic and philosophy as his special 
subject for the B. A., degree and was a tutor in that subject for a 
period of 2 years after graduation. The habit of logical reasoning 
and close analysis and the remarkable facility in exposition that he 
acquired during this period were of the greatest possible value to him 
in his legal studies and in his future career. He pursued the study 
of law with ardour, and during his two years’ course for the B. L, 
degree laid the foundation of a knowledge of law as deep as it was 
broad. He passed the B. L., examination with distinction and 
became an apprentice under Sir (then Mr.) Subrymaniya Aiyar, who 
was then occupying a foremost position in the ire Bar. It may 
be said that his apprenticeship under Sir S. Subrimaniya Aiyar was 
the turning point of his career and that his struggle with poverty 
then came to an end. Sir S. Subramaniya Aiyar was quick to recog- 
nise the talents of his pupil and generous in his appreciation. 
Sir Subramaniya Aiyar lost no opportunity of helping his pupil and 
warmly commending him to his large clientele throughout the 
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Presidency. Junior engagements fast came to Mr. Sundara Aiyar 
almost from the date of his enrolment. Sir Subramaniya Aiyar bad 
so much confidence in the abilities of his distinguished pupil that 
when he was not able to attend personally to ‘his cases, he often 
handed them over to Mr. Sundara Aiyar. Mr. Sundara Aiyar had 
not to wait long before he acquired an independent footing ia the 
profession. His close association with Sir Subramaniya Aiyar during 
these early years was attended with the most fruitful intellectual 
intercourse. It was during this period that an informal association 
was formed in Mylapore for the purpose of discussing topics of law. 
The association included all the leading lights of the Bar and the 
most promisiog juniors.—Sir V. Bashyam Iyengar, Sir S. Subra- 
maniya Aiyar, Mr. C. Ramachandra Rao Saheb, Mr. C. R. Pattabi- 
rama Aiyar, Sir C. Sankaran Nair, Mr. T. Subba Rao, Mr. P. S. 
Sivaswami Aiyar, Mr. V. Krishnaswami Aiyar, Mr. P. R. Sundara 
Aiyar, and Sir V C. Desikachariar. The members met every 
Saturday noon at Sir Subramaniya Iyer’s house at the Luz, and the 
decided cases ia the Indian Law Reports were the subject of discus- 
sion. Every decision of importance was thoroughly dissected, 
examined and discussed in all possible aspects. No decision of a 
doubtful or questionable character was passed over unchallenged. 
No deference was paid to any decision that could not be supported 
by an appeal to principles. It need hardly be said that the weekly 
discussions were of a most stimulating character and promoted 
thought and study. The gathering was looked forward to as an 
intellectual feast. Mr. Sundara Aiyar used to take a prominent part 
in these debates. It was at this time that the idea of starting the 
Madras Law Journal was conceived, and it was decided to commit 
the undertaking to the care of Mr. Salem Ramaswami Mudaliar, 
Mr. C. Sankaran Nair, Mr. V. Krishnaswami Aiyar and Mr.P. R. 
Sundara Aiyar. Several of the leaders and the critical notes in the 
Journal in the early years of its existence, owed their inspiration to 
the weekly discussions, Mr. Sundara Aiyar’s editorial connection 
with the Law Journal helped not a little to spread his reputation as 
a lawyer. When Sir S. Subramaniya Aiyar was elevated to the 
Bench of the High Court in 1895, a large portion of his practice was 
divided between Mr. Sundara Aiyar and Mr. V. Krishnaswami Aiyar. 
Mr. Sundara Aiyar’s position in the Bar had, by this time, been 
thoroughly well-established and more briefs poured in upoh him than 
he could conyeniéntly accept. Thoroughly conscientious worker as 
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he Was, his engagements compelled him to work at very high pres- 
sure and left him little time for rest or physical exercise. Mr. 
Sundara Aiyar was naturally endowed with a robust constitution 
and like the late Mr. Krishnaswami Aiyar and other men similarly 
endowed, he committed the fatal mistake of ignoring physical limi- 
tations and imagining that his constitution could stand the strain of 
any amount of work. The strenuous work of these years under- 
mined his hardy constitution, and he contracted the disease to which 
so many educated Indians become victims. As an advocate, Mr. 
Sundara Aiyar was distinguished for the thoroughness with which 
he prepared his cases, the care he took to arrange the facts, the 
lucidity with which he presented them and the readiness with which 
he met his opponents’ points. The skilful presentation of a case is 
an art which is but little attended to but which Mr. Sundara Aiyar 
carefully cultivated. He had a very exacting conception of the 
equipment of an advocate, and he conscientiously and successfully 
strove to reach his own high ideals. He had an excellent delivery 
and @ powerful and well-modulated voice to which it was a pleasure 
to listen. There was little literary embellishment in his style, but 
he spoke with a directness and a force and earnestness which made 
every sentence tell upon his hearers. His manners towards his 
opponents were generally dignified and free from unpleasantness. 
With his talents and advocacy, he had no difficulty in commanding 
the respectful attention of every Judge with whom he had to deal. 
He had a high sense of duty to his client. When the late Mr. V. Krish- 
naswami Aiyar was clevated to the Executive Council, Mr. Sundara 
Aiyar’s appointment to succeed him gave universal satisfaction. He 
had all the qualifications required to achieve judicial eminence, and 
the courtesy and patient hearing that he accorded to the practition- 
ers who appeared before him were most marked. He was ambitious 
of leaving a name asa great Judge and his judgments are marked 
by erudition, research, subtlety and exhaustiveness. It is a matter 
for deep regret that his judicial career came to an abrupt close so 
soon and that he was not allowed to realise his ambition to the 
fullest limit. His interests were not confined to his professional 
labours. He took great interest in education and his services on the 
syndicate of the Madras University were handsomely acknowledged 
by the Vice-chancellor Sir John Wallis. In the sphere of political 
activity, he was an active worker in the Madras Mahajana Sabha 
and the Congress Committee and his outlook was that of sober .and 
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“Aboughtfal be ae: His death is an irreparable loss to the High 

Court De: adotned and to the legal profession whose interests he had 
always at heart. His lectures on ‘ Professional Ethics’ were not the 
least valuable of his services to the legal profession. From the 
conductors of this Journal a deep debt of gratitude is due to the 
memory of the distinguished Judge who has passed away. 


The Madras Law Journal l 
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THE ADMINISTRATION OF CIVIL JUSTICE IN 
THE MADRAS PRESIDENCY. 


The Administration of Civil Justice in the Madras Presidency 
during the year 1912 presents some features which deserve serious 
consideration. The number of suits instituted during the year was 
484662. The figure though striking is by no means an indication 
of any abnormal craving for the pastime of litigation. Excluding 
the area within the jurisdiction of the Original Side of the High 
Court, the ratio of institution to population was 1 to 85. This does 
not argue as has been hinted at in certain quarters either that the 
people have become moro litigious or that the increase in the 
number of practitioners has led to the fomenting of costly litiga- 
tion; on the other hand, the fact that excluding suits withdrawn or 
compromised 75 out of every 100 persons who went to Court 
succeeded in their claims shows that litigation was necessary. One 
inference that can be drawn is that the people have become poorer : 
for if a defendant has no defence, it is because he is unable to meet 
the demand in time that he is sued. Another inference that can 
be drawn is that owing to the inordinate time taken up in litigation 
in Indian Courts, and the difficulties of creditors in realizing their 
dues, debtors are emboldened to set up any defence so that the evil 
day may be put off as much as possible. Another noticeable 
feature of the year’s report is that there have been ló temporary 
Subordinate Judges, and a dozen temporary District Munsiffs ; the 
number of temporary Sub-judges has been increasing from year to 
year. It is extra-ordinary that until very recently no serious 
attempt was made to examine into the necessity for their con- 
tinuance. Mr. Phillips who has been on special duty submitted 
his report some months ago. It is said that his views are now before 
the Government. We must point out that a report of this kind 
ought to be placed on the Editor’s table before the Government 
passes final orders on the subject. The people havea right to know 
what the recommendations are and how far they should be supple- 
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mented or varied. There can be nothing confidential in a report 
dealing with the necessity for an increased judiciary and the 
Government will gain in strength and prestige, if the people are 
taken into its confidence. The various Bar associations are entitled 
to submit their suggestions on the report of the Commissioner: and 
the Government will be in a position of greater secarity, if criti- 
cism is invited. Comments ex post facto can serve no good pur- 
pose in mattera of this nature. While on this subject, we mast 
draw the attention of the Government to the urgency there 
exists for rearranging the proportion of the various.grades of Sub- 
judges. Temporary appointments secure an advantage from the 
point of view of Government. All of them are in the lowest grade, 
whereas if there is a permanent staff, there must be a readjustment 
of the grades. We hesitate to believe that the delay in making 
their appointments permanent is due to any such feeling. The 
present arrangement has been fruitful of hardship to an over- 
worked and deserving class of Subordinate officials and we venture 
to hope that the order of the Government will carry out the work 
of fixing the proportion of the various grades at once. These 
remarks apply mutatis mutandis to the Munsif’s Courts. 

We have been under the impression that the question of in- 
creasing the pay of the Muasiffs and of the Sub-judges was engaging 
the attention of the High Court and of the Government ; 
Weare scrry that the obvioas duty which the Government is 
under to these subordinate judicial officers should have been so 
long in incubation. The best intellects of the country are given to 
the work of judicial administration, and it is much to be regretted 
that neither the High Court nor the Government has shown greater 
appreciation of the excellent work done by them. We do not find 
in this year’s Government order even the formal acknowledgment of 
the good work done by these officers as used to be the case hitherto, 
We press upon the notice of the learned judges of the High Court 
and upon the Government the reasonableness of the demand for in- 
creased pay to Munsiffs and Sab-judges and hope that it will not be 
long before their just claims are recognised. In this connection, we 
must not omit to notice that the pay of the members of the Pro- 
vincial Service serving as District Judges should be increased. As 
was said before the Public Service Commission recently in Calcutta 
by a European witness, this difference in pay has a tendency to 
stamp the recipient as possessing an inferior status. Moreover as from 
this class of officials promotions are made occasionally to the High 
Court, the comparative disparity between the two salaries makes the 
preseat conditions of pay very anomalous, 
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Notwithstanding the large number of temporary Courts the 
average duration of suits showedatendency to rise. It is un- 
disputed that our Subordinate judicial officers give the best of their 
time and energy to the disposal of the work before them. They do 
not spare themselves and very often wreck their lives in the race to 
cope with their heavy work; and yet arrears have been accumulating. 
There is but one answer to this state of affairs. The number of 
Munsiffs and Subordinate judges should be considerably increased. 
We sometimes héar, although we are glad to note that this is not a 
prevailing sin, that cases are very summarily dealt with in order 
that a cleat balance sheet may be shown. We have no regard fora 
judge who puts his prestige and prospects of promotion above con- 
siderations of well-considered and evenhanded justice. To persons 
of this bent of mind, we would recommend the perusal of the 
excellent observations of Sir Arnold White at the recent Bar Dinner. 
At the same time, the Government is under an obligation to the 
public to see that temptations of this kind are not placed before 
judicial officers. The Government is bound to see that suitors do 
not come out of court disheartened and dispirited, because the 
presiding officer is not able to find the time requisite for the con- 
sideration of the case before him. And we sincerely hope that the 
numberof tribunals will be so increased that there may be no room 
for indulging in hasty disposals. In England, if a case is prolonged 
beyond six months, there is a great outcry for increase in the 
number of judges. In this Presidency we find that the average 
duration of a suit in a Munsiff’s Court was 245 days, in the District 
and Subordinate Judges’ Courts, 349 days and in the High Court 
(Original side) 592 days: As regards appeals the averages duration 
in the District and Subordinate Judges’ Courts was 226 days, and in 
the High Court, it was 65) days as regards first appeals and 603 
days as regards second appeals. The figures are appalling and not 
only for what is plain on the face of it, but still more for what lies 
behind. When an average is spoken of, it implies that some very 
old cases are pending: we know that there are appeals of 7 years’ 
duration still on the file of the High Court. Sometimes appeals 
very recently filed are taken up, while old sores’ remain undressed. 
We believe it is so in the Lower Courts. The cases involving serious 
issues and demanding larger attention are laid aside and those of 
easier complexion are dealt with. It is because the judiciary is very 
much undermanned and the authorities are believed to attach im- 
portance to the disposal that such a course of procedure is rendered 
possible : we are not sure that the true significance of this deplorable 
condition of the arrears is realised in the proper quarters, It is 
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denying justice to ask a man to wait for two, three, and four years 
before he is given a herring. When ong has to remember the 
chances of appaal, of second appeals, and of the difficulties in exe- 
cution, it is wonderful how patient tha Madras suitor is. We hope 
the Honourable Judges of the High Court and the Government will 
take such steps as will considerably minimise the evil we have 
alladed to. 


The Government has bien able to realise a surplus of over 25 
lakhs of rupees from litigation: and yet the printing and transla- 
tion charges in the High Court continue to be prohibitive and ‘the 
pay of the clerks of the various grades of Courts continues to be 
unsatisfactory. We do not think that the Government should con- 
sider litigation as a source of Revenue. If there has been a larger 
income from the courtfees, it is incumbent upon the Government to 
see that greater facilities are given to suitors to have speedy and 
satisfactory justice. The undermanning of the clerical establish- 
ment has been adverted to in the Legislative Council. The inade- 
quacy of the pay of the Amins and process-servers was also dis- 
cussed. ‘There has been no indication that the Government is alive 
to the necessity for a careful enquiry into the matter. ; 


The Government draws the attention of the Collectors to the 
remarks of the Judges of the High Courts on the working of the 
Estates Land act. We venture to think that it is the Government 
that, has to weigh the observations and not the Collector. When 
the Estates Act was under discussion, every endeavour to entrust the 
cases to the ordinary civil tribunals was resisted by the Government 
mainly on tbe ground that speedier justice was possible in the 
Revenue Courts. "That dream bas not been realised. The parties 
have had to suffer great hardships by being obliged to go from 
camp to camp with all their witnesses. This is not all. Even 
for filing cases, the parties have to move from camp to camp and 
are made to wait the pleasure of divisional officers. Naturally 
enough, the Deputy Magistrate pays less attention to the disposal 
of these Revenue cases than he does to ‘criminal cases and to 
ministerial revenue functions. His training is against hearing both 
sides and taking down depositions. The result has been very un- 
satisfactory to the litigant public. Far from being a summary and 
inexpensive court, litigation in the Revenue- Court even for petty 
sums has proved to be more costly and protracted. than litigation in 
the civil courts. Now that the Act is about to be revised, we hope 
the Government may find it possible to remove most of these cases 
from the jurisdiction of Revenue Courts and to vest them ‘in the 
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ordinary Civil Courts or to invest Munsifs with powers of Division- 
al Officers for the purposes of the Madras Estates Land Act. 

Before we close this examination of the judicial administration 
of the Presidency, we must eXpress our great regret that fora 
number of years, the Judges of the High Court have not been able 
to find time to insp2ct the Subordinate Courts. Periodical visits of 
this nature have a double value. They keep the Courts in order 
instead of engendering in them a belief that they are uncontrolled, 
They have an educative value in that it will enable the inspecting 
judge to understand the difficulties of a subordinate tribunal. This 
will also enable the High Court to apply its mind to remedying the 
defects existing in the Courts under their superintendence. 


THE MALABAR MARRIAGE AND INHERITANCE BILL 
(Continued from 25 M. L. J. 244.) 


In a former article while considering the restrictions imposed 
by the Bill in the matter of contracting Sambandams we did not ad- 
vert to one matter which requires to be made clear. Nair ladies may 
contract Sambandams with persons who have a different personal 
law. For instance, Sambandams with Nambudries are very common. 
The question is whether the scope of the Bill covers such cases 
or if not whether it is desirable to extend its scope to such cases 
also. According to S.1 cl. (a) tha Act extends to the whole of 
the Madras Presidency and to the followers and descendants of 
such followers of the Marumakkathayam or Aliyasantana Law 
residing elsewhere and who have not adopted the law of their 
domicile. According to this clause the Bill applies to all followers 
of the Marumakkathayam Law whether they be Hindus or 
Mahomedans. People who are governed by the Hindu Law will 
not come under this description, We take it also that although 
the Nambudri may be said not to be governed by Hindu Law as re- 
gards the management and aliénation of property he cannot be 
said to be a Marumakkatayam Hindu within the meaning of S. 8 of 
the Bill or a follower of the Marumakkatayam law within the mean- 
ing ofS, 1 cl. (b). It will, therefore, appear that the object of the 
author of the Bill is not to include Sambandams contracted by such 
persons. If this be his object it has not been carried out. S. 3 
states that the Sambandham of a Marumakkatayam or Aliya- 
santana Hindu subject to the restrictions herein contained shall be 
deemed to be a valid legal marriage for all legal purposes. The 
section speaks only ofthe Sambandham of a Marumakkatayam 
Hindu. There is nothing either in this section or in any other 
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Sambandham should be Marumekkatayam or Aliyasanthana Hindus 
and cl. (c) which only states that ‘the parties should not belong 
to the diferent communities between the members of which, ac- 
cording to custom or usage applicable to either community, co- 
habitation is prohibited favors the view that both parties. need 
not be Marumakkitayam or Aliyasanthana Hindus and that 
itis enough if one pity is of the latter class while the 
other may be a Hindu belonging to a community whose ‘members 


are by custom permitted to cohabit with the Marumakkatayar 
or Aliyasanthana Hindus. Although S. 3 excludes the case of’ 
Marumakkatayam Mahomedans, still in the view that the section'- 


does not insist upon both parties being Marumakkatayam Hindus 
the case of Marumakkatayam Mahomedans may also come in but 
for S. 3 cl. (c). Again the exception to S. 11 supporte the above 
view. That exception provides that the provisions of the 
section shall not apply to persons who have a personal law of 
marriage and who contract a Sambandham under this Act except 
so far ês the self-acquisitions of the husband are ‘concerned. This 
shews tbat persons who have a personal law of marriage may con- 
tract a Sambandam under this Act. We have to observe in this 
connection that we do not know what the author of the Bill means 
by saying “ contract a Sambindam under this Act.” We hope he 
only means by this expression “ contract a Sambandam which 
is valid under this Act” for there is no formality prescribed under 
this Act as under the old, Act. Coming to the point on hand we 
may state that the exception relates to persons who are governed 
by Hindu Law and thus have a personal law of marriage. It also 
applies to others but we are not concerned with them just at 
present. The question, however, is whether Nambudries who are 
junior members of an illom and who contract Sambandams 
with respectable Nair ladies can be said to be persons who havea 
personal law of marriage. In Wigram’s- Malabar Law Ist 
Ed. page 3, it is stated: “In order to maintain the rule of 
impartibility among the Brabmins it is customary for the eldest only 
of several brothers to marry whilst the younger brothers are per- 
mitted to form temporary alliance with Sudra women.” It was 
thought that by this custom the junior members were prohibited 
from contracting valid marriages. This, however, has been shewn to 
be erroneous, See Pappi Anterganam v. Tayyan Nayar. Such 
Nambudries will, therefore, satisfy the exception. 





1, (1903) 14 M. L. J. 214. 
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he la alaba, validly contract 
Saimbandham,+ we do not see any reason why they should 
not come under 'tha Bill and be declared as such. We also 
think that the Bill should carry out the consequences flowing 
from such declaration and declare the children born of such 
marriages to be legitimate with.. all the consequences flowing 
from such legitimacy under the Hindu Law. ;If it is said that the 
Nambudri or other person who contracts suck Sambandams and is 
allowed by other members of his family to co/ tract such Samban- 
dams will object to the declaration of legitiy/ icy we have no: hesi- 
tation in thinking such objections to.” be unreasonable and 
mequitable in the interests of the off-spring. It cannot be that the 
objection to declaring the offspring to ba legitimate is on any ae 
moral or legal ground. Under the Hindu Layee PL i Sai PG 







riages have become obsolete in Northel 
Coast. But among the Brahmias of the 


but since become obsolete in the East Coast sti eee This 
practice of Nambudri Brahmins contracting Sambandams 
Nair ladies is apparently on the basis i ade -2 
ing marriages among members o [amah ee 
there is a valid union created m ol a mbudri ae 
and the Nair lady by the Sambandham then there can be no objec- 
tion whatever to tbe offspring of such union being regarded as legiti- 
mate. If, however, it is not a valid union it is immoral and we think 
a declaration that it is such, is perfectly reasonable and ‘the sooner 
it is done the better it isin the interests of morality. The Nambudri 
cannot for the purpose of satisfying his conscience regard the union 
erected by the Sambzndam as valid and moral but regard the off- 
spring arising from such union as otherwise than legitimate. 

We cannot, therefore,understand the scope of the exception to S. 
11 of the Bill. S. 11 applies only to a person governed by this Act. The 
persons governed by this Act are according to S. 1 cl. (b) the fol- 
lowers and the descendants of such followers of the Marumakka- 
thayam or Aliyasanthana law. They cannot be said to be persons 
who have a personal law of marriage within the exception and they 
do not come within the scope of the section at all. As regards, the 
descendants of the followers there may be two classes. They may 
be (1) descendants of persons contracting Sambandams both parties 
to which are followers of Marumakkatayam or Aliyasantana 
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Law or (2) they may be descendants of persons contracting Sam- 
bandams one party to which is governed by Marumakkatayam or 
Aliyasantha Law while the other is not governed by such law but 
by some personal law. The Act does not declare by what law this 
letter class of descendants is governed. Are they to follow the law of 
their mother or the law of their father? A similar question has 
arisen in the case of Moplas. We must say that the decisions of 
our High Court on this question are unsatisfactory and no consistent 
general principle can be evolved from them. We may have to discuss 
the cases on this subject on a future occasion. It is far better that 
the Act specifically enacts some provision relating to this. Upon 
general principles and upon the analogy of. principles prevailing in 
other systems of law we think that a declaration that such descen- 
dants of the 2nd class ere governed by the law of their father is 
only proper and reasonable. That of course will not prevent such 
descendants claiming interest in their mother’s property or in ‘their 
mother’s tarwad. If it be said that the exception refers to the case 
of Mopla Mahomedans who are governed by Marumakkatayam 
law we cannot understand why there should be this exception 
and the further exception to the exception so far as the husband is 
concerned. 


A writer from North Malabar whose article we publish in this 
journal in the next issue thinks that the author of the Bill forgot 
altogether the Moplahs of North Malabar. Be this as it may we 
think the language of the several provisions of the Bill requirés 
considerable modification. 


NOTES OF INDIAN CASES. 


Tho Special Officor Salsette Building Sites v. Dossabhai 
Bezonji Mottiballa-—I. L. R. 87 B. 506.—Ino this case their 
Lordships of the Bombay High Court hold that an appeal does not 
lie to His Majesty in Council from the decision of the High Court on 
appeal under S. 54 of the Land Acquisition Act. Their Lordships 
followed the recent decision of the Privy Council in Ran$pon Bota- 
zoung Company Ltd. v. The Collector of Rangoon! which was a 
case relating to an appeal from the Chief Court of Lower Burmah. 
Ina nota on this Privy Council case a view was expressed in the 
columns of this journal that the decision of, the Privy Council 
negativing the right of appeal to the Privy Council in Land 
Acquisition cases should be confined to the case before their 


1. (1922) L G. R. 40 Ç. 21, 
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Lordships. The Bombay High Court would seem to think other- 
wise and reserve to the Privy Council the right of distinguishing its 
former decision. We thought that the decision of the Privy Council 
should not be taken as negativing the right of appea! from the decision 
of a High Court or other Court of final appellate jurisdiction under 
S. 54 of the Land Acquisition Act and if the Privy Council has 
decided it otherwise we should think that it is wrong. The Bombay 
High Court considers itself to be bound by the decision of the 
Privy Council and we find that their decision is supported by the 
decision of the Privy Council when this case was taken before it. 
See The Special Officer Salsette Building Sizes v. Dasabaril. The 
matter is therefore concluded by the highest judicial authority and it 
would serve no useful purpose to show how their decision is wrong. 
It is, however, highly necessary that there should bean appeal to the 
Privy Council and that the Legislature should intervene by inserting 
such a provision in the Land Acquisition Act. 


Srinivasa Sarjerar v. Balwant Venkatesh.—I. L. R. 37 
B. 518.—We agree with the decision of the Bombay High Court 
that the decision of the Privy Council in Tribucansingh v. Ramesh- 
war Batt? is not conclusive on the question of limitation as to the 
applicability of article 118, but in the view of the finding of the judges 
that the adoption was valid no question of limitation would arise 
and their decision is only obiter. We cannot,however, agree that the 
Bombay view is correct but apparently the questionseems to have 
been concluded there by a decision of the Full Bench in Srinivas v. 
Hanumant’, There can be no question that under articles 118 
and 119 of the present Limitation Act the Full Bench decision of 
the Bombay High Court will have no application. 


Karibasavana v. Veerabhadrappa.—25 M. L. J. 8. 


The point raised in this case is one of first impression in this 
country and so far as one is able to see there is no English authority 
either on the point. Plaintiff’s right of way was obstructed. He 
claimed damages for the loss of cropson the land which he said he 
had to keep waste in consequence. It was found that another route 
though circuitous and somewhat hazardous was available. The 
question was: whether he ought to have availed himself of that 
route and avoided the damage? The question as put is open to the 
obvious answer that he owed no duty tothe defendant. But their 





1. (1913) 17 C. W, N. 421. 2. (1906) I. L. R. 28 A. 727, 
3, (1899) I. L; R, 24 B. 260, 
2 
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Lordships(Sundara Aiyar and Sadasiva Aiyar JJ.) point out that the 
basis of the rule as to avoiding or mitigating damage is not any duty 
owed to the wrong-doer but the fundamental principle common alike 
to contracts and torts viz., that the damage must be the direct and 
natural consequence of the wrong. A consequence which is avoidable 
cannot be said to be the direct and natural result of the wrong. 
If another route though more circuitous was available, the 
loss of crops was not the direct and natural consequence of the 
obstruction by the defendant. Their Lordships, accordingly, res- 
tricted the plaintiff's claim to the extra costs to which he might have 
been put if be had taken the circuitous route and in addition to some 
amount as compensation for affecting the evidence of his right. 
This decision extends a rule the application of which to contracts 
is undoubted, to torts as well, 


Parameshwara Pattar v. Sridevi.-—25 M. L. J. 51. 


The question in this case was whether an admission by the 
principal as to the amount of his liability (as agent) was evidence 
against the surety. Their Lordships Sundara Aiyar and Sadasiva 
Aiyar JJ) held it was. Reading S.19, Evidence Act and the illus- 
tration, their Lordships’ view seems to be obviously right, though 
the English law is different. In a subsequent case (4 ppavu Chettiar 
v. Nanjappa Goundan}) Tyabji J. finds difficulty in accepting this 
decision as sound. His Lordship’s difficulty is this. S. 19 only 
says that the statement is an admission. Its admissibility 
must be tested by reference to S 21. An admission is under 
that section available only against the party making it or his 
representative and in favour of him only under special circumstances, 
The surety being neither the party making the adinission nor his re- 
presentative, the admission is not evidence against him. ‘The result 
of this construction is an obvious failure of the intention of the 
legislature. But, with deference, his Lordship's view proceeds upon 
a wrong reading of S, 21. That section makes all admissions rele- 
vant. It goes further and says that an admission can always be 
proved against the party making it but that in favour of the party 
making it, it cannot be proved except in special cases. It does not 
say that an “admission” by a third party, provided of course it is 
an admission within the meaning of the Act, cannot be proved agaiost 
a party to the suit. Being relevant and there being nothing in'the 
Act to prevent its being proved it can be proved and would be 
available in evidence. The reason why S. 21 does not refer to 


T 1 (1913) 25 M. L. J. 329. 
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cases coming within S. 19 is that the necessary restrictions are 
laid down in that section itself. Unless the section is read in the 
way suggested, there is also difficulty in making the admission of a 
person evidence against his co-owner as it undoubtedly is under the 
English law and was intended to be under the Indian (vide S. 18 
Evidence Act.) Another reading of the section which finds favour 
with Messrs. Ameer Ali and Woodroffe is to give the words “against 
the party making the admission" an extended signification by refer- 
ence to Secs. 18 to 20. Either view disposes of his Lordship’s 
objection and seems to be necessary to avoid the intention of the 
legislature being frustrated. 


SUMMARY OF ENGLISH CASES. 
Davis v. Marrable;: [1918] 2 Ch. 421. 


Light—Obstruction to—Ratsing. buildings in one direction 
and lowering in another—Net result, bene fictal—Good def ence. 


In defence to a suit for damages for obstruction of plaintiff's 
light by raising the height of the defendant’s buildings,it was contend- 
‘ed that another part of the building had been lowered and asa result 
though the amount of light in one direction was diminished the 
amount of light from another direction was increased and the net 
result was favourable to the plaintiff. Joyce J. held that this was a 
good.defence. His Lordship said that the case was not analogous to 
the case where the light the defendant relies upon as meking his 
interference harmless is a light to which the plaintiff is not entitled as 
a matter of right and which might be taken away with impunity. 
The. defendant having pleaded the existence of the light in question 
as a bar to plaintiff’s action would not be permitted later on to 
justify his interference with that light on the ground that plaintiff 
had not acquired a right to it. 


Lord Ashburton v. Pope: [1913] 2 Ch. 459. 


Con fidential communication— Right of the owner to prohibit 
use of original or copy—Admissibility in evidence, no defence to 
suit to restrain use. 


The fact that a party has surreptitiously come by a’ document 
is no bar to its being admitted in evidence if otherwise it is admis- 
sible; vice versa, the fact that a document i; admissible in evidence js 
no aoswer to a claim by the owner of a confidential communica- 
tion to restrain its being published or copied, 
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In this case the defendant by a trick managed to secure letters 
from the plaintiff to his solicitor of which he took copies. Plaintiff 
sued to restrain the defendant from disclosing the letters or the 
copies. Defendant wanted to use the letters or the copies in Bank- 
ruptcy proceedings instituted against the plaintiff. They would have 
been very relevant in those proceedings, Defendant asked 
the Court not to restrain him from using them in the Bank- 
ruptcy proceedings. Neville J. complied with his prayer. Held the 
order of the learned judge was wrong and the injunction was to be 
absolute and without any exemption. 


In re Cozens Green v. Brisley [1913] 2 Ch. 478. 


Declaration of trust—Evidence of—Communication—LH fect 
of—Want of entries in private accounts—Security for past debt— 
Voluntary—Iimperfect securtty—Court will not help to per fect. 


Where 8, trustee has committed default but is subsequently 
said to have made up the breach of trust by appropriating other 
securities to the trust, the question is whether he has made an 
irrevocable declaration of trust which is a question of fact. 

In this case, the Court refused to draw that inference from mere 
entries in the private accounts of the trustee which were not com- 
municated to anybody. 

The fact that the appropriation is not communicated raises a 
strong presumption against intention to make an irrevocable decla- 
ration of trust. The inference is that silence was intended: to enable 
the declarant to adhere to or abandon the declaration as best served his 
advantage for the time being. 


Where security is given for a past debt it is purely a volun- 
tary act and the Court will not assist the creditor if his security 
is imperfect. 


In re Mayall Foley v. Wood [1913] 2 Ch. 488. 

Will —Construction—Legacy—Misdescription, 

A testator gave as legacy his “two freehold cottages, situated at 
Trowbridge, known as 19 and 20, Castle Street" The testator had 
no cottages in Castle Street though he did own two cottages, 
Nos. 19 and 20 in Thomas Street. He had no numbers 19 and 20 
in Trowbridge other than those in Thomas Street. Held that it 
was acase of misdescription and the legatee was entitled to 19 
and 20 Thomas Street. 
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Sobey v. Sainsbury : [1913] 2 Ch, 513. 


Restrictive covenant—Defence to suit on—Altered circum- 
stances—Platintif’s and his predecessors default. 


In anaction to enforce the restrictive covenant in a building 
scheme, it was pleaded for the defence that the plaintiff and his 
predecessors in title themselves had broken the covenant; 
secondly that the character of the neighbourhood had so altered 
that it would be unconscionable to enforce the covenants,Sargant J. 
held that both these were good defences and dismissed the plaintiff's 
suit. His Lordship held following the opinion of James L. J. and 
Lindley L. J. in Erman v. Chapman} and Knight v. Symmonds? 
that alteration of circumstances was a good ground for refusing 
specific performance whatever the explanation for the altered state 
of things might be whether it was the plaintiff's default, or for the 
matter of that, that of the defendant not objected to by the 
plaintiff. 


Teotani and Co., Limited v. A. Teofani: 
In re Toofani and Co.'s Trademark: 
[1913] 2 Ch. 545 (C. A.) 


“Passing off" action—Intent to deceive—Proof of person de- 
ceived not essential—Fraudulent use of name—Prohibition of— 
Bonafide use permitted—Trademark—Surname—Registrable if 
distinctive, 


There is nothing to prevent a person who is setting up a trade 
in which there are already others of the same name from using his 
own name but alike from the legal and from the moral point of 
view a person is forbidden to use his own name in connection with 
the goods in such a way as to represent that the goods are the goods 
of somebody else of that name. If he does that, he is acting fraudu- 
lently and the court will restrain him. The court will restrain the 
fraudulent use of a man’s name as much as any other fraud. 


To succeed in an action brought for the purpose, it is not neces- 
sary to prove that anybody has been in fact deceived. It is quite 
sufficient if the Court comes to the conclusion that it is calculated 
and intended to deceive or apart from any intention to deceive, that 
it is calculated to deceive. 





1. (1877) 7 Ch. D. 271. 3. (1896) 20h. 294, 
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Under tho Trademarks Act a surname is registrable provided it 
is distinctive. But that would not prevent any person from bona- 
fide making use of his own name for any purpose. 


In re Marke Wood, Senior: 
In re Marke Wood Junior, Wodehouse v. Wood: 
[1918] 2 Ch. 574 C. A. 


Will—Construction—Referential trust—Three separate trusts 
—Hotch pot clause. 

A testator kave three funds, one to each of his three children on 
trust for each child for life, on his death to such of his or her chil- 
dren as he or she shall appoint, in default of appointment to the 
children equally with a clause that if there was an appointment to 
any extent in favour of any of them, the portion appointed should 
be brought into the hotchpot. In each case there was a direction 
that in the event of failure of issue, the fund should goto the issue 
of the otber children. A granddaughter of the testator became 
entitled to one fund by appointment, and to a portion of the other 
fund under the gift over. The question was whether she was 
bound under the hotchpot clause to bring into hotchpot the amount 
she got by appointment. Held: not. The appointment being 
in respect of quite a separate fund, it did not come within the 
hotchpot clause. 


In re Beavan: Davies, Banks and Co. v. Beavan: 
[1913] 4 Ch. 595. 

Executor—Retainer—Surety of testator—No right of, before 
payment—Restricted to debis—Opportunity to pay and secure 
right of retainer, permissible. 

The question in this case was whether an executor could retain 
for a debt due from the testator for which the executor was a 
surety. The executor had not paid the debt when he claimed the 
right to retain. The estate was in the hands of a receiver appointed 
in the administration action brought by the creditors. 

Neville J. held that he was not entitled. 

The right of an executor to retain isa purely legal right which 
has been recognised in equity so far as it existed in law and no 
further and has never been extended to equitable claims except so 
far as they were equitable rights recognised and given. effect 
to by a proceeding at law. The right of the surety was not such a 
right. 
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His Lordship was inclined to grant the executor an opportunity 
to pay up the debt and then plead his right of retainer but as this 
right could be exercised only in respect of assets in his hands at 
the time he pays the debt and there were no such assets in this case, 
his Lordship thought it futile to accede to the prayer. 


In re Seaton: Ellis v. Seaton : [1913] 2 Ch. 614. 


Will—Construction—To E for life or until she gets legac y— 
Terminable life estate—Reference in will to gift of legacy and 
income—Insuffictent to enlarge estate. 


A testator gave a 4th of his residue to his daughter E during 
her life or until she should receive the legacy under her father-in- 
law’s will, and provided that then the 4th share and the income be- 
queathed to her should fall into the residue and be distributed in a 
particular manner. E did not get the legacy, the estate of the 
father-in-law having turned out insolvent. Held: that the words 
occurring in the last clause were not sufficient to confer on the 
daughter more than a terminable life estate; that the gift over took 
effect though E’s estate did not terminate in the manner contem- 
plated but by her death. 


In re Atkins: Life v. Atkins: [1913] 2 Ch. 619. 


Merger—Life estate—Fee simple defeasible on death without 
issue—Transfer of life estate to owner of—Effect of. 


There was first a gift to A the testator’s widow for life—the 
remainder to B her son in fee with an executory gift over to Cif B 
died unmarried during A’s life. A conveyed her life interest to B, 
but B dying unmarried, the question arose whether the gift over 
took effect immediately or whether it could come into effect only 
on the death of A. ‘Held per Eve j. no precaution having been taken 
to keep A's life estate intact, there was a merger and the gift over 
took effect on the death of B. 


In re Pearce: Alliance Assurance Company v. Francis: 
[1913] 2 Ch. 674. 


Will—Construction—" Children” — Illeyvttimate children” — 
Inclusion of—In the absence of legitimate children or when words 
in the will, require. 

A‘testatrix left a legacy to the children of her brother. The 
brother had at the date of the will and also at the death of the 
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testatrix 8 children, 6 of whom were illegitimate and 2 legitimate. 
The mother of the illegitimate children was known and accepted in 
society as the wife of the brother and the testatrix also knew the 
children and was even fond of them. Under these circumstances 
the question was whether the illegitimate children were entitled to 
participate in the legacy. Held per Sargant J. not. 


The word “children” means only “legitimate children ;” the 
only two ways in which the significance of the term can be enlarged 
are first by showing that there are no legitimate children to whom 
the description can or could apply ; secondly by showing from the 
expressions used in the will itself that illegitimate children also 
must be meant. When there is nothing in the will itself to show 
that illegitimate children are intended to be included and there are 
legitimate children to satisfy the terms of the will, it is not open 
to enlarge the significance of the term by reference to extraneous 
circumstances, 


North Western Salt Co. Ltd. v. Hlectrolic Alkali Co. Ltd. 
[1918] UI K. B. 422 (CA). 


Contract—Restraint of Trade—Breach of—Action for dama- 
ges—INegality not pleaded—Duty of Court. 


The plaintiffs entered into a written contract with the defendant 
for the purchase of salt manufactured by them. The contract 
was found to be illegal as being in restraint of trade. In 
an action for damages for breach of contract the defendants 
failed to set up the illegality of the contract as a defence to the 
claim. Held :--that it was nol necessary that the defence of illega- 
lity should be pleaded the Court being bound to deal with the ille; 
gality which was apparent on the face of the contract. 


Charing Cross West End Electricity Supply Co. v. London 
Hydraulic Press Company, [1913] III K. B. 442, 


Nuisance—Different Companies laying mains under streets— 
Damage to electric cables by hydraulic mains bursting—Statute 
—Construction— Two Acts to be construed together. 

Plaintiffs a Company supplying electricity had laid their cables 
under certain public streets. The defendants were the owners of 
hydraulic mains containing water which had been laid under the 
same streets under statutory powers. The hydraulic mains burst in 
four different places and caused damage to plaintiff's cables. 
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There was no negligence on the part of defendants. Two of the | 
mains which so burst had been laid under an act which did not contain 
the usual clause that nothing contained therein should exempt the 
company from liability for nuisance. The other two were laid under 
a later act which did contain such a clause and which also provided 
that the two Acts should be read and construed together. Held :— 
In an action to recover damages or alternatively as for nuisance that 
the doctrine of Rylands v. Fletcher applied not only to cases where 
the dangerous thing has escaped from defendants’ land into plaintiffs’ 
and caused daimage to plaintiffs’ land but also where plaintiff occu- 
piee land under a license and not under any proprietory right in 
the soil. Held :—that notwithstanding that the defendants had not 
been guilty of negligence, in the absence of statutory authorisation 
of the nuisance they were liable to pay damages. Held further that 
the effect of reading the two Acts together was to take away the 
privilege of not being liable for damages done by the bursting of 
the main in the absence of negligence and they were liable for 
nuisance. 


Wootton v. Sievier [1913] III K. B. 499 (C. A.) 
Practice—Discovery—Libel—Plea of justification—Partt- 
culara—Application for better particulars—Principles. 


The plaintiff owner and trainer of race horses sued the 
defendants for libels alleged to have been published by them. The 
meaning of the publications was that the plaintiff had been guilty 
of gross dishonesty in the training and running of racehorses, and 
particularly that he conspired with other trainers and jockeys to 
defraud bookmakers and owners of racehorses and the public gene- 
rally. The defendants pleaded an unqualified justification for the 
alleged libels and under a Judge’s order delivered particulars of the 
matters of justification mentioning the number of races, jockeys and 
horses with the weights carried by them and names of certain trainers: 
The plaintiff applied for better particulars of the betting transac- 
tions which he was accused of having entered into contrary to his 
honour and duty. The Judge refused to order. On appeal, 

Kennedy J :—stated the principles applicable to the case thus: 
In every case in which the defence raises an imputation of misconduct 
against him, the plaintiff ought to be enabled to go to trial with full 
knowledge not merely of the general case he has to meet but also of the 

acts which it is alleged that he bas committed and upon which the defen- 
dant intends to rely as justifying the imputation”. “Further asa 
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general rule it is now established, that, if particulars are such as the 
defendant ought to give he cannot refuse to do so merely on the 
ground that his answer will disclose the names of persons whom he 
may intend to call as witnesses at the trial.” At the same time on an 
application by the plaintiff for particulars or for further and better 
particulars the Court before acceding to it must be careful to see 
that the demand is not of a vexatious or oppressive character or the 
material facts being pleaded in this statement of defence with suffici- 
ent precision to enable the plaintiff to know and to prepare himself 
to deal with them, that the plaintiff is not correctly endeavouring 
to get something more to which he is not entitled i. e., the disclosure 
of evidence in defendant's possession. 


JOTTINGS AND CUTTINGS. 


Comments on Judges.—It is reported of Mr. Justice Hutton, 
one of the judges who supported the action of John Hampden in 
the Ship-Money case, that shortly after the trial one Harrison 
‘g Batchelor of Divinity and Parson,’ came into the Court of 
King’s Bench, where the judge was sitting, and said, ‘ I accuse 
Mr. Justice Hutton of High treason.’ He was duly indicted in the 
King’s Bench, fined five thousand pounds to the King, and ona 
bill of indictment ordered to pay the further sum of ten thousand 
pounds as damages to the judge himself. That was an extreme 
instance of the exercise of the Court’s power to protect its mem- 
bers from attack, and in more modern times it has been recog- 
nised that even the power to commit summarily for contempt ought 
not to be used for the vindication of the judge as a person; tor 
comments made upon bhim which do not interfere with his admin- 
istration of justice in a pending case‘ he must resort to action for 
libel or criminal information’ (per Lord Morris in McLeod v, 
St, Aubyn [1899]. Mr. Justice Avory has somewhat extended the 
doctrine of a judge’s freedom from criticism, even in a pending case, 
by suggesting that if certain comments which were alleged to have 
been made about him by counsel engaged in the case to their own 
client had really been made, he would have ordered a settlement 
between the parties to be set aside on that ground alone, apart 
from any question as to the authority of Counsel to effect the settle- 
ment (Hay v. Olivier, November 7). The statement imputed to 
Counsel by the aggrieved lady client who tried to make it a ground 
for re-opening the case was that she must agree to a compromise 
because the learned judge was one who would: never listen to any- 
thing against an official—the defendant in the case was a former 
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Governor of Jamaica. But it was just as incredible that any res- 
ponsible counsel could have used such an argument as it was that 
the judge himself should have had any such prejudices. Mr. Justice 
Avory preferred, however, to treat the matter seriously, and only 
dismissed the lady litigant’s application after hearing full state- 
ments of the actual facts attending the compromise and formal 
repudiations from the Counsel concerned from their places at the 
Bar. We doubt whether this was necessary, but we should not like 
to accept the view that, even if the statements had been made, they 
would have furnished ground for the re-opening of the case against 
the other party to the settlement.—1913 Law Journal p. 654. 


LAMI 
# 


The Privy Council and the Dominion.—That Imperial maid- 
of-all-work, the Privy Council, has more than once had to consider 
whether a tax imposed by a Provincial Legislature in the Dominion 
of Canada was unconstitutional, as not being direct taxation to 
raise revenue for provincial purposes, within the meaning of the 
British North America Act, 1867, S.92. For the determination of 
the question when taxation is direct and when indirect, the Judicial 
Committee has at times turned itself into a School of Political 
Economy and discussed the theories of the leading authorities on 
the science. In the result they adopted John Stuart Mill's defini 
tion of a direct tax as ‘ one which is demanded from the very per- 
sons who it is intended or desired should pay it,’ as distingnished 
from indirect taxes, which are ‘those which are demanded from one 
person in the expectation and intention that he shall indemnify him- 
self at the expense of another.’ The law of Quebec has imposed a 
succession duty as part of the Provincial Revenue, and in Cotton v. 
The King, an appeal from the Supreme Court of Canada, the 
Judicial Committee decided on Monday that the duty was not direct 
taxation, and that the enactment which’imposed it was, therefore, 
ultra vires on the part of the Provincial Government. It seems 
fairly obvious, indeed, that the perrons from whom succession duty 
is obtained, viz., executors or administrators, are not intended to 
bear the burden themselves. They indemnify themselves at the 
expense of the beneficiaries. Ifthe legal point in dispute is not one 
of much interest, the case inits broader aspect suggests a reflection 
not unworthy of consideration at the present time. No better 
tribunal for the determination of a constitutional question can be 
imagined than the body of distinguished jurists who sit in Downing 
Street, far removed from the political influences that may prevail 
or the passions that may have been aroused in the colony where 
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the question arose. If Lord Haldane’s dream of an Imperial Assize 
were to be realised it would be necessary at least to provide that 
cases involving constitutional issues should, as heretofore, bs heard 
in the capital of the Empire.—Ibid p. 655. 


A e 
* 


Contracts ‘ Implied’ in Law and by Inference—A rather fine 
distinction is raised in our law between contracts which are‘ im- 
plied in law’ from circumstances independent of agreement and 
contracts which arise from aninference of fact and only differ from 
express contracts in the form of proof. They are both called ' im- 
plied contracts,’ but inthe former case the promise implied is a 
mere fiction of the law created to give effect to obligations arising 
out of equitable considerations ; in the latter the promise is an impli- 
cation of fact based on circumstantial evidence, and although the 
proof is different the legal consequences are the same as in an ex- 
press contract. A case which brings into sharp relief the nature 
of the distinction between these two classes of implied contracts 
has just been decided by the House of Lords in an action in which 
builders who had erected a picture thealre declined to recognise the 
claim of a firm who had supplied door furniture for the theatre on 
tbe ordérs of the architect, on the ground that the architect was not 
their agent, and that the payments which they had received from 
the building owner, on the architect’s certificates, were properly 
attributable to other items in the contract (Ramsden & Carr v: 
Chessum & Sons, November 10). The plaintiffs sued as for the 
price of goods sold and delivered on the orders of the architect, or 
in the alternative on an implied contract to pay as for money had 
and received to their use or held in trust for them, and Mr. Jus- 
tice Hamilton, who first tried the case, found!that their claim could 
not be supported on either of these grounds. But he also held that, 
in the circumstances of the case, the fact that the goods were used 
by the defendants raised an implied promise to pay for them, and 
he accordingly gave judgment for the plaintiffs, The Court of Ap- 
peal by a majority (Lord Justice Kennedy dissenting) reversed this 
decision, holding that the circumstance that the goods were used by 
the defendants raised no implied contract in fact, and as there was 
also no implied contract in law arising from the receipt of instal- 
ments from the building owners, the claim altogether failed. In face 
of this equal division of judicial opinion the House of Lords has 
pow unanimously decided that, in the words of the Lord Chancellor 
‘if A brings goods to B, to be used upon work which B is doing, 
and B knows that those goods are not brought as a gift, but are 
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meant to be paid for, and B then uses the goods upon his works, 
the inference to be drawn from these facts is that there was an im- 
plied promise. on the part of B to pay for the goods.’ As thus stated 
the case seems fairly simple and the conclusion obvious. It is arrived 
at by an implication of fact, and there is no need to invoke the 
fiction of a contract implied in law to arrive at a result so consis- 
tent with natural justice.—Ibid p. 665. 
af 

The Court of Criminal Appeal.—Three interesting practice 
points came before the Court of Criminal Appeal on Monday. The 
most important was that of Rex v. Young, the appeal of a prisoner 
who had been convicted as a ‘ habitual criminal ’ and sentenced to 
the unusually long term of ten years’ preventive detention by the 
Deputy Chairman of London County Sessions. Mr. Lawrie, in 
summing up, had told the jury that the point for them to consider, 
there being numerous previous convictions proved, was whether the 
prisoner when he last came out of prison had made up his mind to 
lead an honest life. If he had not done so, then they were at liberty 
to convict him of ‘ persistently leading a dishonest and criminal life’ 
within the meaning of the Prevention of Crime Act, 1908, S. 10 (2) 
(a). Now, this direction threw upon the prisoner the onus of proving 
that he was not a habitual criminal. It was defended before the 
Court of Criminal Appeal on the ground that the proof of three 
statutory convictions and numerous others prior to prisoner's last 
conviction was prima facie evidence that he was persistently leading 
a dishonest and criminal life; the burden of rebutting was then 
shifted upon the prisoner. There are indications in some of the 
earlier judgments of the Court of Criminal Appeal (see Rex v, 
Waller, 3 Cr. App. R. 218; Res v. Kelley, 3 Cr. App. R. 248; 
Rex v. Hveritt,6 Cr. App. R. 267), that this view at one time 
seemed likely to commend itself to the Court ; but all such obiter 
dicta have been overruled by the strong pronouncement on the point 
made by the present Lord Chief Justice a fortnight ago in Rez v. 
Brown) ‘The onus of proof’ he said, ‘in that case 
has been imposed by the Legislature on the prosecution and must 
be strictly complied with in every case.’ Again, the phrase ‘is per. 
sistently leading,’ he pointed out, shows that evidence of a guilty 
life cannot be inferred merely from continuous conduct in the past; 
there must be new evidence of dishonest ways covering the period 
just prior to the latest offence, that to which the second count is 
appended. Mr. Lawrie’s direction clearly infringed those principles 
which the Lord Chief Justice once more emphatically re-affirmed 
as essential and therefore the conviction was quashed, 
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A question as to sufficiency of evidence was raised in Rex v. 
Frederick Albert Robertson (November 11). The prisoner had been 
convicted at the Central Criminal Court of murdering his three 
children. In June last the prisoner’s wife was taken ill and re- 
moved to the infirmary. The prisoner tried in vain to get his 
children looked after during her illness by a hired person, by the 
relieving officer, and by the Salvation Army. Then they disappeared 
and were never seen again. On July 25 bodies in so advanced a 
state of putrefaction that they could not be identified were found 
buried in a cellar under the appellant’s house; but the medical 
evidence pointed to death by suffocation. The prisoner had ac- 
counted for the disappearance of his children by a series of stories 
which were pure invention. It was contended for the prisoner 
that some overt act on the part of the prisoner pointing to murder 
by him must be proved in order to convict. The Court, however 
held that such overt act is not necessary: the purely circumstantial 
evidence was enough to justify the jury’s verdict. 


The third case (Rex v. Samuel Booker) raised the point how 
the Court ought to treat an appeal against a sentence where the 
prisoner desired an increased sentence. The facts were quite pecu- 
liar. The appellant, convicted at Northumberland Sessions on 
charges of larceny and burglary, had been sentenced to 12 months’ 
hard labour. In prison he became converted and desired to reform 
but feared that his good resolutions would give way under renewed 
temptation if he were released before the habit of steady work had 
become confirmed, He therefore asked for a sentence of penal 
servitude. The Court, however, held that the severity of a sentence 
is a matter of public policy, and that the wishes of the prisoner 
cannot be considered by the Court of Criminal Appeal. The only 
question for it is whether the sentence was @ proper one. There 
being nothing improper in the present sentence, the appeal was 
dismissed.—IJbid p. 650. 


+ * 
+ 


BENCH AND BAR AT THE GUILDHALL. 
THE LORD CHIEF JUSTICE'S SPEECH. 

The Lord Chief Justiee, responding on behalf of the Bench to 
the toast of ‘The Judges and the Bar of England’ at the Guildball 
banquet, said :—You will, I am sure, forgive me if, before I say a 
word on behalf of my brother judges, I give utterance to two 
thoughts which are foremost in my mind at this moment, when I 
stand here, in this historic hall of the ancient City, and address you 
in response to the toast so felicitously proposed, The first is that 
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I count it indeed fortunate, and, may I say, appropriate, that my 
first public utterance outside the Courts of Justice should be made 
here in the City—bound as I am to the City by memories of my 
early youth, my early association and training; and remembering, 
as I do, that much of what has stood me in good stead in my life in 
later years was learnt in the City and amongst business men. The 
second is, you may perhaps think, a little more irrelevant, but I am 
in my infancy as a judge, and, therefore, you must forgive me if I 
stray a little into irrelevancy. I cannot address you here to-night 
in the City without recalling that I should not ba here, occupying 
this position at this moment, if it were not for the great struggles 
of the City—now so many years ago—in the cause of the religious 
liberty. Ishould be ungrateful indeed if I allowed this opportu- 
nity to pass without reminding you that, first of all, it was the City 
that insisted upon members of my community being members of 
your Corporation. And it was the City that led the struggle for 
representation, again, by members of my community in the House 
of Commons. If I have strayed for ra moment into those paths 
which, perhaps, are not peculiarly appropriate for the toast to which 
I am responding, it is because I should think that I were false to 
everything that is within me if I did not give utterance to these 
sentiments, remembering as I do that memories so quickly fade, and 
that, where a whole nation now agrees that there should be the 
fullest religious liberty and toleration, that was not the case when 
the City fought the battle which placed me here. I am privileged 
to speak for the judges. I know them from my observation at the 
Bar more than in my association with them as judges. I know them 
from practising before them for so long, and it is, perhaps, for that 
reason that I may respond for them with less restraint, as I am 
accustomed, or have hitherto been accustomed, to take my place at 
the Bar, where there was greater freedom of expression, where im- 
partiality was not a virtue, and silence was not golden. Now, in 
the very fact of which I am an illustration, at the Bar yesterday, on 
the Bench to-day; at the moment fighting with or against oppo- 
nents at the Bar, who never become enemies but only opponents, 
and the next either addressing them or being addressed on the 
Bench; where we know all their qualities; where, when I. was at 
the Bar I used to say I knew their defects, and where, now I am on 
the Bench, though I am sure I shall not hear it, I know there will 
be many at the Bar who know my defects. In responding for the 
judges, Iam privileged to say, from the little that I have yet seen, 
that it is indeed an honour to associate with them in the dispen- 
sation of justice. My predecessor, Viscount Alverstone, to whom 
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so eloquent a tribute was paid recently by the Lord Chancellor and 
the Attorney-General, was a man who devoted, not only the best of 
his abilities, but the best of his strength, to furthering the cause of 
justice. He never spared himself, he never learned ihe meaning of 
economising his forces. Although I would not for one moment 
presume to addanytbing and could not add anything, to what was 
so well said on a recent occasion, I may be permitted to say— 
coming straight as I do to-day trom the Court of Criminal Appeal, 
over which he presided in the early days, and in which he did such 
excellent work, and in which he was so well and ably assisted by his 
brother judges—that I am quite sure that this Court, which in my 
humble judgment does such excellent work, was one to which Lord 
Alverstone devoted the best of his abilities and energies. Whatever 
his views may have been as to the necessity for the Court, from the 
moment that the Act of Parliament was passed, he laboured 
unwearyiogly and unremittingly to make it a success, and to make it 
a Court to which everyone would come with the absolute conviction 
and certainly that, as far as it was possible with reference to any 
human being, justice would be administered there with one single 
purpose, namely, that of doing right. I might be tempted to indulge 
in some speculation as to what the result of the Royal Commission 
which His Majesty appointed to inquire into the causes of delay in 
the King’s Bench Division, but I shall not attempt todo so. I am 
quite certain that that. Commission will have laboured to produce 
recommendations which we shall consider with the utmost respect— 
recommendations and views which I know that my brother judges 
will attempt, not only to consider, but to give effect to if possible— 
and that the only view which they would put forward at this 
moment is that the judges of England are animated by one single 
purpose—to serve the highest public interests ot the State, and to 
do what in them lies to promote the course of justice, and in that 
way todo good and satisfy the public demands of the community. 
I know very well it is easy to criticise judges, but it should always 
be remembered that it is the function of the judges who preside in 
the Law Courts to interpret the laws and administer them, and that 
they must leave the function of making the laws to Parliament, 
which is responsible. Perfection can never be attained by human 
beings, but we can labour, as I believe we bave laboured, and as I 
am sure judges will labour in the future, to make justice swift, and 
yet not hurried—for justice in haste, is, in my opinion, justice in 
jeopardy. Aboveall, whilst administering justice and passing judg- 
ment upon actions of men we shal] always remember that justice 
is never less in peril than when it is tempered by mercy. 
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The Attorney-General, in responding to the toast on behalf of 
the Bar, said that the profession for which he spoke was, of all 
professions, the most constantly misunderstood. There were still 
some deluded persons who regarded a barrister as one who learned 
his living by fomenting strife and who took peculiar pleasure in 
bamboozling juries and misleading judges by the exercise of acumen 
almost diabolic, stimulated by the payment of fees entirely extortio- 
nate. In every particular that picture was untrue, So far from 
strife being promoted by the practice of advocacy, more quarrels 
were settled, more controversies were closed, and more reconcilia- 
tions were effected within the boundaries of the Temple and of 
Lincoln’s Inn than in the whole of the United Kingdom besides. 
This country had evolved asystem by which judges, who were them- 
selves trained at the Bar, expected to receive from the advocates 
who practised before them the contentions appropriate to the case 
presented with fidelity to their clients, with fairness to their adver- 
saries, and with candour to the tribunal itself. That was why bar- 
risters claimed, in some measure, themselves to be the instruments 
of justice. That was why, by the ancient tradition of that banquet, 
the Bench and the Bar were coupled in a single toast. That was 
why he was so proud to respond for that great profession, and 
doubly proud on an occasion when he shared the responsibility of 
replying with one who was for three years his colleague and his chief, 
and whom to-day the whole Bar of England acclaimed as the chief 
of the permanent Judiciary of the land,—Ibid p. 661, 


* & 
* 


The Bar and the Empire.—While the number of admissions to 
the solicitors’ branch of the profession shows a tendency to decline 
—the Council of the Law Society pointed out in their latest report 
that the number of admissions in 1912 was sixty-three fewer than 
in 1902—the number of calls to the Bar is increasing. This term 
119 students have been called—385 at the Middle Temple, 33 at the 
Inner Temple, 27 at Lincoln’s Inn, and 24 at ‘Gray’s Inn. This 
growth in the membership of the Bar does not mean an increase in 
the competition in our Courts. It is attributable to the larger 
number of students who come to the Inns from the King’s domi- 
nions beyond the seas. More than one-third of the newly-called 
barristers bear names that unmistakably indicate that they belong 
to other climes than ours. The Inns of! Court, like the Judicial 
Committee, may thus be regarded as a link of! Empire,’ and any 
action by which the link is weakened will be a misfortune both from 
the Imperial and professional point of view. If any of the students 
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who come from remote parts of the Empire to qualify for the Bar 


desire to remain here after they are called, no obstacle ought to be 
placed in their way of pursuing the profession to which they have 
been admitted. A little time ago a Circuit mess declined to elect an 
Indian gentleman merely because of hiscomplexion. Such a dis- 
crimination if generally maintained—and we are glad to say that it 
has not been—would be wholly unworthy of the traditions of the 
Bar, and might prove to be seriously prejudicial to the interests of 
the Empire.—Ibid p. 666. 


+ I 
+ 
Literature and Lawyers.—Lawyers, it may freely be admitted 

have fared rather badly at the hands of literary men. Even Dic- 
kens, who is supposed to have had liking for the legal profession, 
did not draw very likable lawyers. But it is not difficult to exagge- 
rate the abuse which some literary men, especially writ-harried 
poets, have heaped upon all legal heads, and Mr. Leslie Scott, K. C. 
M.P., who at the annual dinner of the Solicitors’ Managing Clerks’ 
Association challenged anyone to produce from English literature 
a quotation laudatory of the lawyer, did not escape the temptation 
to take too gloomy a view of the relations of literature and law. 
A quotation from Crabbe, who wrote at a time when lawyers were 
generally held in far less regard than they are at the present time, 
is a sufficient answer to Mr. Leslie Scott’s challenge. “While ‘ Pope 
in worsted ’ drew Swallow, whose office he compared to a spider’s 
web in which the ‘ hard, bad man’ peered about for ‘ fat, intruding 
flies’ he made amends by drawing another attorney in these syra- 
pathetic lines :— 

Yet, I repeat, there are who nobly strive, 

To keep the sense of moral worth alive ; 

Men who would starve'ero meanly deign to live 

On what deception and chican’ry give ; 

And these at length succeed ; they have their strife, , 

Their apprehensions, stops, and ruts in life ; 

But honour, application, care and skill 

Shall bend opposing fortune to their will. 

Of such ia Archer, he who keeps in awe 

Contending parties by his threats of law ; 

He, roughly honest, has been long a guide 

In Borough business, on the conquering side, 

And seen so much of both sides, and so long, 

He thinks the bias of men’s minds goes wrong: 

Thus, though he’s friendly, he is still severe, 

Burely though kind, suspiciously sincere, 

So much he’s seen of baseness in the miad, 

That, while æ friend of man, he acorns mankind. 


PART IV] THE MADRAS LAW JOURNAL bas 


Laudatory lines from more recent writers might be given, but- 
this admirable sketch of an old attorney will suffice. Mr. Leslie Scott 
who forgot George Crabbe when he made his challenge, may be com- 
forted to learn that lawyers have not been painted quite so black 
In literature as he supposed them to have been.—/bid p. 667.' 


r k 
+ 


The Crimeof Blasphemy.—Attention was drawn by Mr. 
Justice Coleridge to a curious lacuna in our law of blasphemy in 
Rex v. Stewart (November 17), The offence is one both at Common 
Law and under a statue but in netther case does it appear to be any 
crime to attack a religion other than the Christian, no matter how 
gross and indecent the attack. The Common Law offence is com- 
mitted by anyone who either (a) denies the existence of God, or 
(b) denies the truth of Christianity (1 Hawkins’ Pleas of the Crown 
c. 5) ; itis a Common Law misdemeanour, and, like all such mis- 
demeanours, not punishable with hard labour. The statutory offence, 
under 9 William III., c. 35, makes it an offenee for any person who 
has been educated in, or at any time has professed, Christianity 
to deny the truth of the Christian religion or the Divine authority 
of both Old and New Testament ; he is declared incapable of hold- 
ing any civil or military office after conviction, and upon a second 
conviction debarred altogether from bringing any action or acting 
as an executor or administrator, offices formerly held under the 
authority of the ecclesiastical courts. While it is proper that ribald 
or indecent attacks on the Christian or any other religion, since 
they tend to promote a breach of the peace, should be restrained 
by punishment, the law upon the point seems rather out of date 
and requires amendment.—IJbid p. 669. 

Kat 

Lord Haldane and the Privy Council.—Any misgivings that 
may have been felt about Lord Haldane’s adumbration of a scheme 
for what was called an ‘Imperial Assize’ are, happily, removed by 
the authorized explanation of bis remarks given by the Khodes 
lecturer at University College last Tuesday. It is now clear that 
no such thing as an Imperial Assize was ever intended ; it was never 
seriously contemplated that the Judicial Committee should go on 
circuit throughout the Dominions. That would have been a totally 
impracticable proposal, and the Lord Chancellor is not given to the 
putting forward of schemes of impracticability. “What he does pro- 
pose, as we are now explicitly assured, is that in cases of great and 
exceptional importance where the circumstances are such as to give 
asitting in a particular Dominion a peculiar value, judges should be 
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selected from the enlarged panel of the Committee to go and sit 
there. Nothing better than this could be desired. It gives reality 
to the functions of the Privy Council as an Imperially consultative 
and judicial body, and it satisfies at the same time the legitimate 
demand of the self-governing Dominions that appeals on matters 
involving a consideration of local conditions shall not be decided, as 
it were, in vacuo, but with some regard to the special circumstances 
which every judicial tribunal—and especially such a body as the 
Judicial Committee—must take into account if it wishes to preserve 
its authority as the dispenser of something more useful than abstract 
justice, No one would deny that in cases of boundary disputes, or 
in such a matter as was decided only this week in the claim of 
Provinces of a Dominion to grant exclusive rights to fish in terri. 
torial waters, the Power of the Judicial Committee to hold a special 
sitting on the spot would add immeasurably to the weight of the 
decision and the influence of the Imperial tribunal. And although 
that is a long way from the acceptance of the new canon which 
some haye claimed to set up for the self-governing Dominions— 
that their Supreme Courts of Appeal shall not be outside them- 
selves—it goes far towards a re:ognition of their claim to be treated 
on an equal footing with all otber parts of the Empire in judicial as 
in other affairs. Lord Haldane’s suggestions, tentative as they were, 
contained the seed of a great idea and, as now explained, they may 
be said even to ingeminate a greater union. —Ibid p. 697. 


T o # 
* 


The Executive and the Law.—One of the many wise thoughts 
which Lord Morley puts in aphoristic form in his newly-published 
‘Notes on Politics and History’ is the following: 


Weakened confidence in our Parliament would be formidable, 
but confidence destroyed in courts of Justice would be taking out 
the linch-pin. 


The recent tendency of the Executive to encroach upon the 
province of the Judiciary is, unfortunately, calculated to loosen the 
‘linch-pin.’ While the Government, of which Lord Morley is so 
distinguished a member is constantly seekiag to confer upon Depart- 
ments the functions that properly belong to the Bench, the pablic, 
or rather such part of ib as Ministerial schemes are intended to 
appeal to, can hardly be expected to retain that confidence in the 
Courts to which Lord Morley rightly attaches so much importance. 
Fortunately, however, the jurisdiction of the Courts is not easily to 
be ousted, As the President of the Liverpool Law Society points 
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out, in the address reported in another column, six cases have 
recently been heard in the Courts in which, after the jurisdiction of 
the judges had been unsuccessfully challenged by the Crown, Orders 
or Requisitions made by various Departments of the State have 
been. held to be illegal. The proposals for the reform of the land 
laws which are now being put before the country indicate, unfortu- 
nately, that the mischievous tendency is not declining.— (bid p. 698. 


mk 
* 


Annual Address of the Liverpool Law Soctety.—Last year my 
predecessor (Mr. Norris) drew attention to the growing danger to the 
liberties of the public from the rapid increase in this country of 
officialism und from the usurpation by the Executive of the 
functions of the Judiciary. I entirely concur in the views 
which he then expressed. In regard to officialism, 1 will only 
say that the situation to-day is even more serious than it was a year 
ago ; for, if the past twelve months have not witnessed the creation 
of a large number of new officials, there are proposals now being 
placed before the country which if adopted by Parliament, will 
greatly extend, and in some instances in entirely new directions, the 
sphere of officialism. But, important as this question of officialism 
undoubtedly is—and I, for one, have no desire to minimise its 
importance in any way—it is in my opinion less fraught with danger 
to the public welfare than the assumption by the ' Executive of 
judicial powers. For some years past it has been a common prac- 
tice on the part of the Legislature to empower a Department of State 
or a public official to make and issue Rules, having the force of 
Statutes, regulating and even extending the application of the Act 
to which the Rules relate. Furthermore, in more recent times there 
has been an increasing tendency to confer on a Department of 
State or some especially constituted body full authority to deter- 
mine, without appeal or any resource to the courts, questions arising 
under a particular enactment. As illustrating this modern practice 
on the part of the Legislature, I may point out that during last 
Session two bills were introduced into the House of Commons, one 
a Government measure and the other 8 private member’s bill, in both 
of which the same mischief appeared. The first bill refer red to was 
the Revenue .Bill, which in clause 10 provided that any decision of 
the Commissioners under that clause was to be final and not subject 
to any appeal. The other bil was one to amend the Public Trustee 
Act, 1906. That bill provided that where the Public Trustee was 
satisfied that it was the desire of the beneficiaries that he should 
become the sole trustee of a trust, he might, by writing, signed and 
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sealed by him, declare his acceptance of the trust, and thereupon he 
was to become sole trustee to the exclusion of any other person. It 
was further provided that the Public Trustee was to be authorised 
to accept as sufficient evidence a statutory declaration of any person 
appearing to have personal knowlege of the facts. Fortunately, so 
far as my present point ‘is concerned, neither bill reached a third 
reading. Ifevidence were needed as to the unfitness of Depart- 
ments of State to determine questions involving the consideration of 
points of law, I would remind you that the courts have been called 
upon to determine the validity of orders or requisitions made by 
various Government Departments. And in no less than six reported 
decisions affecting such different public offices as the Charity Com- 
missioners, the Board of Education, the Board of Inland Revenue 
and the Local Government Board the orders of requisitions in ques- 
tion were held to be illegal. It is significant also to observe that in 
all the six cases the jurisdiction of the court was strenuously resisted 
by the Department concerned. I cannot believe that there is any 
desire on the part of the publio to substitute for a trial in one of his 
Majesty’s courts a decision of a tribunal composed of some person or 
persons in the employment of the State no doubt, but unknown and 
invisible to the parties, whose decision, unsupported by reasons and 
arrived at without hearing argument on either side, is communi- 
cated to the parties, without any disclosure of the evidence or infor- 
mation upon which it is based, and which may wholly or in part 
have been obtained by the tribunal behind their backs, Even such 
essential characteristics of a judicial inquiry as impartiality and inde- 
pendence on the part of the tribunal are likely to be absent, for in 
most instances the persons appointed to adjudicate will be officials, 
whose duty it is to assist in the administration of the Act of Parlia- 
ment under which the proceedings have been instituted. Such a 
procedure, adopted by the Local Government Board in one of the 
cases to which I have referred, was a few weeks ago pronounced by 
two members of the Court of Appeal to be contrary to natural 
justice. In my opinion the increase of the bureaucratic element in 
the Government of this country threatens to become so serious a 
menace to the liberty of the subject that it behoves all who are 
interested in the nation’s welfare to take every means in their power 
to warn the public of the impending danger ; Ibid p. 705. 


+*+ # 
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The Judicial Committee.—Professor J. H: Morgan, in his con- 
cluding Rhodes lecture at University College, Gower Street, on 
Tuesday night, gave an authorised explanation of Lord Haldane’s 
remarks (reported in the Law Journal of November 8) when pre- 
siding at the first lecture. Professor Morgan said :—‘In concluding 
this course of lectures I should like to say that I am authorised by 
the Lord Chancellor to make a statement about the suggestions 
thrown out by him when presiding at my first lecture as to the 
future development of the Judicial Committee. They were, as you 
will remember, the Lord Chancellor was careful to insist, merely 
suggestions. They have naturally attracted great attention, and 
they have excited, as perhaps they were meant to excite, some criti- 
cism. Generally they have been warmly welcomed as containing 
the germ of a great idea, but in one or two quarters they have been 
misunderstood. They did not propose that the Judicial Committee 
should go on circuit throughout the Dominions. No one who was 
actually present on the occasion of Lord Haldane’s speech could 
have imagined that they did. What they did propose was that in 
cases of great and exceptional importance, where the circumstances 
were such as to give a!sittinglin a particular Dominion a particular 
value, a number of Judges should be selected from the enlarged 
panel to go and sit there. It should be remembered, as anyone who 
looks at the Statutes of 1888 and 1844 may discover for himself, 
that the Judicial Committee is a body possessing, as an Appellate 
Tribunal, exceptional powers of directing the examination `of 
witnesses on oath and of directing ‘inquiries into issues of fact in 
particular cases, and one can well conceive that there might be cases 
in which such]inquiries were best held in the Dominion itself.. The 
Committee has already begun, to group appeals from a particular 
Dominion’so as to facilitate their hearing during a particular period 
—a practice which has enabled; the ;Law Officers and the Chief 
Justice of Canada to be present when Canadian cases ‘are heard. 
From this it is but a step to provide for an- occasional sitting in 
Canada itself.’—-Ibid p. 706. 


+ * 
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The Late r. Justice P R Sundara Aiyar. 
REFERENCE IN THE MADRAS HIGH COURT. 

On Monday the 22nd December, 1918. all the Judges of the 
High Court except the Chief Justice who was absent from. Madras 
being assembled in the second court. 

The Advocate-General addressed their Lordships as 
follows :— 3 
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I rise my lords under stress of considerable emotion to condole 
with Your Lordships upon the loss which you, in common with oursel- 
ves, have suffered by the death of the late lamented Judge whose loss 
we deplore. My Lords I feel -considerable difidence in address- 
ing you because I see around me many far better able to do so 
tban Iam. Though my acquaintance with the learned Judge dates 
back only from October last year, still it was my privilege on 
several occasions during his last illness to visit him and to have 
long talks with him which gave me an insight into his character 
which would have been denied to me if I had known him only as 8 
Judge. My Lords, the learned Judge had a very distinguished career 
at the Christian College where he carried off the Gold medals in 
several subjects and he passed first in the whole Presidency in the 
examination for the degree of Bachelor of Laws. That my Lords, 
merely indicated the extraordinary character of his industry through 
life. This was the outstanding characteristic of the learned Judge 
in that he was devoted entirely to his work and that he thought of 
very little else than his duty. As a lawyer whether at the Bar or on 
the Bench, it is not for me to speak. I would only say this, that it 
waa characterised by 8 careful preparation aad by rapidity-rapidity 
which was sometimes ‘not liked by Counsel, but which nevertheless 
made for the quick discharge of business. Of his keenness with regard 
to the profession there is a good deal to be said, because he alone of 
all the Judges and for the first time in the history of this Presidency, 
took the trouble to prepare lectures for the benefit of apprentices to 
whom he lectured under Your Lordship’s auspices on the Ethics and 
Etiquette of the Profession. If I may venture to touch upon another 
aspect of his character I would say that it was signalised by his 
faithfulness to his friendships, by his never failing kindness to those 
he had known early in life and by his goodness to his former pupils. 
Of his piety it is not for me tospeak but of that he has given ample 
proof. In Education he was keenly interested and his interest took 
not only the ordinary form of subscriptions and so on but also the 
more troublesome form of assisting numbers of students. The learned 
Judge was fortunate early in life in being associated with such distin- 
guished men as the late Mr: 'V. Krishnaswamy Aiyar and the Hon’ble 
Mr. P. 5. Sivaswamy Aiyar with whom indeed he began his career at 
the Bar. He was a pupil of Sir S. Subramania Aiyar. But there 
is this to be remembered about him that his success was not due to 
his early friendships, but to his own efforts. He was entirely the 
architect of his own fortunes. My Lords, we all feel, I speak on 
bebalf of every branch of the legal profession of this Presidency, that 
Your Lordships in common with ourselves have suffered a great loss 


PART IV] THE MADRAS LAW JOURNAL 37 


by the death of Mr. Justice Sundara Aiyar. We desire to place on 
record our sincere condolence and the expression of oar profound 
regret. My Lords, Mr. R Shadagopachariar, a friend of the learned 


Judge desires permission to address your Lordships when I have 
concluded. 


sat 
MR, R. SHADAGOPACHARY., 


Mr. R. Sadagopachary on behalf of the Vakils, then addressed 
their Lordships as follows:—My Lords, It is my melancholy and 
sad duty to announce to your Lordships, the sad and premature 
death, of Mr. Justice Sundara Aiyar. We all hoped that the learned 
Judge would soon recover, and would resume his useful work on the 
Bench. Nobody ever dreamt that death was so near, and would 
snatch away that brilliant gentleman. My Lords, within the last five 
orsix years,we had to mourn the loss of such leaders as Raja T. Rama 
Rao, Mr. P. Ananda Charlu, Mr. Ramachandra Rao Sahib, and Sir 
V. Bhashyam Iyengar, and only the year before last we lost another 
esteemed Judge, Mr. V. Krishnaswamy Aiyar. Onur tears have not 
yet dried, before this calamity again happened. As one of the 
oldest Valils of this Court I had the rare privilege of 
knowing the late Judge, Mr. Justice Sundara Aiyar, very intimately. 
His scholastic and university career gave promise of the future man, 
and subsequent events proved that he was a brilliant lawyer, and 
splendid Judge. He commenced practice in 1887, and soon after 
that his merits for able advocacy attracted the attention of that 
great Judge Sir Subramania Aiyar, who helped him on,so that his 
progress was considerably accelerated by the liberal assistance, 
which was rendered by him and it was not very difficult for 
him, after the elevation of Sir Subramania Aiyar to the Bench, to 
step into the shoes of his patron, friend and admirer. And asa 
vakil of this Hon’ble Court his success was unique in the annals of 
this Hon’ble Court. There are no cases of importance, in which he 
did not figure. The Indian Law Reports, in some of which his 
arguments are recorded are & cogent testimony to the brilliancy of 
his intellect and to the quick grasp of the fundamental principles of 
jurisprudence. His courtesy to the bar was inimitable. And it was 
not all. His activity was varied. He was the Editor of the Madras 
Law Journal, and the learned Leaders and the critical notes which 
were to be found from time to time go to show his quick grasp 
of the principles of law. He was also connected with the Vakils’ 
Association, and he tried his very best to enhance its utility and to 
put it on a very satisfactory footing. This shows again his love for 
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his brethren in his profession. His lectures on Professional Ethics as 
the learned Advocate General pointed out, go to show what a high 
ideal he wanted to place before himself both as a lawyer and also as 
a Judge. They also show the audience of his desire to infuse those 
ideals into the young and the budding minds of the would-be- 
vakils. My Lords, it is not only as a Judge and as a lawyer we deplore 
his loss ; apart from these two, he was taking a prominent interest 
during his career as a Vakil in all matters public, and he contributed 
not a little to the formation of healthy and sound views on the 
burning topics of the day. Nature which was so prodigal so far as 
the learned Judge was concerned in regard to all her gifts of rare 
qualities, which marked him as a great man was niggardly with 
regard to the longevity of his life. It is not as it ought to be. The 
late Judge took advantage of every possible opportunity to do good 
to his fellow creatures. As to his achievement as a Judge, your 
Lordships know it much better than I do. It is no exaggeration to 
say that so far as judicial)acumen, strict integrity, stern impartiality, 
quick grasp of facts and sobriety of judgment were concerned, he 
was second to none. The Indian Law Reports which contain some 
of his decisions bear testimony to his unquenchable thirst for know- 
ledge, his indefatigable search for authority and firm grasp of ‘the 
principles of law. I venture to say that bis‘death is a national cala- 
mity. The High Court lost one of its brightest gems, the society 
lost one of its healthy advisers,the country lost a very valuable asset, 
and last of all, but not the least, the Crown lost a painstaking 
conscientious and loyal public servant. It isa great pity that he 
did not enjoy a longer lease of life in order that he might exert’ the 
whole of his faculties when they were becoming ripe and beginning 
to unfold many of the blossoms. It is a great pity that he was not 
in a position to still more embellish the Indian Law Reports, 
because the cruel hand of death snatched him away, A bright and 
great man has passed away from us. He was a religious, pious und 
God-fearing citizen. The only duty that remains for me to do 
is to convey the condolence of all the Vakils to the bereaved 


family. 
Mr. Justice WALLIS. 


The Hon'ble Sir John Wallis on behalf of the Bench replied 
as follows :—Mr. Advocate General and Mr. Sadagopachariar, I have 
in the fist place to express my regret that bis Lordship the Chief 
Justice is unavoidably preventedi from being present to-day to give 
a fitting expression to our feelings on the melancholy occasion. He 
has telegraphed asking me tosay that be is with us in our expression 
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of the loss which we have sustained. On behalf of my colleagues 
and myself I desire to say that we most fully agree in all that has 
so worthily been spoken by the Advocate General and by Mr, Sada- 
gopachriar in recognition of the great qualities of the colleague 
whom we have now to mourn and who has been prematurely 
snatched away by an untimely fate. As has been observed, the late 
Judge started life with fewer advantages than most of his con- 
temporaries. After a brilliant scholastic career,philosophy, I believe 
had first claimed him, he soon devoted himself to law and having 
had the good fortune to obtain his instruction in that field from Sir 
S. Subramania Aiyar, he rapidly came to the front. Some of us 
whose memories go back a few years, may think that perhaps he 
reached the zenith of his career a few years before his first illness. 
Then he had a commanding position at the Bar and displayed in a 
degree surpassed by none, the qualities of great adyocacy—direct- 
ness and force, the power of brushing aside details and getting to 
the heart of a question. In these qualities, if I may venture toa 
personal appreciation,he was surpassed by none of his contemporaries. 
But the strain which he put upon himself was too great even for his 
powerful personality. It may be remembered he was laid up for & 
year or two. We also remember the ease with which he resumed his 
position at the Bar when he came back and with what universal satis- 
faction his appointment to succeed his life-long friend Mr. Krishna- 
swamy Aiyar was welcomed. With regard to his work as a Judge 
I feel sure that my colleagues asI do myself, agree with all that has 
so eloquently been spoken by Mr. Sadagopachariar. There can be 
little doubt of the permanent value of the contribution which he was 
permitted to make in the brief time at his disposal which I think 
was under two years. If I may say so, the very elaboration and the 
desire to exhaust the subject which characterise some of his Judg- 
ments, while due no doubt to the thoroughness of the man, may 
also perhaps have been to some degree due to the feeling that his 
time was possibly short. I need say little after what has been already 
said as to the interest which he continued to take in the profession 
after his elevation to the Bench and the alacrity with which he 
accepted the duty to deliver the first course of lectures on profes- 
sional conduct and advocacy and of the satisfactory manner 
in which he discharged that task for two consecutive years. I 
was also glad to hear the learned Advocate Gen2ral’s allusion to the 
interest which he always took ,in his pupils whom he had trained 
aud the pleasure which any appreciation of their work always give 
him. As Mr. Sadagopechariar has said the late Mr. Justice Sundara 
Alyar was not only a lawyer but was also a public spirited citizen. 
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I am not saying too much that in that capacity he earned a great repu- 
tation as a wise and courageous man. There is just one field. of his 
activities to which I may be permitted to refer. For three years he 
was my colleague on the Syndicate of the University. In the few 
months-dtiting which we have been deprived of his society owing to 
illness we have deeply felt his loys both on the Syndicate and the 
Senate. It is a loss which it will indeed be difficult to replace. As 
characteristic of the man I may mention that on the last occasion 
when I had the pleasure of seeing him when his illness had moment- 
arily taken a turn for the better, he asked that the Syndicate boxes 
should be continued to be sent to him and added—something stiff. 
No man is of course indispensable. But by the death of Mr. Justice 
Sundara Aiyar, both the profession and the public in this Presidency 
have sustained a loss which it will indeed be difficult to replace.’ As 
a mark of respect to his memory, the Court will adjoura for the rest 
of the day. 


CONTEMPORARY LEGAL LITERATURE. 


In the Harvard Law Review for November, Mr. Willinston 
questions the correctness of the decision of the House of Lords in 
the recent case of Heilbut v. Buckleton1, That was asuit for a 
breach of warranty. Plaintiff inquired of the defendant whether his 
firm was bringing out a new Rubber Company. Defendant replied 
they were, The plaintiff then asked whether the company was 
all right; the defendant answered that his firm was bringing it out 
and the plaintiff said that that was good enough for him. Plaintiff 
was induced by this conversation to purchase shares of the new 
company which proved a failure. It tarned out that the company 
was doing not only rubber business but many other kinds of busi- 
ness. The Court of Appeal held that on these facts the defendant 
must be taken to have warranted the truth of the statement that the 
company was a rubber company. The House of Lords on the other 
hand emphatically held that there was but a representation in 
the case and in the absence of anything to indicate that there was 
an intention to contract, the animus contrahendi, defendant was not 
liable. Mr. Willinston says that this decision is wrong. He thinks 
that the principle acted upon in the case of sale of goods that a repre- 
sentation of fact, (not being mere opinion) with respect to the sub- 
ject matter of the sale amounts to warranty should have been 
applied to this case as well, and the opinion of the Court of Appeal 
should Lave been upheld. 

1. (1918) Ap. Cases 30, 
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t In the October number of the Canadian Law Times,Mr. Sher- 
man discusses the indebtedness of modern jurisprudence to the 
Mediaeval Italian Law. Italy revived the Roman Law for West- 
ern Europe by the exertions of its glossators. Her University of 
Bologna where Roman Law was assiduously taught served as 
a model to the other Universities that came to be established. Through 
the labours of the Lombard Vacarius, began the Mediaeval reception 
of Roman Law in England. To the Italian Placentinus is due the 
founding of the first French Law School at Marthellier, in Southern 
France. Thus was introduced into France the study of law and the 
system of glossators. The thirteenth century English Chief justiciar 
of Henry I. Bracton, the father of English Common Law used 
freely and often copied word for word the work of Azo, the Bologna 
Professor of Law. The son of Accussing a disciple of Azo, gave 
lectures on Law at the Oxford University inl275-76 during the reign 
of Edward I. Roman Law was also revived in the Mediaeval com- 
mercial compilations of Maritime law which originated in Italy. 
Ensolato Del Mare, one of those compilations dealing with maritime 
law is one of the earliest sources of modern law as,to international 
trade relations. Though Canon Law never became the secular law 
of Europe, it had immense influence over the latter. The celebrated 
commentators of Italy, Bartolus especially,served to make a common 
European jurisprudence. His commentaries on Roman Law received 
at one time statutory authority in Spain and Portugal. In France, 
the opinions of Bartolus were so influential in Courts of Justice 
that their weight gave rise to proverbial expressions ‘‘ plus resolu 
que Bartole” “ resolu consure un Bartole." He is to be regarded 
as the creator of the common law of Germany which sprang from 
the reception of Roman Law in the German States. 


In the same issue of the Journal, Mr. Henry Happold 
gives an account of Betrothals and Marriages in Germany. In 
Germany, there is no breach of promise of marriage action as 
in England. In case either party refuses to enter into the 
marriage, then he or she has to pay to the other and their 
respective parents or such persons as have stood in the place 
of parents, such damages as they have sustained by reason 
of having in expectation of the marriage incurred expense. Conpen- 
sation need not be paid if there was good reason for either party 
not marrying the other. A woman who is of blameless character and 
has permitted the man to whom she is betrothed to have carnal 
knowledge of her can, if the man withdraws, claim monetary 
damages. In case no marriage takes place presents have to be return- 
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ed, There are rules as to consent of parents, of adoptive parents, and 
of the guardianship court in the case of persons below a certain age. 
A person who has adopted another cannot marry the person adopted ; 
if marriage takes place, adoption comes to an end. A woman 
cannot remarry for ten months after the dissolution of marriage. 
Ordinarily six months’ publication is necessary before a marriage 
takes place but it may be dispensed with where one of the 
betrothed is too ill and the ceremony cannot be postponed. The 
marriage in every case is a civil one but the parties, if they so desire, 
can have it followed by a religious ceremony. 


Mr. George H. Paremele contributes the third of the series 
dealing with the evolution of Modern Law Books under the 
heading ‘‘ Annotation Problem.” He rightly points out that mere 
grouping or massing of cases under broad statements of principles 
and rules without specific applications, contradictions, limitations 
and distinctions however attractive to the merely academic 
reader is of little value for the practitioner and the Judge. 


Sometime back, we noticed an article of Mr. Beale in the 
Harward Law Review on the jurisdiction of courts over foreigners. 
In an article contributed to the December number of that Magazine, 
he discusses the power of courts to compel an absent foreigner, through 
jurisdiction over property belonging to him, to discharge his obliga- 
tions. The typical example of jurisdiction in rem is the jurisdiction 
of the court of Admiralty over any vessel within the territorial waters 
of ita sovereign. Other instances are suits relating to land and 
chattels, within court’s jurisdiction. Though no personal decree can 
be passed against the foreigner,the court can enforce the lien against 
the land or chattel. In the case of chattels, the condition of jurisdic- 
tion is the existence of the chattel within the court’s jurisdiction. 
It is not quite settled whether mercantile paper is a chattel within 
the meaning of the rule. The mercantile view seems to be that it is. 
An extreme mode of the exercise of jurisdiction is by what is called 
the foreign attachment or garnishee proceedings. It had its origin from 
the custom of London. Under that procedure an action is maintaina- 
ble against a person resident within the jurisdiction of the court from 
whom a debt is payable to the foreign debtor for its recovery and 
application of the amount in discharge of the debt due to the plaintiff, 
The writer traces the history of this form of action,and how the origi- 
nal nature of the action as a composite or double action against the 
debtor and the debtor’s creditor has been forgotten and how as a result 
the only test of at present applied for the court’s jurisdiction 
is the garnishee’s presence within the court's jurisdiction. The 
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French mode of dealing with the question is to bring an action 
against the garnishee in the court in which he can be sued for 
injunction not to pay the debt over to the debtor pending an action 
by the plaintift agaist the principal debtor in the court to which the 
latter is subject. What is the situs of debt is one of the 
subsidiary questions dealt with in the paper. 


If money to which person is legally or equitably entitled 
is wrongfully mingled by another with his own monies, so 
that the whole forms an indistinguishable mass it was at one 
time held that all right to follow it is lost because it can 
no longer be identified. It was said that money had no ear-mark. 
This view no longer holds. According to the present view the 
person wronged has an option, in addition to a personal claim 
against the wrong-doer between a charge on the whole mass for the 
amount contributed by him and ownership in equity of a proportion- 
ate part of the whole. Mr. Austin W. Scott discusses the applica- 
tion of the modem rule under varying conditions. The several circum- 
stances considered by him are (i) suppose a man deposits a certain 
amount consisting partly of his own money and partly of another's 
and then withdraws leaving some amount ; (ii) suppose subsequently 
he invests the amount withdrawn but squanders the amount left 
with the bank ; (ili) suppose again after once withdrawing he makes 
additions to his original deposit; what are tbe rights of the 
person wronged under these various condilions. The answer given 
by him is that the person wronged has not only the right to proceed 
against the amount remaining but he is equally entitled to proceed 
against the amount withdrawn if it is traceable. Ordinarily speaking 
in the absence of special circumstances he is aot entitled to fresh addi- 
tions made, His right is restricted to the lowest balance after 
the original deposit, The special circumstances under which he 
would be entitled to the additions are where, for instance, there 
is indication that the additions are made from a desire to make 
a reparation or even if there is no such desire, where the original 
deposit was on a trust account and deposits are made in that account 
after a wrongful withdrawal. 


Another writer Mr. Edward P. Robers puts in a vigorous plea 
for the courts giving relief in cases of what he calls predatory price 
cutting. It consists: in underselling known articles with a view to 
attract customers to ba able to sell them other goods, which invari- 
ably results in the loss of trade for the owner of the articles. He 
shows how the original idea that only trade marks were protected, 
has given way to “ passing off” actions as they are called in England 
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or actions against “ unfair competition” as they are called in 
America, how there has been progress by protecting against unfair 
use of even geographical names with a view to mislead people as 
to the origin of articles and how it is only necessary that this 
particular form of unfair trading ought to be restrained. The 
Tribunal of Commerce in Brussels seems to have held certain phases 
of price-cutting to amount to unfair trading. A Danish statute 
expressly prohibits it. 


In the Michigan Law Review for November, Mr. J. W. Bing- 
ham discusses the nature of legal rights and duties. This comes as 
a supplement to his discussion as to “What is the Law” which 
we have already noticed. According to him when we 
speak of a legal right we assert the potentiality of certain 
legal consequences in a given set of circumstances, In this view, 
legal remedies are not the result of legal rights ; on the other hand, 
potentiality of legal remedies is of the essence of ‘legal rights. The 
second thing that he says is that the division of legal rights and 
duties into primary or substantive, and secondary or remedial is 
only a classification of conditions, conduct and events in their aspect 
of barriers to condemnatory legal consequences. He thinks that it 
is an error to say tbat legal rights and legal duties are correlative; on 
the other hand, he says that they are both one. While 
speaking of one thifg, you lay stress on one aspect of the case; 
while speaking of the other, you lay stress on the other aspect. 
He has many interesting observations to make about other legal 
terms e.g., legal right of action,rights in personam, and rights in rem. 
Mr. Charles Sherman in an article contributed to the same Review 
for December, considers the “ Debt of the Modern: Law of Guardian- 
ship to Roman Law”. In insisting upon security being given, 
ih the guardians’ liability for fraud ‘and neglect etc., in the duty to take 
a discharge from the ward after attaining majority rendering fall 
accounts and in the necessity for sanction before alienation, the 
Modern Law is like the Roman Law. Under the modern Law, 
according to some systems, the sanction is to be of the family 
council, according to the English and American, of the court. The 
Roman Law recognised three stages in a person’s immaturity. 
First, when ha was incapable of acting, the second when his acts 
required the ratification of his guardian and: a.third stage when he 
was legally competent to act but was given a person to give counsel 
and advice, The first stage was for 7 years of a man’s life, the next 
stage continued till he was 14. The,last after 14 till 35. No man was 
however compelled to have a curator against his will after 14 
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ubless insane, or engaged in law suit or unless a debtor wished 
to compel him to receive a debt. Guardianship ad litem is 
a survival of the old Roman system of curator for suit. 
Except as to criminal responsibility and except in a way 
as to voidablility of contracts, the English law does not make a 
difierence between the first two stages in minority. Early Roman 
Law recognised perpetual guardianship to women but the later law 
gave it up and no modern system recognises it. Modern law has 
assimilated curatorship and guardianship and assigns a guardian till 
the age of majority whose duties and functions are the same through- 
out. The Roman law appointed curators for insane persons, spend- 
thrifts and other naturally incapable persons. Though the English 
system does not recognise guardians for spendthrifts, some other 
systems do. For insanes, idiots and imbecials, all systems appoint 
guardians. Guardianship was considered a public duty in Rome. It 
is the same under modern systems, the king or the state being 
regarded as the parens patriae. 


In the University of Penyslvania Law Review (we 
take this from the Canadian Law Times where the article 
is reproduced) -Mr. Layton B Register discusses the contri- 
butions of various rations to the Commercial Law or the 
Law Merchant, as it is technically called, how it is the 
resultant of the customs and adjudications of the courts of the Italian 
Trade guilds, the law administered to the conglomeration of 
merchants from all parts of the world to the Fairs in France, 
the oustoma of the Hanseatic League, the three codes of maritime 
law, the consulate of the sea in the Catalan language that appeared 
in Barcelona in the XII century, the Rolls or judgments of Oleron 
which were the law on the Atlantic coast and the laws of Wisby 
that obtained in the Baltic Coast. 


The place of honor in the Journal of the Society of Comparative 
Legislation for October is appropriately given to the now famous 
address of the Lord Chancellor on Higher Nationality, Dr. H. P. 
Stevens makes an attempt to reconstruct the condition of the law of 
the Roman Republic in the age of the Punic Wars by a study of the 
dramas of Plautius. We find there indications of right by birth 
which we still have under the Hindu Law. We find the transition 
from unfeed advocates to advocates feed, possibly on the sly. The 
Romans seem to have already arrived at a dignified notion of mar- 
riage contract. 

Mr. Amasa M. Eaton records a protest against the practice of 
some courts to ignore the Negotiable Instruments Act where there is 
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one and to refer only to the previous decisions. The very object of 
codifying the law being to obviate the necessity of having to roam over 
a vast mass of precedents, it is wrong on the part of courts to per- 
petuate the old condition of things by referring to the very prece- 
dents which are superseded and which, in addition, may or may 
not wholly agree with the Code 


BOOK REVIEWS. 

The Indian Decisions (New Series) by the Lawyer’s Com- 
panion Office. Vol. III. We beg to acknowledge the receipt of the 
3rd volume of this series—Madras section. ‘This brings us to the 
end of 10 Madras, that is, about half way to the end. 


The law of Benamee transactions by C. S. Saminatha Sastry 
B.A. B.L. and P. Ramanatha Iyer B.A. B.L. First Grade Pleaders 
(1913). We trust that the book will be found useful by the pro- 
fession as a convenient hand book cortaining the case ‘law on the 
subject of Benami transactions. The value of the book would have 
been considerably enhanced if the authors had paid more attention 
to scientific treatment. The authors would have done well to define 
‘Benami’ and to explain the various senses in which that term has 
been used before laying down tests of Benami. A Benamidar 
may be a mere alias or prete nom as the Privy Council call him ir 
a recent case and this is the usual meaning of the term; he may be 
an agent, he may be a nominal transferee from the real owner, he 
may be the ostensible vendee under a real sale, he may be the pur- 
chaser with the funds of another or of others including himself; he 
may be acting for others ; or he may not be. In addition, there 
are possibilities of benami gifts and even benami wills being set 
up. All these cannot be disposed of by one uniform treatment, 
The legal incidents of one kind of Benami must be entirely different, 
from anotber kind of benamee. To have pointed out the distinction 
and the precise incidents of each of the various kinds of benami 
would have cleared much of the confusion surrounding the subject 
and have been a real service. The chapter on the origin of the 
English law of Trusts seems to us to be wholly out, of place. Simi- 
larly the discussion as to the origin of the Hindu law of trusts. In 
addition, it is inadequate. Far from assimilating Benami to known 
legal relationships, tha authors seem to have assimilated numerous 
other legal relationships to Benami, hardly a luminous way of 
dealing with the subject. 
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THE MALABAR BILLS. 

The prevailing public opinion in North Malabar about the Bills 
of the Hon’ble Mr. Raman Menon, seems to be that the Maru- 
makkathayam Law as at present administered in Law Courts should 
be reformed, not on the lines suggested by Mr. Menon but on the 
footing of customs accepted by the community as what the law 
ought to be. Itis the absolutism of the Karnavan and the inacti- 
vity and indolence fostered by the Tarwad system, that have long 
stood in the way of individual enterprise, and the growing tendency 
of the Anandravan to separate himself from the rest of the Tarwad 
rather than fight with the Karnavan, has already begun to evince 
itself. An Act of legislature that would tend to develop this spirit 
of enterprise is quite welcome, but a measure such as the one pro- 
posed which aims at a complete overthrow of the Maramakkathayam 
Law at a single stretch, can never meet with the approval of Malabar. 
It must not be supposed for a moment that the people of North 
Malabar are devoid of feelings common to all humanity. They 
fully agree that one portion of a man’s self-acquisitions should go 
to his children. They would have gladly supported the bills, if they 
were not as they are, opposed to the very -spirit of Marumakka- 
thayam Law. Their complaint is that the learned framer of 
the bills hag gone rather too far. He does not seem to be satisfied 
with placing the Marumakkathayam Hindus on a levei with other 
Hindus here and elsewhere. He goes a step further and applies 
the Indian Succession Act to the followers of Marumakkathayam 
Law, although 5. 331 of that Act expressly exempts Hindus, 
Badhists and Mubammadans from its operation. It is true that 
their feelings and sentiments have altered a good deal since the 
introduction of Western Science and Civilization, and it is equally 
true, of course, that the prevailing idea of married life is repugnant 
to the feelings of an educated mind; but that does neither necessitate 

“nor even justify the placing of the Marumakkathayam Hindus on a 
level with domiciled foreigners, Eurasians, East Indians and Native 
Christians. Iam of opinion that it has been quite inexpedient on 

‘1 
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the part of the Honourable member to introduce such a subversive 
measure, so prematurely and any attempt to secure the adhe- 
sion of North Malabar, is, I think, destined to prove an utter 
failure. 


I propose therefore to point out for the consideration of those 
who are interested, more particularly of the Honourable member and 
the Government on what points the educated section of the Maru- 
makkathayam people of North Malabar disagree and I shall also 
suggest in the light of their sentiments, the ways ia which the bills 
may be made more acceptable to them. It invariably happens in 
a North Malabar tarwad that a member acquiring properties by 
his own personal exertions, allows them to be purchased in the name 
of his children on the one hand and sisters and sisters’ children on 
the other in equal or unequal moieties or purchases them in his own 
name and then bequeaths or otherwise divides them in a similar pro- 
portion or when he has died intestate, his brothers and sisters 
willingly and uagrudgingly give a portion of such properties to his 
children, as if they claimed it as & matter of right, unless there are 
special reasons for them to act otherwise. Whatever might be the 
custom of old, this is the present custom ; but the law is still un- 
changed in substance, I am of opinion that law should accord with 
custom and not custom with law. Though there has been no sub- 
stantial change in the law, still there has been some change, indeed. 
The Malabar Law of to-day was not the Malabar Law of 25 years 
ago and is not likely to remain the same 25 years hence. But for 
the fact that our Courts have refused to depart from the dicta of 
some of the Judges of the High Court based upon the principles of 
Malabar Law as understood in olden times, the practice above 
referred to would have long ago become the established custom of 
the country, and the law would have been, and that would be good 
law too, that one half of the self-acquisitions of a member of a 
Malabar tarwad, should go to his children and the other to his 
brothers, sisters and others constituting his own Tavazhi. The 
Malabar Marriage Act was not accepted by the people as it was 
opposed to their sentiments, and in consequence it has proved a 
thorough failure. Iam of opinion that no law can prosper, unless 
it is in consonance’ with the customs of the subject-people. 


In the first instance, therefore, I shall discuss Ss. 21 and 26 
of the Partition and Succession bill, which are calculated to 
shake the Marumakkathayam Law to its very foundation. S. 21 
reads thus :—“ The self-acquired property left undisposed of by any 
person who belongs on the date of his or her death, to an imparti- 


` 
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ble tarwad, shall be inherited by his or her wife or husband and 
children on the one hand and by his or her tarwad on the other.” 
We cannot possibly lose sight of the advantage aftorded to us by 
the Full Bench decision of the Madras High Court in Krishnan Nair 
v. Damodaran Nairi where their Lordships, Benson, Offg. C. Ja 
and Sankaran Nair and Sundara Aiyar JJ. have unanimously held 
that the self-acquisitions of a female member of a tarwad, should 
according to the present customs of Malabar, descend to her own 
Tavazhi, and not to her tarwad, Although the question as to the 
devolution of the self-acquisitions of a male member, did not, in that 
case, arise for their Lordship’s decision, I think the tendency of the 
High Court as will be seen from their judgments, is to treat alike 
the self-acquisitions of a male and a female, in the matter of inheri- 
tance and I hope that when a case involving the question is taken 
up tothe High Court, they will decida it accordingly. In view of 
the above ruling I would also have it that no part ofa woman's 
property should be inherited by her husband. I am therefore of opi- 
nion that the section should be modified accordingly and one of the 
grievances often complained of, would then be redressed. Passing 
on to S. 26, we see a distinct line drawn between the self-acqui- 
sitions of a member of an impartible tarwad and those of a divided 
member of a partible tarwad. the undivided state of a partible 
tarwad being altogether ignored, as I shall hereafter notice. 
Inheritance by sister and sister’s children form the nucleus 
of the present complex tarwad system. Partition may be 
granted for thesake of peace and for various other reasons. There 
isno doubt that we love our brothers and sisters and next to 
mothers’ it is our love for them and theirs’ for us, that we cherished 
from our childhood, and we are unable to judge how much they have 
exerted themselves for our well being. For these reasons I think 
it only just to allow them also to inherit our property. It may be 
argued that no hardship can result from it being the common law 
that only wife and children shall inherit such property ; but then it 
would be equally true that there can be no hardship if the existing 
state of affairs is continued, and legislation inthe matter would be 
unnecessary, if legislation is intended to remove ahardship. I am 
inclined to think that if the rationalistic view, above, is not to be 
accepted, a rule of law by which our brothers and sisters are allowed 
to have the benefit of our acquisitions, with our children, will have 
the effect of levelling up an inequality of fortune. To do justice 
to our brothers and sisters on the one hand and our children on the 
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other,I may propose that the rule of inheritance, laid down in the case 
of the self acquired property of a member of an impartible tarwad, 
may, subject to modifications suggested abovo, be extended to the 
case of a divided or undivided member of a partible tarwad also. 
In this connection the term “ Tavazhi ” has to be defined to mean 
and include the acquirer’s mother and her descendants, and in de- 
fault, his maternal grandmother and her descendants and no further 
beyond. It would then become necessary, that S. 27 of the Parti- 
tion and Succession Bill and S. 12 of the Marriage and Inheritance 
Bill be expunged. 

We shall now turn our attention to the other Sections of 
the Bills. The Moplas of North Malabar follow Marumak- 
kathayam law in certain matters and Mahomedan Law in cer- 
tain other matters. They have their tarwads and Karanavans ; in 
this respect they follow Marumakkathayam law. They have forms 
of marriage and dower agreeable to the rules of Mahomedan Law; 
and in this respect they follow Mahomedan Law. Further, the 
Madras High Court has held in Bava v. Pathumma? that the inheri- 
tance of a Mopla governed by Marumakkathayam law, should be 
regulated by the rules of Mohammadan law, unless the existence 
ofacustom to the contrary be established. It is therefore clear 
that the Marriage and Inheritance Bill cannot apply to them. The 
question, then, is whether the Partition and Succession Bill applies 
to them, and, if so, to what extent. Succession and Inheritance are 
co-extensive and if the question of inheritance does not arise, the 
question of succession also does not. Ammu Sahib Bahadur, the 
experienced Tabsudar of Chirakkal and an influential member of 
the Mopla Community, whom I have consulted in the matter, says 
that they wish for legislation to the effect that the self acquisitions 
of a male member of a tarwad, do descend to his wife and children 
on his death, according to Mohammadan Law, and certain other 
gentlemen confirm his view. Though the custom invariably 
is that children are given or take such acquisitions exclusively, it 
appears that when the matter is taken upto Law Courts, the 
law is found to be different and they seem to deeply regret 
this state of affairs. They cannot agree with us. They are 
Mohammadans, and, if possible, they want to follow their own law. 
As regards Partition, Mr. Ammu says that the bill should not affect 
them, that their tarwad properties may be considered as trust pro- 
perties divisible with the consent of all the beneficiaries and ifthe 
bills are intended to apply to them also, he should strongly protest 
against it. 
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Apart from these considerations, one would be obliged to think 
that North Malabar Moplas have been left out of account altogetber; 
when we see “ Hindus ” in the preamble, we have to conclude that 
the Moplas have been omitted; but when we see ‘ Followers of 
Marumakkathayam law ” in S. J., we are induced to suspect that 
Moplas have been included. I should think that Mr. Menon has 
forgotten the existence of this community, and I do not think that 
the bills need be made applicable to them also and so the word 
“ Hindu ” may be inserted before “ followers of Marumakkathayam 
law "in S. 1. 


PARTITION AND SUCCESSION BILL. 


In 8. 2, the following tems may also be defined with advan- 
tage :—Tavazhi, Impartible Tarwad, Tarwad necessity, Partition, 
Collector and Self-acquisitions. I shall presently show how the 
definition of each of these terms will be useful. 


S. 3:—Parties having recourse to the procedure prescribed in this 
section and in $. 7, should b2 allowed all possible convenience, and 
with this object in view, I would suggest that the Collector may be 
empowered to delegate his powers to any Gazetted subordinate of 
his, but the order passed by such officer may be subjected to confir- 
mation by the Collector. The word “ Collector” may therefore. be 
defined to include such sabordinate also. 


S. 6:—The meaning of this section does not seem to be clear. 
It may mean that no appeal lies from an order of the Collector 
or it may mean that nocivil suit lies for setting aside an order of the 
Collector. There is no doubt that there ought to be provision that 
no such suit is maintainable. But if it is intended to mean that no 
appeal lies, there is evidently no reason why an order granting an 
application should not likewise be final. Whatever the motive may 
be, I should think that in fairness to all parties, the rule of finality 
of orders rejecting an application for registering a tarwad as im- 
partible should be extended to orders granting such an application 
also. As regards the non-maintainability of a civil suit, a new sec- 
tion may be added, or if S. 6 is intended to cover a civil suit it may 
be made clearer. 


S. 12:—Questions may invariably arise as to what are the 
purposes for which a Karnavan is authorised to spend tarwad 
income. Hitherto the misleading expression ‘‘Justice,equity and good 
conscience” was guiding our courts for want of a Code. Now that a 
Code is to be brought into being, I do not know why it should not be 
specific on such points also. I think we shall do well to adopt the 
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well-established, though vague and too general rule of Hindu Law 
that a manager is empowered to spend the joint family income for 
legal necessities and the term “ Legal necessities” may be adopted 
into “ Tarwad necessities’, and the term “ Tarwad necessity” 
defined in S. 2. È 


S. 16:—This and the two succeeding Sections appear to have 
been framed with the object of restricting the powers of the Karna- 
van of an Impartible Tarwad, in the matter of creating debts bind- 
ing on, and granting leases of, tarwad property. Under this 
Section, a Karnavan has power, without the consent of the other 
major members of the tarwad to mortgage tarwad property with 
possession for a period of six years and also grant leases of such 
property for a similar period. I think that the period of six years 
fixed is arbitrary. The Karnavan should have power to lease and 
mortgage, tarwad property if, at all, he should be given such 
power fora maximum period of 12 years, considering the fact 
that a Kuzhikanom lease for a period of six years or less, would 
be useless, and that, ordinarily, a Kano is to enure for the benefit 
of the kanari at least for 12 years. See Kelu Nedungadi v. Krishnan 
Natr1.. It may, however, be provided that the Karnavan shall 
account for all premiums and other profits derivable from leases 
or mortgages of tarwad property, and the allowance of 5 per cent. 
to the Karnavan for his trouble, may be raised to 10 per cent. See 
S. 14. 

S. 17:—The expression “except as provided for in S. 16” 
placed in the beginning of the section seems to be a little confusing. 
It may be construed as meaning that for no tarwad necessity a 
Karnavan may mortgage tarwad property with possession for six 
years. That is clearly not the intention of the Honourable member. 
This mistake is apparently due to a misplacement of the expression, 
and it has to be made more intelligible by placing it before ““ without 
the consent of all the major members &c.” In the second part of 
the section the words “ or each of the Tavazhis” may be inserted 
immediately after the words “of the senior male and female mem- 
bers of the Tavazhi’’. 

S. 18:—When we read this Section with S. 16 it seems to me 
that they contradict each other, Either the words “ except as pro- 
vided for in S. 16” may be prefixed to this section or the power of 
the Karnavan to mortgage tarwad property, may be taken away, 
or the word “debt” in this section may be explained to mean 
“hypothecation debt or simple money debt.” 
Tan 1, (1903) I. L. B. 26 M. 727 (F. B.): 
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S. 19:—The word “ proportionate” is likely to mislead a court 
of law. The Karnavan of a tarwad consisting of ten members and 
having an annual income of Rs. 5,000 may be called upon to pay 
Rs. 500 to each of the members, ia the light of this section and the 
result will be that the Karnavan will get nothing for his trouble and 
S. 14 will become meaningless. Here the word “ reasonable’ may 
be substituted for “ proportionate” and the necessary changes may 
be made and what is a reasonable amount will always be a question 
of fact determinable with reférence to S. 14 or the words “ Subject 
to the provisions of S, 14” may be prefixed to this Section. 


S. 21:—The wife and children may be allowed to inherit half 
the property and the other half must go to his. Tavazhi, In default 
of the one class the other must get the whole, A wife inheriting with 
children shall be entitled to proportionate maintenance and a wife 
inheriting without children shall have a life estate in the property 
inherited, and on her death, the property shali revert to her hus- 
band’s Tavazhi. To my mind, this mode of devolution appears 
to be just and reasonable under the circumstances, 


Before leaving the Partition and the Succession Bill, I have to 
bring to the notice of the reader the fact that the Bill contains no 
provision as to the conduct of a Karnavan of a partible Tarwad that 
may, all the same, choose to remain joint. We see many a family 
around us and abroad, governed by Hindu law remaining joint not- 
withstanding the fact that at the instance of a single member, the 
whole family is Hable to break up and I do not know how, we can 
fail to foresee the possibility of a similar state of things in families 
which are not declared impartible. The matter is, however, easy 
enough. The rules regulating the conduct of the Karnavan of an 
Impartible Tarwad may be extended to such families also. 


MARRIAGE AND INHERITANCE BILL. 


Ihave already discussed the Inheritance Part of the Bill 
aad I shall close the communication with a few remarks on mar- 
riages. 


Under Hindu law as well as Muhammadan Law, a man can have 
two or more wives at the same time. But under neither law isa 
women allowed to have more than one husband at the same time. 
To speak nothing of the evils of the custom I should think that the 
advantages are more. At all events, if, on account of this custom, 
the Hindus should be deemed to be a barbarous people, Ido not 
know how we can escapz the stigma so long as we remain Hindus. 
My suggestion therefore is that clause (b) of S. 3 may be so modifi- 
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ed as not to disturb the existing law. Nothing is perfect under the 
sun. No social system can be said to be perfect, There are cer- 
tain matters in which we ought to imitate the West. I do not think 
we are right in trying to imitate the West in religion and in social 
customs. 


S. 8 Clause (c) is directly inconsistent with the greatly extend- 
ed view that the Honorable meinber has taken so far as partition and 
inheritance are concerned. The existence of castes and sub-castes 
bas long troubled our leaders, and movements are already on foot 
for the fusion of the sub-castes among whom intermarriages are 
prohibited. I am of opinion that the attempted fusion, if accom- 
plished, would be greatly beneficial to us. I would therefore omit 
cl. (c) S. 3. - 


I do not thing that S. 4 Sub. S. ii and Sections 4 to 10 are 
workable. I do not think we are in need of divorce Courts at all. 
Why do we want the help of the Court for the dissolution of 
marriages? Our Sambandhams can be performed very easily. The 
presence of one or two local elders, anda few formel ceremonies, 
constitute what is called a “ Sambandham ”. I should think that, 
if a divorce is effected in the presence of at least two such 
elders, that must be held sufficient. It is very easily said in S. 7 
that “an order shall be passed dissolving the marriage” Before pass- 
ing such an order, we do not know what all questions may be 
raised by the adversary ? He or she may say in answer, that he 
or she was quite willing to give bis or her consent and that the 
petition was unnecessary and that be or she would not be liable 
for costs. The other party will insist on costs, and it will again 
be a matter of oral evidence and give rise to scandalous expositions 
in open Court. I am therefore of opinion that sub-section 3 of S. 4 
and Ss. 5 to 13 should be omitted altogether. I may, however, 
suggest that S. 28 of the Partition and Succession Bill may be in- 
corporated with this Bill. 


I hope that in the foregoing lines I have merely voiced the 
sentiments of the people of North Malabar following Marumakka- 
thayam Law. Ihave no doubt that the measure now proposed is a 
highly desirable one; but I am constrained to think that till Malabar 
is fully Westernized, such a measure can never be relished. I be- 
lieve that no legislation can praclically alter the customs of a- 
community unless the popular sentiments are predominantly 
in favour of the change. No legislature can effectually stand 
in the way of an adult man and an adult woman, living practically 
as. man and wife, if they are so disposed. I am of opinion that the 
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present marriage system among the Marumakkathayam, people can 
never be said to have no legal sanction, since it is quite in accor- 
dance with the customs of the country. 


A Nair woman in North Malabar invariably lives with her hus 
band after marriage, but in South Malabar, I understand, the cus- 
tom is different. Divorce is unknown in Tarwads of respectable 
standing, and is, generally speaking, very rare. There is no denying 
the fact that chastity is a virtue in a woman and there can be no 
breach of the rales of chastity if a woman remains unpolluted by 
any man except her own husband. I do not see any harm in allow- 
ing a man to marry as many wives as he wants if he can maintain 
and keep them all in harmony. Iam inclined to think that such 
a state of things will save a man from being instrumental in pollut- 
ing the virtuous habits of a maiden. On this point I-have the authori- 
ty of Dr. J. T. Sunderland, an American admirer of Indian habits 
and customs. 


M. RAMAN NAIR, 


NOTES OF INDIAN CASES. 


Jatangir Muncherji Lali tv. The Bombay Baroda and 
Central India Railway Company.—I. L. R. 37 B. 575.—The 
enunciation of the law by Mr. Justice Davar in this case as regards 
the position of a passenger where a portion of his person extrudes 
out of the inside limits of a railway carriage in which he is being 
carried seems to be unexceptionable although we are doubtful 
of the application of the principle in this case. There can be no 
doubt that in an earlier case cited by the learned judge Dullabji 
Sakhidas v. G. I. P. Railway Co.+ the law was laid down too 
broadly. In applying the principle the learned judge seems to have 
assumed that the plaintiff was aware or ought to be aware that 
there was a danger which would possibly affect him. But for 
the fact that the door in the stationary train was left open the acci- 
dent would not have happened and the leaving of the door open, 
was surely due to the negligence of the Railway Company and was 
the direct cause of the accident and in the face of this to say that 
the plaintiff in protruding his person has so directly contributed 
to the accident as to make his act the immediate cause seems to us 
to give the go-bye to the real question in the cause. 
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Bhimabai v. Tayappa Murar Rao.— I. L. R. 87 B. 598.— 
The decision of the Judicial Committee in Boobun Movee’s case 
has formed a text for consideration in different cases and it cannot 
be said that there has not been any uniformity in the construction 
placed upon it by the different High Courts. It has been thought in 
some quarters that the Judicial Committee went beyond the princi- 
ples of Hindu Law in pronouncing the adoption invalid and in the 
limits which it laid down as regards the capacity of a Hindu widow 
to adopt. We cannot share in any such view. It must be admitted 
that there should be some limit placed upca the power of the widow 
to adopt. The Bombay High Court in this case has adopted the 
principle that when an estate is vested in an heir, whether that heir 
is a son's widow or any other, the power of adoption of the father’s 
widow or mother, if any, is at an end. 


Hanmant widow Rakhmaji v. Anrajl Hanumanta.— 
I. L. R. 37 B. 610.—There is no doubt about the correctness of the 
decision in this case and we are glad to note that the Bombay High 
Court has taken a sensible view. We cannot, however, concur in the 
sentiment expressed by Mr. Justice Beaman that the former practice 
of not writing judgments is desirable and right “as tending to 
relieve a hard worked mofussil judiciary from a heavy burden of 
clerical work.” That the mofussil judiciary is hardworked every 
one will admit and that they should be relieved of much of clerical 
work one may also agree. But we cannot agree that writing judg- 
ments amounts to clerical work or that the judges should be relieved 
of writing judgments even though in cases coming under O. 41 
R. 11. It is only by the judgment that one can know whether the 
mind of the judge has been applied to all the material facts and 
circumstances and whether after that application the judge has 
come to the conclusion at which he arrives, 


Bhoji Mahadev Parab v. Ganga Bai—I. L. R. 87 B. 621— 
There was a maintenance decree which declared a charge on family 
property. Whether it was on particular family property or on the 
entire family property does not seem to be clezr although from the 
report of the facts it woald seem that the charge was of the latter 
kind but no question has been raised whether that charge is indefii- 
nite and so not capable of being enforced as such and we have no 
reason to suppose that where a decree expressly creates sucha 
charge the same cannot be enforced. In fact the learned Judges of 
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the Bombay High Court give effect to the charge later on. The 
decree was in 1902. Before ar execation was taken the plaintiff 
purchased some of the fecatly properties in 1906. In 1907 the 
decree-holder applied for execution and one of the properties 
purchased by the plaintiff was attached and sold in 1910. The 
learned judges hold that there was no lis pendens and following the 
decision of the Calcutta High Court in Kulada Prosad Chatter jee 
v. Jageshar Koer! they hold that the plaintiff’s purchase was 
subject to the charge created by the decree, The decision of the 
Calcutta High Court, however, does not give effect to the right of 
the prior purchaser andthe decision of the Bombay High Court 
referred to by the learned judges (Mohan Manor v. Tagu Uka?) 
also shows thata sale in execution of a mortgage decree is 
free from all subsequent incumbrances and the redemption in that 
case was allowed only on the ground that the subsequent purchaser 
was not made a party to the suit but in the case under discussion 
there was already a decree. The subsequent purchaser was only a 
representative of the judgment-debtor and no second suit was 
necessary or would lie. Under those circumstances we can hardly 
understand the decision of the learned judges that the subse- 
quent purchaser should be allowed to redeem. Again we can 
hardly understand the decision of the learned judges that the 
plaintiff should claim the money from the court purchaser. he 
should certainly pay the charge if the equity of redemption is still 
outstanding. Of course if the decree creating a charge could not be 
executed as such we can understand the decision of the learned 
judges that the plaintiff’s sale was only subject to the charge. Even 
then we cannot understand how the plaintiff would be entitled to 
redeem in the suit that he brought. Altogether we cannot regard 
the decision in any way as satisfactory. 


SUMMARY OF ENGLISH CASES. 


National Telephone Company Limited and another v. His 
Majesty’s Post-Master-General: [1913] A. C. 546 (E) 


Appeal —Maintainabtlity of—Reference to Court on maiters 
in dispute—Usurping jurisdiction by enterttining appeal, how to 
attack. 

Where by statute certain matters in dispute are referred to the 
determination of a Court of Record with no further provision, the 
necessary implication is that the court will determine the matters 


1. (1899) I. L, R. 27 Ç. 194 | 2. (1885) L D. R. 10 B. 294 
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as a court. Its jurisdiction is enlarged, but all the incidents of such 
jurisdiction, including the right of appeal from its decision, remain 
the same. An appeal therefore lies even though the reference could 
be made only if the parties agree to make the reference. 


If a Lower Appellate Court had usurped jurisdiction by enter- 
taining an appeal when no appeal would lie under the statute, the 
way of setting aside such usurpation of powers, is by filing an 
appeal to the higher Court. 


Sandeman and Sons v. Tyzack and Branfoot Steamship 
Company Limited [1913] A. C. 680 (Sc.) 


Common Carrier—Suit for fretsht-—Loss of goods——Bill 
of lading-—Ezemptions—Shortage in delivery--No right to 
freight—Liability for undelivered goods. 


A shipowner, receiving several bales for delivery to a consig- 
nee, is bound to deliver all the bales to the consignee before 
he could claim freight for it. A clause in the bill of lading 
exempting him from liability in case of his inability to deliver the 
goods on account of “obliteration or absence of marks” will not 
relieve him from his liability for shortage. Not only is the suit for 
freight liable to be dismissed owing to non-delivery of all the goods 
but the ship-owner is alao answerable for the counter-claim for the 
value of goods not delivered. 


The fact that owing to obliteration or absence of marks the 
goods of some of the consignees became so mixed as to be indistin- 
guishable is no answer for shortage in delivery to one of them 
who is entitled to receive in full all the goods that were sent to 
him. 


Mason v.,Provident Clothing and Supply Company Limited 
[1913] A. C. 724 (E). 


Agreement in restraint of irade—-Enforcement of, only if 
reasonable— Evidence of reasonableness—Question for Court and 
not for jury—Public policy, what is. 


Agreements in restraint of trade, which are not made to pro- 
tect the sale of a goodwill or to guard against the disclosure of 
special trade secrets, will not be enforced by Court if they are un- 
reasonably severe and go beyond what is really necessary, for the 
due protection of the promissee's interests. The question of 
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reasonableness in such a case is one for the Court and not for the 
jury. Evidence cannot be given on the question of validity or of 
reasonableness, although evidence can be given as to the nature of 
the business and of the employment and also as to any practice 
which is usual among business men as regards the terms of the em- 
ployment, not because this can determine the legal question of what 
is reasonable, but because what is usual is to some extent & guide 
in the consideration of the requirement of the particular busi- 
ness, 


The true view at the present time is this: The public have 
an interest in every person’s carrying on his trade freely : so has the 
individual. All interference with individual liberty of action in 
trading, and all restraints of trade of themselves, if there is nothing 
more, are contrary to public policy and therefore void. ‘That is the 
general rule. But there are exceptions as noted above, based on 
expediency of protecting trade secrets and enforciug reasonable 
restraint of trade. 


The standard of public policy must be the standard of the day 
and what was laid down as to public policy a long time ago may be 
of little use in settling what the actual standard is. 





British Columbia Electric Railway Company Limited 
v. Stewart [1913] A. C. 816 (J. C.). 


Statutes— Construction of—Repugnancy between statutes of 
the same year—Later statute to prevail. 


It there is a repugnancy between two statutes of the same year 
the later statute prevails. 


Grand Trunk Railway v. McAlpine [1913] A. C. 838 (J.C). 


Railway Level Crossing—Duty to warn wayfarers—War- 
ning to be only reasonable—Injury to be actionable must be the 
result of breach of statutory duty—Danvages, when recover- 
able. 


In the case of a Railway.Company which is obliged under a statute 
to give timely warning to wayfarers on the approach of the train near 
level crossing it is not necessary for the protection of the company 
that the victim should hear the warning. It is only necessary that 
the warning should be such as ought to be apprehended by a per- 
son possessed of ordinary faculties in a reasonably, sound, active 
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and alert condition, and the time given to avoid the danger should 
be such as would be reasonably sufficient for such a person as the 
one abovementioned to avoid it. If a company permit persons 
whose faculties it knows to be defective to cross the line, that kaow- 
ledge may possibly impose upon them the duty to take greater care 
than would be required towards the ordinary wayfarer who is not 
so affected. 


There is no such rule of law in England, as that if a person 
about to cross a line or lines of railway looks both ways on ap- 
proaching the track, he need not look again just before crossing it. 


Even a plaintiff whose negligence has directly contributed to 
the accident, can recover damages, provided it be shown that the 
defendant could by the exercise of ordinary care and caution on his 
part have avoided the consequence of the plaintiffs negligence. 
Similarly, if the accident though due to the breach of the duty was 
the result of the folly and recklessness of the plaintiff himself, he 
cannot recover any damages. 


Meyer and Co. Limited v. The Sze Hai Zong 
Banking and Insurance Co. Limited : 
[1913] A. C. 847 (J. C.) 


Negotiable Instruments—Crossed cheques—Payment of, by 
cheques, to one not a banker—Estoppel of the drawer. 


A drawer of cheques crossed generally, who regularly allows his 
bankers (the defendants) to make payment for the cheques, to his 
own cashier or agent for collection in the shape of new cheques 
drawn by the bankers on others, is estopped from denying his cashier’s 
or agent’s authority to receive payment of the cheques from his 
bankers (the defendants), and such substitution of cheques is in law 
equivalent to payment. 


If the cashier or agent misappropriates the proceeds of the new 
cheques by giving them to his ownaccount, the drawer cannot 
throw the loss on his banker. This is essentially a case in which, 
as between two innocent persons, one of whom must suffer by the 
fraud of a third person, he should suffer who, by his conduct has 
enabled such third person to occasion the loss. 


[Compare Sec. 126 to 129 of the Negotiable Instruments Act.] 
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Mair v. Rio Grande Rubber Estate Limited : 
[1918] A. C. 853 (Se) 


Contract—Contract to take shares—Rescission of—Pros- 
pectus—Fraudulent representations in—Liability of Company. 

A company which issues a prospectus inviting subscribers to 
take shares, is responsible for the absence of fraud or misrepresen- 
tation in respect of the statements made therein whether those 
statements are made directly by the company itself or are made by 
an agent or director of the conpany and virtually adopted by the 
company by inserting the same ir its prospectus. A subscriber who 
was induced to take shares on the strength of, such statements is 
entitled to rescind his contract on proof of the fraudulent character 
of the representations. 





In re Allsod : Whittaker v. Bamford: [1914] 1 Ch. 1 (C.A) 


Trustee—Judicial Trustees Act, 8. 3—Acting reasonably and 
honestly—Power to excuse breach of trust—Paying to wrong 
persons on misconsiruction of will, on legal advice. 


This case turned on the construction of S. 3 of the Judicial 
Trustees Act of 1896 which gives the Court power to relieve e 
trustee from liability for breaches of trust when he has acted honestly 
and reasonably. In this case, the trustees acting upon legal advice, 
handed over the income of a fund to one set of persons whereas 
according to the construction finally put upon the will by the Court 
it ought to have been paid to another set. The will was obscure and 
the property not being large it could not be said that the trustee 
acted unreasonably in not going to the Court for a construction of 
the wil. Held, overruling the opinion of Warrington J. that the 
Court bad power to excuse and under the circumstances the 
trustees ought to be excused. 


De Lisle v. Union Bank of England: [1914] 1 Ch. 22. 


Mortgagor and mortgagee—Debenture stock as collateral secu- 
rity—Conversion of stock by mortgagee—Sub-mortgage of land— 
Sub-mortgagee bound to give credit for value of debenture. 

Plaintiff mortgaged some land to his Solicitor to secure the 
advance by the latter of the purchase money and gave as collateral 
security some debenture stock which was transferred to his 
name. The solicitor without disclosing the extent of his rights over 
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the debenture gave it as security for his general indebtedness to 
defendant Bank. The Solicitor next sub-mortgaged the land by 
way of equitable deposit to secure his general indebtedness. Plaintiff 
sued to redeem the mortgage. The question was, what were the 
relative rights of parties. Held so faras the debenture stock was 
concerned, the Bank having had no notice of the arrangement 
between the parties, was entitled to have it as security for the soli- 
citor’s general indebtedness. But as regards the mortgage the ques- 
tion was different. Notice or uo notice, the bank ase sub-mortgagee 
was bound by the state of accounts between the mortgagor and the 
mortgagee. Before the sub-mortgage the mortgagee having con- 
verted the debenture to his own use, the mortgage amount stood 
reduced by its value and the bank was entitled to get in the redemp- 
tion action only the reduced amount, 


In re Midland Express, Limited: Pearson v. The Company : 
[1914] 1 Ch 41. 


Debenture holders—Interest of some paid before charge 
crystallised —No priority in respect of interest unpaid. 

This was an appeal from the judgment of Sargant J. reported 
in (1913) 1 Ch, 449. The question was whether debenture-holders 
whose interest remains unpaid at the date when the charge is 
crystallised are entitled to say to the other debenture holders who 
rank pari passu with them who have been paid their interest, that 
their own interest in arrears should first be paid and then only the 
amount realised should be rateably distributed. The court of Appeal 
held agreeing with Sargant J. that they were not entitled to any 
such priority as regards the interest. The state of things existing 
at the date the charge is crystallised, should be accepted and distri- 
butions must proceed on that basis. 


Eastwood v. Ashton [1914] 1 Ch. 68 (C. A.) 


Misdescription—B. H, farm, in occupation of tenants, of cer- 
tain measurement—Sale of—Reference to plan—Plan including 
more, effect of, 

Property called B. H. Farm in the occupation of two named 
tenants and of certain measurements and “ more particularly des- 
cribed in the plan” attached to the sale deed was sold to the 
plaintiff for a certain price. It so happened that a portion of the 
property marked in the plan was in tbe adverse possession of other 
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persons and the purchaser could not obtain possession of it. He 
sued for damages in respect of it. The description in the document 
did not cover it ; only the plan covered it. Held under the circum- 
stances, the description in the document should prevail. Reference to 
the plan was merely a falsa demonstratio which did not vitiate 
the description in the document. Judgment of Sargant J. in 
(1913) 2 Ch. 89 reversed. 


In re Harper: Plowman v. Harper : [1914] 1 Ch. 70. 


Will—Construction—To unmarried daughters of H and G, 
equall y— Meaning of. 

The testator in this case gave a legacy to be equally divided 
between the unmarried daughters of her brother-in-law Dr. Hand 
Dr. G. Two questions arose upon the constraction of the will. 
First whether the legacy was intended for Dr. G or for his unmaryi- 
ed daughters only. Secondly assuming Dr. G was meant, whether 
he took a moiety of the legacy or had to go shares equally with the 
unmarried daughters of Dr. H. The balance of authority is in 
favour of reading the legacy as one to the unmanied daughters of 
Dr. H and to Dr. G. Sargant J. preferred to rest this construction 
upon the circumstances of the case viz., that the testatrix had no 
reason to make the daughters of Dr. G the objects of her bounty 
in preference to him, that Dr. G had only an unmarried daughter of 
four and there was little chance of any occasion arising for a dis- 
tinction between married and unmarried daughters. On the second 
point, his Lordship held that Dr. G was to go shares with the 
daughters of Dr. H equally and was not entitled to a moiety. 


Millbourn v. Lyons: [1914] 1 Ch. 34. 
Sale—Contract of sale—providing for restrictive, covenant for 
the bene fit of vendor's land— Land sold away before conveyance 
—E ffect of. 

A contract for the sale of certain property provided for a restric- 
tive covenant in respect of the user of the property sold for the benefit 
of the other adjoining properties of the vendor but before convey- 
ance, all the other properties of the vendor were sold ‘away without 
reference to the restrictive stipulation. 

Held that the property sold was free from the restrictive stipu- 
lation as at the material date viz., the date of sale, the vendor 
had no property to which the benefit of the covenant could attach, 
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In re Morrison, Jones and Taylor, Limited 
Cookes v. Morrison Jones and Taylor Limited : 
[1914] 1 Ch. 50 (C.A) 


Hire and purchuse agreement— Putting up a machine on the 
premises—Right to enter and remove on default in payment— 
Equitable interest in lind—Subsequent Debenture—Prority 
between. 


In this case a patent automatic machine was put up by the 
respondent on the appellant’s premises on a hire purchase agree- 
ment giving the former power to enter and remove the machine in 
the event of default in the payment of the instalments due under 
the agreement, Subsequently and without giving notice of this 
agreement, appellants created a floating charge. The question was 
which of the two had precedence. 


Held that the interest of the respondents was an equitable 
interest in land and the charge-holder’s interest being also only 
equitable, they ranked in ordet of time and the former had prece- 
deuce. 


Smith v. Streatfield [1918] III K. B. 764. 


Defamation—Libel—Privileged occasvon—Co-defendants— 
Malice of one— Joint tortfeasors’ liability. 

The author of a pamphlet printed it and circulated it among 
persons having a common interest in it. The pamphlet contained 
defamatory statements against the plaintiff. In an action against 
the author and the printer both pleaded justification and privilege. 
The jury found that the justification was not proved: and the 
author was actuated by malice but that the printers were not. 


Held that the privilege extended to the printers but that the 
malice of the author defeated the privilege for both and both being 
joint tortfeasors were jointly liable. 


Herd v. Weardale Steel Coal and Coke Co. Ltd. 
[1913] III K. B. 771 (C. A.) 
False Imprisoninent—Miner—Coal mine— Refusal to work— 
Employers not affording facilities for leaving the mine. 


A miner descended a coal mine as usual at 9-30 in the morning 
to work for his employers, the colliery owners. On reaching the 
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bottom he was asked to do some work which he wrongfully refused 
todo. Atlla.m. he asked his employers to be taken to‘the 
surface in the lift. Permission was not given him till 1-30 p. m. 
He was in consequence obliged to remain there against his will. In 
an action against his employers for damages for false imprison- 
ment; 

Held by Buckley and Hamilton L. JJ. (Vaughan William 
L. J. dissenting) that the action was not maintainable. As there 
was no contractual obligation between the plaintiff and the 
employers, the colliery company, to afford facilities for his return 
under the circumstances the refusal to afford facilities did not cons- 
titute false imprisonment. 


JOTTINGS AND CUTTINGS. 


Women and the Legal profession:—The Court of Appeal on 
Wednesday last dismissed the appeal against Mr. Justice Joyce’s 
decision in Bebb v. The Law Society. Miss Bebb brought an action 
against the Law Society, asking for æ declaration that she wasa 
‘person’ within the meaning of the Solicitors Act, 1843, and a mand- 
amus to compel the Law Society toadmit her to qualify as a soli- 
citor. The action was dismissed on the ground that women 
are by the common law disqualified from becoming solicitors, and 
that modern legislation has not removed this disqualification. This 
decision having now been affirmed by the Cout of Appeal, it is to be 
hoped, to quote Mr. Justice Byles’ words in Chorlton v, Lings 
(1868), that the failure of the appeal ‘will for ever exercise and lay 
this ghost of a doubt which ought never to have made its appear- 
ance. The considerations, indeed which determined the unanimous 
decision of the Court of Common Pleas in that case against the right 
of women to vote at parliamentary elections apply with even 
greater force against the right now claimed by women to practise 
as solicitors. It was contended there that if women had not at 
common law the right to vote, the Representation of the People Act 
1867, gave them the right. Inthe present case it was admitted 
that, if there actually existed a prohibition under the common law 
against the right of women to practise as solicitors, the Solicitors 
Act, 1843, did not remove the prohibition. No astute interpreta- 
tion of any modern statute will avail women who desire to enter the 
legal profession until they show that they are not disqualified by the 
common law, and this we venture to think they will not succeed 
in doing. Every argument on their behalf must come back to 
the touchstone applied by the Court of Common Pleas in 
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Chorlton v. Lings—the usage of centuries must be the governing 
consideration. Ingenious arguments built upon the supposed analogy 
of the offices of churchwardens, sextone, etc., must come to the 
ground as soon as they come in contact with the hard fact that no 
woman ever has been admitted to practise as a solicitor in the 
English Courts, 1913. Lew Journal p. 710 


aot 


The Liabilities of Private Prosecutors:-ACTIONS for malicious 
prosecution and for false imprisonment, though somewhat analogous 
and sometimes confounded, are perfectly distinct, and a private pro- 
secutor is often liable for the one cause of complaint when he is not 
for the other. The distinction between the two is sharply brought 
out in the recent case of Walters v. W. H. Smith & Son, in which 
the Lord Chief Justice delivered a considered judgment—his first— 
last week (December 3), after hearing arguments on the legal points 
involved. The defendants, the well-known book selling agents, 
having suffered repeated losses from one of their bookstalls, had 
given the plaintiff, who was an assistant at it, in charge for the theft 
of a particular book which was found to be missing, but had not, 
in fact, been stolen. On the plaintiff bringing bis action for dama- 
ges for false imprisonment and malicious prosecution,the jury found 
(1) that the defendants had taken no reasonable care to inform them- 
selves of tha true facts, (2) that they honestly believed that the 
plaintift had stolen the book, (3) that they reasonably believed that 
the plaintiff had stolen moneys and stock other than the particular 
book, and (4) that they were not actuated by malice in instituting 
the proceedings. The judge ruled that there was no absence of 
reasonable and probable cause for the prosecution, and on these 
findings the plaintift failed upon the claim for malicious prosecution. 
But the claim for false imprisonment remained, and it was urged for 
the plaintiff that, as it turned out that no felony had in fact been 
committed in respect of the particular book on which the charge was 
made, there was no defence to this claim. Now the gist of an action 
for false imprisonment is that a trespass has been committed by one 
man against the person of another by arresting and detaining him 
without legal justification, and the defendants contended that all they 
need establish as legal justification for the imprisonment was (a) that 
an actual felony or felonies had been committed, and (6) that they 
had reasonable and probable cause for suspecting the plaintiff of 
such felony or felonies. In other words, ib was argued that it was 
not essential to the defence to prove that the felony for which the 
plaintiff was arrested had in fact been committed. That contention 
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the Lord Chief Justice, after an elaborate review of the authorities, 
rejected, holding that it was contrary to the common law that a pri- 
vate person could justify his action in causing the arrest of another 
on suspicion, without being able to prove that a felony had actually 
been committed, and that the felony proved must be that for which 
the arrest was made. This has, it is true, never been expressly decided 
before, but the classical authorities, Hawkins’ Pleas of the Crown 
and Hale’s Pleas of the Crown, show that thisthas always been the 
accepted view, viz., that to justify an arrest the private prosecutor 
must show that the very same crime for which he made the arrest 
was actually committed.’ To hold otherwise now would, as Mr. 
Justice Byles said in one of the leading cases on the suject, he 
‘disturbing foundations,’ and the Lord Chief Justice was conservative 
enough in a case involving the liberty of the subject not to find 
lawful excuse where the very basis had failed upon which any such 
defence must rest. This first reserved judgment of his isa model of 
accurate reasoning, and will long be cited as statement of the whole 
law on the subject.—Ibid p. 711 


“w + 
* 


Lord Justice Buckley, who responded on behalf of the Bench, 
(at the annual meeting of the Solicitor’s Benevolent Association) 
said by the time a man reached the Bench it was certain that every- 
body inthe profession knew pretty well all about him, and after 
he got on the bench it became more emphatically true. His capacity 
if he had any and his failings—he was sure to have some—were 
apparent to all those who appeared before him. But he ventured 
to express the hope that, although the profession knew all about 
the members of the bench, they liked them all the same. He desired 
to say a few words upon one of the phenomena of the age in which 
we live. He supposed that law and order might be described as the 
expression of the thoughtful and determined wish of the majority, 
while disorder might be expressed as the hurried and hysterical 
expression of the minority. In our age, as it seemed to him, 
we were spectators of a marked disagreement between law and 
order on the one hand and disorder on the other. The first means by 
which law and order were supported was the willing consent of all 
those who had to obey the law. .Of course, it was true that the ulti- 
mate resort was to force, but society was so organised that, if possible 
all law and order rested on common consent and not upon force, 
Disorders, on the other hand, resorted to force as its first, as well as 
its last, expedient. We were witnessing in our day a strong conten- 
tion between those two forces. In proposing that toast they were 
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toasting a body representative of law and order, and they were 
expressing the wish that law and order might prevail. There were 
those who thought, and it was 8 very serious matter indeed, that 
to-day we were witnessing a state of things in which not only was 
law and order not primarily supported, but there was a strong dis- 
position to yield to disorder, and a strong disposition not to maintain 
that which a judge determined to be the proper sentence, to 
pronounce, say, on a criminal, but to regard rather the 
frenzied and hysterical expression of the minority. He sup- 
posed they all felt that in the Bench must ultimately reside 
the support and maintenance of order, and therefore he hoped 
that in every society of Englishmen this sentiment might 
prevail, that before everthing the law, be it what it will, was for the 
moment to be obeyed. Anyone who thought that the law was not 
right was perfectly entitled to say so and entitled to endeavour to 
change it but the first duty of every good citizen was to support the 
law and not to allow it tobe set at naught. This was a matter 
which, he confessed, lay very near his heart. It struck him as a 
melancholy fact, leading he knew not where, that there was abroad 
aspirit by which every minority chose to say, ‘The law does not suit 
me; Iam going to do something else ; and if you do not fall in 
with what I think to be right, I shall indulge in. any criminal act 
which may seem to me sufficient to terrorise you into doing what 
I think to be right.’ He accepted the toast as an expression 
of opinion on the part of those who drank it that they intended to 
support the law and not to support disorder.—Jbid p. 720 


* # 
* 


The Lord Chief Justice, who presided at the annual dinner 
of the Savage Club, in the ,course of his speech, said that in a 
somewhat strenuous life he had not been able to indulge in the 
pleasures of club life as much as he would have liked. But he 
looked forward to the time when that fault would be cured. In 
that as a lawyer he would be following precedent. He gave them 
the name of his distinguished predecessor, Lord Alverstone, who 
was so glad to be present at some of their meetings, and rejoiced 
always at being there. They were all glad to know .his health was 
improving. ‘ I promise myself,’ Sir Rufus continued, ‘ that I will 
seek to follow the precedent Lord Alverstone set. I say to you in 
all earnestness I never hear myself addressed or referred to as Lord 
Chief Justice of England without most serious trepidation. I think 
of the long line of distinguished and illustrious figures who have 
preceded me in that office, which was founded by William the Con- 
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queror. I think of the great names who have left their mark in 
history and upon our laws. And I fcel daily, when I take my place 
in that chair, that never was a truer word spoken than when Chief 
Justice Cockburn said he trembled when he sat in that chair, and 
had to administer justice, because of the thought of the long and 
illustrious line of men who preceded him.—Jbid p. 722 


A 8 
* 


An Age Limit for Judges.—Not a few notable judges have 
continued to render most valuable service on the Bench when they 
have been octogenarians. Baron Wood delivered a judgment in 
1822, when he was eighty-two, which caused the Lord Chief Baron, 
according to ‘ Price’s Exchequer Reports,’ to publicly congratulate 
him upon the ‘unimpaired vigour and unabated learning which he 
had evinced that day in the discharge of his high duties.” To take 
a more modern instance, Lord Macnaghten remained the greatest 
force on the Judicial Committee when his years numbered more 
than eighty. But the Commissioners recognise that the question of 
the compulsory retirement of judges is not to be determined in the 
light of exceptions, however brilliant they may be, and they recom- 
mend that all King’s Bench judges appointed in the fature should 
retire on attaining the age of seventy-two, unless a committee, con- 
sisting of the Lord Chancellor, the Lord Chief Justice, and an ex- 
Lord Chancellor—why not the Master of the Rolls ?—shall request 
them to continue to serve for a further period to be specified. 
Veteran judges have sometimes been known to lag superfluous on 
the Bench, and the Commissioners’ proposal will we believe, be ge- 
nerally recognised as a fitting solution of a rather delicate problem. 
It is accompanied by some fair, if unexpected, proposals as to judi- 
cial pensions. Judges who retire after fifteen years’ service are to 
continue to be entitled to a pension of 3,5002. a year, but for judges 
who retire with a shorter record of service a sliding scale is to be in- 
troduced, For instance, a judge who resigns after five years’ service 
or less, is to receive only 1,500). a year, but for every additional 
year he serves he will be entitled to a further 2001 If he serves for 
ten years—and a judge is to be entitled to retire at the end of this 
period whether or not he is incapacitated—he will be entitled to a 
pension of 2,500}. A cognate proposal made by the Commissioners 
has frequently been advocated in these columns. They propose that 
all retired judges should be eligible, on the request of the Lord 
Chancellor, to serve as supernumerary judges in town or on circuit, 
the service being optional in the case of judges who have served for 
fifteen years, but obligatory in the case of judges who, not having 
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retired because of old age or ill-health, have served for a less period. 
A reserve of judicial force will thus be created which can easily be 
utilised whenever the Courts, owing to the illness of members of 
the Bench or the abnormal duration of important trials, are threat- 
ened with the recurrence of arrears,—Ibid p. 727 


Li 
* 


New Trials in Criminal Cases.—On more than one occasion 
the Judges of the Court of Criminal Appeal have expressed their 
regret that they have no power to order a new trial. The Com- 
missioners, believing that it would ‘tend to limit frivolous appeals 
and prevent miscarriage of justice on purely technical grounds, ’ re- 
commend that the Court should possess this power. We venture, 
for our part, to doubt the expediency of the proposal. The Council 
of Judges, when they proposed the creation of a Court of Criminal 
Appeal in 1892, were strongly against prisoners being re-tried for 
the same offence. ‘To prevent oppression,’ they said, ‘the Council 
think that there ought not to be new trials in criminal cases, and 
that, if the first conviction is quashed, the accused ought not to be 
put in jeopardy again.’ ‘Would not a new trial of a prisoner be 
something in the nature of a mockery? The jury at the second 
trial would know, not only that they were burdened by a prior 
conviction, but that the Court of Criminal Appeal had quashed it 
only on a technical ground. When the Commissioners speak of 
‘ miscarriage of justice on purely technical grounds’ they forget that 
the Criminal Appeal Act expressly empowers the Court to avoid 
any such result. 


The Court may, notwithstanding that they are of opinion that the point 
raised in the appeal might be decided in favour of the appellant, dismiss the 
appeal if they consider that no substantial miscarriage of justice has actually 
occurred. 


In several cases, no doubt, prisoners have escaped the punish- 
ment they deserved because the Court has adopted a narrow inter- 
pretation of the powers which the Act has conferred upon them. 
The principle that an accused person ought not to be put in peril a 
second time for the same offence is, however, so time-honoured and 
beneficial that not even the occasional escape of a notorious offender 
ought; without very grave consideration, to be treated as an excuse 
for departing from it. A readier use of the power they possess 
would enable the judges to ‘ prevent the miscarriage of justice on 
purely technical grounds.’—Jbsd p. 727 


* * 
* 
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The “ Black Cap '.—Attention has been drawn to the fact that 
Mr. Justice Ridley did- not assume the black cap in passing the 
death sentence upon the woman at the Central Criminal Court 
whose condition made it necessary for a jury of matrons to be em- 
panelled. Though the putting on of the black cap is customary, it 
is not obligatory, and Mr. Justice Ridley was well justified on this 
occasion in omitting the grim formality. The black cap owes its 
origin to the Order of the Coif, and, according to Serjeant Pulling, 
the historian of the Order, its existing use is in keeping with its pri- 
mordial purpose. The coif, he explains silk, was originally a close- 
fitting, head-covering made of white lawn or silk. 

The Black cap, or sentence cap, of the Judges and Serjeants 19 the covering 
expressly assigned to veil the coif on the only occasion when the coif was required 
to be hidden. By the ancient privilege of the Serjeant the coif was not to be 
taken off in even the Royal presence. The chief insigne of tho Order, it was to 
be so displayed whan sitting on the Bench or pleading at the Bar, but this rule 
seems always to have been departed from in passing sentence of death. The 
head of the administrator of justice was then covered or veiled as a token of 
sorrow by the black sentence cap. 

If this were the origin of the black cap—and some authorities 
have taken a different view—it long ago ceased to be used merely as 
a token of sorrow. One of the best-known portraits of Coke shows 
him with a black cap upon his head, and in Dugdale’s time the 
judges ‘sat at Paul's with their caps at the Sermon, ’ and wore their 
‘coyfs and cornered caps’ at the reading of the Commissions. Even 
in Coke’s and Dugdale’s day, therefore, the black cap had become 
an ordinary part of judicial costume. That, quite apart from its as- 
sociations with the death setence, it remains. The Lord Chief 
Justice always wears his black cap in receiving the Lord Mayor at 
the Royal Courts of Justice, and all the judges on State occasions, 
such as the re-opening of Parliament, carry their black caps in their 
hands. Here, so far at any rate, as the first ceremony is concern- 
ed, is no occasion for mourning or sorrow.—Ibid p. 727 


t * 
* 


Mr. Justice Batlhache, who presided at a social meeting of the 
Royal Courts of Justice and Legal Temperance Society, held in the 
Old Hall, Lincoln’s Inn, on December 11, said that if anybody 
wanted to be converted to the cause of temperance he would like 
to make him a judge. He had only been a judge for just over a 
year, and he thought he would be within the mark if he said that 
fully one-half of the criminal cases he had tried in his short time 
whether of violence or otherwise, had been due directly or indirect- 
ly to drink. For bis own part he was for many years what was 
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known as a moderate drinker. But there came a time when he 
was faced, as it seemed to him, with the duty of setting an example 
to some people who were in the habit of drinking too much. He 
determined to make a trial of total abstinence. That was seven or 
eight years ago, and he had not since taken alzohol in any shape or 
form. He was quite disposed to say that moderation was in some 
respects a higher virtue than total abstinence. But when they con- 
sidered how people fell into the habit of drinking he thought it be- 
hoved all of them to set an example on this subject.—Ibid p. 789 


* k 
ak 


The Work of the Courts.—At the close of his first sittings the 
Lord Chief Justice was able to make a statement as to the work of 
the King’s Bench courts upon which he is heartily to be congratu- 
lated. So rapidly did the King’s Bench judges get through their 
work that when they rose for the Christmas holidays there was 
scarcely an action ready for trial which remained undisposed of, 
The business of the King’s Bench Division is, indeed, now ina 
better condition than that of the Chancery Division, which has 
lately been held up as a model of dispatch. In the King’s Bench 
courts actions have been tried which were set down within a week 
or two of the close of the sittings, while of the Chancery Division 
little more can be said than that all the cases entered at the begin- 
ning of the term have been disposed of. The state of the Court of 
Appeal, on the other hand, has gone from bad to worse. Only 60 
of the 203 final King’s Bench appeals standing for hearing in 
October have been disposed of, and 6% have since been entered. No 
Workmen’s Compensation appeals were heard during the past sit- 
tings, and the number has increased from 26 to 64; but it is right 
to add that these cases are to be taken immediately on the resump- 
tion of business in January. The Lord Chief Justice, Sir Samuel 
Evans, and Mr. Justice Neville will sit in the Court of Appeal next 
sittings, and the formation of a third Court will, doubtless, result in 
the Appeal list being cleared of its arrears. It may be hoped that 
the other Divisions will not unduly suffer by reason of these ‘ chop- 
ping and changing’ arrangements.—Ibid p. 748 


took 
* 


The Grand Jury.—The Grand Jury the abolition of which is 
recommended by the Law Commission, may be said to have out- 
lived its usefulness, though it must be remembered (says the West- 
minister Gazette) that it had at one time an important position in 
the struggle of the people against the Royal prerogative. Blackstone 
put the case succincily when he said that it afforded a guarantee 


PART VIII] THE MADRAS LAW JOURNAL, 73 


that ‘no man shall be convicted except by the unanimous vote of 
twenty-four of his equals or neighbours, twelve on the grand and 
twelve on the petty jury.’ Also when communications were less 
open the Grand Jury was useful as a means of ascertaining, through 
the Judges on Assize, the feeling of the countries on current topics. 
Latterly some Judges have been apt to use it as a means of airing 
their own opinions on questions of the day. Sir Henry Hawkins took 
a different line. ‘Some Judges’, he wrote, ‘had been used to dis- 
course with the Grand Jury of our foreign relations, turnips, or 
the state of trade ; but I took a more humble theme at Ayldsbury.’ 
His theme was a pungent complaint’of the lodgings assigned to the 
Judges, and he was accustomed to conclude with a ccngratulation 
‘not only on there being very few prisoners, but also on the fact 
that you are not holding an inquest on our bodies.’—Ibid 754 
tt 

Is Drunkenness a suficient ground for reducing Murder to 
Manslaughter—In Rex v. Griffiths, on 17th ult, the Court of 
Criminal Appeal had before it the question whether drunkenness 
is sufficient ground for reducing murder to manslaughter. The 
Court adopted the rule laid down in Rex v. Meade (1909), 1 K, B. 
899, that if the slayer was so drunk as to be incapable of knowing 
that what he was doing was likely to cause serious injury, the killing 
is only manslaughter. This may, therefore, now be taken to be the 
settled modern law on this point.—Law Student's Journal, p. 220 


* + 
” 


The French System—The French system of Jurisprudence 
as compared with ours seems’ somewhat curious. English, and for 
a matter of that American judges invariably support their opinions 
by reference to, and in the light of, previous decisions ; whereas in 
France the judge is expressly forbidden to give a previous opinion 
as a reason for the judgment he is giving. There are therefore in 
France few printed reports, and the French lawyer is not confronted 
with the thousands of decisions and precedents with which the Anglo- 
American lawyer has to deal. The result is that the French Courts 
are free to render their judgments in their own way, only having 
to bear in mind. the general principle of the code applicable to the 
facts of the case, and there is little doubt that in the administration 
of law in France justice is pretty sure to obtain. It may be said 
that we have the advantage of greater certainty, that is to say, the 
client can be advised that as his case is on all fours with some other 
case the result in the present proceedings would be the same. There 
is surely a good deal for and against each system.—lIbid p. 2:20 


~ k 
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Great Seal,—Lord Haldane, asked by a reporter in Montreal if 
he had brought the Great Seal over with him, is said to have replied 
that he under stood a large fish had followed his boat, and he “had 
no doubt that it was the Great Seal."—The Green Bag p. 56. 


+ k 
t 


A queer Wül—One of the briefest and queerest wills on 
record is that of an old Western farmer who, though reputed to be 
rich, died penniless. His will ran: “In the name of God, amen. 
There's only one thing I leave, I leave the earth. My relatives 
have always wanted that. They can have it.”—Hxchange. 


=. * 
* 


A Lawyer— The young fellow who's coming to see you, Elsie, 
must be a lawyer.” 

“ What makes you think that, father?” 

“ Because I notice whenever he comes to court he always pleads 
for astay.”"—Baltimore American. 

ko 
* 
Lawyers’ money—Well, son, now that you've graduated, 
what are you going to be? 

“ I think I'd like to be a lawyer, sir. There's a good deal of 
money passes through a lawyer's hands, isn’t there ?” 

“He never lets it pass through if he knows his business, my. 
son.” —Boston Transcript. 

wut 

Curiosity.—" Among the most amusing incidents I’ve ever seen 
in court,” says a Cleveland lawyer, “was that which occurred 
recently in my town. 

“A big.chap stood at the rail completely swathed in bandages. 
One might say that little of his face was visible, aside from one eye 
that peered through an opening in the bandages. 

“ “You are charged with disorderly conduct,’ said the Court. 

“So I understand,’ said the man at the rail, ‘And I want to be 
hold for trial.’ 

“This was a decidedly unexpected announcement ; and every- 
one in court was correspondingly astonished. 

“| should think,’ said the Court, after a moment’s hesitation 
‘that you would plead guilty now, and pay a fine of five dollars 
ending the matter.’ 

“(I thank your Honor,’ said the man, ‘but I want to be tried. 
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“Why? 

«For this reason,’ explained the mussed-up man. ‘The last 
thing I remember was that I was standing very peaceably on a street 
corner. When I came to, two doctors were busily engaged in sew- 
ing me together. I want to be tried so that I can hear the stories 
of the witnesses. That's about the only way I'll ever find out what 
came off.’ ”— The Green Bag p. 455. 


sut 


Happanings in Court. —“Now, your Honor,” began the shrewd, 
grizzled old attorney, “this has been long and tedious trial, 
but it bscomes very simple when resolved down to its basic 
elements. Let us see what we have here. There is the old 
bachelor, with no known relatives. Then there is the middle- 
aged woman, and the young man, both of whom the old bachelor 
takes a special interest in, whatever it may be. The old 
bachelor ig wealthy, and he dies, leaving to this middle-aged 
woman, the defendant here, his fortune of £200,000, and to the 
young man, the plaintiff here, so much thereof as she herself, the 
defendant, shall elect. Those are the very words of the will. That 
makes it very simple, Now, all the pleadings here, the testimony 
introduced, and the admissions of the defendant herself on the 
witness-stand show that she has chosen and elected out of the 
immense fortune, £190,000, and has given the boy only 410,000. 
That is clear, undisputed, and admitted by the pleadings and by the 
defendant herself. Upon those facts, and upon the will itself, the 
whole case become very simple. You see this will expressly pro- 
vides that this son shall have so much thereof as this lady here shall 
elect. She having elected £190,000. the plaintiff asks for that as 
his just share of the estate. Upon that state of facts, the plaintiff 
rests his whole case.”—Ibid p. 487. 

b 

Not to be Caught.--A justice of the Supreme Court of 
New York has 8 habit, well known to old practitioners before 
him, of asking three questions of counsel arguing at the bar. 
The first question is usually a simple one—the lawyer answers 
carelessly; the second question is a little more difficult—the 
respondent answers with some uncertainty ; the third question 
is bound to be a“ poser” fraught with humiliation. 

On one occasion, when a lawyer who was quite familiar with 
his Honor’s little habit was presenting a most important case, he 
replied in answer to the first question :— 

“I don't know.” 
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“ Don't know?” said his Honor. “ Why don’t you know?” 


“ Because, your Honor,” said the wily attorney, “ I haven’t 
heard the other two questions!""—Jbid p. 466. 


+ k 
* 


Entertaining Jokes Willie.—" Paw, what is a jury?” 

Paw.— A body of men organized to find out who has the best 
lawyer, my son.”—Cincinnati Inquirer. 

IA 

“ Rastus, whet’s a alibi?” 

“Dat’s provin? dat yoh was at a prayer-meetin’ whar yoh 
wasn’t in order to show dat yoh wasn’t at de crap game whar yoh 
was.” —Life. 

_* 

A Plowden joke! He was taking coffee in his club ona certain 
evening when a fellow member remarked that hot coffee was not a 
good summer drink. “You should take cooling drinks,” he ad- 
vised. “Have you tried ginand ginger beer?” “No, but I’ve 
tried a number of men who have,” he replied.—_Law Notes p. 3. 


t r 
* 


Laudatory of a lawyer.—Mr. Leslie Scott was hasty in his 
assertion that no passage can be found in English literature lauda- 
tory of a lawyer. As many pointed out, Crabbe and Borrow both 
praise lawyers. Moreover, is not Dickens’ Mr. Perker in reality 
laudatory? Mr. Perker is what the ladies call “adear old thing.” 
Then, as the Globe points out, what about the great Dr. Johnson? 
“Lawyers,” said Dr. Johnson, “know life practically. A bookish 
man should always have them to converse with. They have what 
he wants.” His own associations with the legal profession were 
certainly not wanting in intimacy, for Boswell was a member of the 
Bar, and Hawkins, his other biographer, who was also one of his 
executors, was an attorney, He thought, indeed, so highly of the 
profession that he wished he had joined it. Sir, he said to Boswell, 
“it would have been better had I been of a profession. I ought to 
have been a lawyer.” “Ido not think, sir,” Boswell remarked, 
« that it would have been better. for we should not have had the 
English Dictionary.” “ But you would have had reports,” replied 
the Doctor. At one time, indeed, Johnson did seriously think 
of studying the law.—Ibid b. 6. 


* e 
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It is wonderful that any praise can be found of lawyers. The 
public never come to us until they are in a mess, and, win or lose, 
we are bound to lighten their pockets somewhat. The public never 
loves anyone who lightens its pockets unless in return it gets 
pleasure. However, we tough-skinned old lawyers can live without 
the approval of the public.—Jbid p. 5. 

A 

Woman Judge.—Miss Sorensen, who has been appointed a dis- 
trict judge for Hammerfest, in Northern Norway, is probably tbe 
first woman judge officially elected to that position in the world 
Miss Sorensen has practised for years asa lawyer at Christiania, 
‘and was fora considerable period leader of one of the greatest 
feminist organisations in Norway.—lIbid p. 5. 


* + 
* 


Interruption of a lawyer by the Judge.—On one occasion Mr. 
Strachan, the great Scotch lawyer, happened to be addressing a jury 
before Lord Fraser. Mr. Strachan was standing close to the 
Bench and was losing himself in the excitement of his case and 
thumping volumes of Rettie on the table beside him. Lord Fraser 
thereupon said: “Mr. Strachan, excuse me for interrupting you in 
your address. It is not altogether that I am frightened for any 
personal injury, but I wish you to kindly remember that these 
volumes are the lawful property of the Faculty of Advocates.” Mr. 
Strachan once rebuked a judge for interrupting. After interposing 
on several occasions, this judge said: Look here, sir, your argu- 
ments are just.going in at,one ear and out at the other.” “ Well, my 
Lord, what is there to prevent it?” quetied counsel.—Ibid p. 5. 

*,* 

A New Culprit.—A wide variety of persons and things have 
been blamed for “ the law’s delay.” Lawyers, judges, the courts, 
technicalities all have drawn their share of the blame. A new cul- 
prit has now been located. Mr. Levy Mayer, a Chicago attorney, is 
the discoverer. In a recent address he said: 


“From one end of the country to the other the courts are bur- 
dened and overburdened with the labor of trying to find out the 
meaning of the law-giver. And you complain of the increase in 
courts and their functions, of the increase in the number of the 
members of the bar, and doubtless complain of the increase in the 
expense necessarily incurred in running your well fitted and well 
constructed law departments,” —Law Student’s Helper p. 4. 


4+ 
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Last Ditch Fight—An old gentleman, now deceased, never 
seemed to be satisfied unless he had several cases pending in court. 
He left surviving a son who seems to have followed in his footsteps 


and has continued to keep up his father’s record of proceedings in 
court. 


Several of the attorneys were talking about his court troubles 
one day; when one of them told the following about the old 
gent: 

The old gent had just won a case in the justice court, when the 
loser, in a very combative frame of mind, exclaimed: “ PlU law you 
to the circuit court.” 

Old Gent—" Pl] be thar.” 


Loser—“ And I'll law you to the Supreme Court !” 
“ TII be thar.” 
“PJI law you to ’ell.” 
“My attorney’ll be thar."— The Docket. 
* +- 
+ 


Non Compos Mentis.—A commission in lunacy had called a 
woman to the witness stand. 


“ And now,” said the commission’s counsel to her, “ what is 
your ground for claiming that the accused is insane ?” 


The woman gulped, wiped her eyes, and answered : 


“Well, gentlemen, he took me to the theatre twice in one week. 
Each time we went ina taxicab, we had supper each time after 
the performance; aad each time he bought me chocolates and 
flowers. He did’nt go out to see a man between the acts, 
either.” 

“ But, madam,” said a commissioner, “ surely these actions do 
not prove insanity on the accused’s part.” 


“But you forget, sir,” said the lady, with a sad smile, “ you 
forget that the accused is my husband.”—San Francisco Argonaut. 
+,* 

Questions of Legal Ethics.—An attorney, in the course of repre- 
senting a client in certain specific matters, is informed by the client 
that certain real estate is held by a third person for him (the client) 
in the third person’s name, the 'property having been transferred 
by the client to the name of the third person for the 
purpose of avoiding a judgment, that deed being placed on 
record, the client, however, having taken back a deed 
from the third person to himself, this deed ~remaining 
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off record and in the client’s possession.» The information is given 
to the attorney in the course of a general discussion, and entirely 
disconnected from any matter in which coansel’s service or advice 
had been given. 


The client afterwards fails to pay the attorney for the services 
rendered. Suit follows and judgment is recovered by the attorney. 
Execution is issued and returned unsatisfied. It appears then that 
the collection of the judgment, and therefore compensation to the 
attorney for his services, will be impossible unless he is permitted to 
proceed after the real estate in question and permitted to show that 
the same really belongs to the debtor client. 


1. Would it be improper for the attorney, in enforcing his 
claim for compensation against his client by legal process, to 
attempt to reach his client’s interest in the real property, thus 
necessarily disclosing in the proceedings, and utilizing for his own 
benefit, his client’s statement to him, collection otherwise being 
impossible ? 


2. In legal proceedings for the enforcement of tha claim, can 
the attorney properly call upon another attorney, who prepared and 
took the acknowledgments to the deeds of conveyance anA reconvey- 
ance, to testify respecting the transaction ? 


The answer of the Committee of the New York County 
Lawyer’s Association is: 


In the opinion of the Oommittee, to preserve inviolate his 
client’s confidence is a fundamental ethical rule of our profession, 
binding upon every lawyer. This rule is now embodied in our New 
York Code of Civil Procedure, Section 835, and has been rigidly 
applied, but with certain apparent exceptions. With such possible 
exceptions in mind, the majority of the Committee is still of 
opinion that the attotney should not, in the case submitted, utilise 
for his own benefit the confidential statements of his client; and 
it would therefore answer Query No. 1 in the affirmative, and 
Query No. 2 wh the negative.—The Law Student's Helper p. 20. 


+t * 
* 


The Lumps Identity.—The whizzing motor car struck a stump, 
and one of the occupants of the back seat, a lady possessed of 
considerable embonpoint, executed a neat but not gaudy parabola 
in the atmosphere and alighted by the rvadside like a polypu 
falling from a short tower. 


5 
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“I don’t believe I have broken any bones,” she stated, in reply 


to the inquiry of the omni-present by stander, * but there is a lump 
on this bank that” — 


“Lump—nothio!” snarled a smothered voice “Im the 


constable that’s goin’ to arrest yougosh-dinged joy riders, if I 
live !"—Judge Ibid p. 27. 


CONTEMPORARY LEGAL LITERATURE. 


Inthe Law Quarterly Review for January, Mr. Arthur Cohen 
considers the effect of the Marine Insurance Act, 1908 on the law 
on that topic. Mr. Arthur Underhill gives a brief discription of Lord 
Haldane’s Real Property and Conveyancing Bills. The object of 
these seems to be to simplify conveyancing and land tenure. One 
of the proposals is to abolish all kinds of tenures and substitute 
instead one uniform freehold tenure. If the Bill becomes law, the 
copyhold tenure, the tenures of Gavelkind and Borough English and 
perpetually renewable Caseholds will all disappear. Mr. J.C. Ledlie 
contrasts the German system of legal education with the English 
and makes a suggestion that the German method of insisting upon 
the student having a comprehensive survey of the whole field of 
law preparatory to more detailed study of particular department 
might be adopted. Mr. J.C. Fox seems to question the view taken by 
the House of Lords in Scott v. Scott that disobedience of the order of 
the Court prohibiting publication of evidence taken in camernis not 
criminal contempt. The difference between criminal contempt and the 
other kind of contempt called contempt in procedure lies in that 
puoishment in the latter 1s mainly for enforcing private rights. Mr. 
Charles L Wells tells us why it was that there was great opposition 
in the beginning to trial by jury in Criminal cases, The reasons were 
manifold. ln the first place, the people that charged the man were 
also the jury that had to try him. Secondly, in the beginning at least, 
the jury decided on their own information and as the accused were 
not allowed counsel, there was no means of persuading them or 
even exposing them. Again, the accused by the other modes of 
trial permitted by law e. g., Wager of battle, oath wc., had better 
chances of g :tting off than by trial by jury. Accused could not tried 
by jury without his consent One of the approved methods of get- 
ting the consent was by weighing the accused down with iron. 
This practice was legal till 1772 when if was abolished and an 
accused who refused to plead was taken to plead nob guilty. 

To this day in Japan foreigners cannot acquire absolute rights 
1 land. In practice, this does not work hardship as they can acquire 
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all interests short of it and also there is no objection to corporations 
registered in Japan acquiring land though composed of aliens. It 
is proposed to bring out a law giviog rights to acyuive land except 
in, certain cascs to all foreiginers whose state allows the Japanese 
similar privileges in their own donimons. The paper of Mr. Leslie 
Scott on “ the effect of War on contract” read before the conference 
of the International Law Association at Madrid 1s reprinted here. 
First he considers its etfect as between the subjects of belligerent 
states. The effect of war on the power of citizens ot belligerent 
states to trude with one another depends on the municipal law of 
their respeclive states. In some the municipal law prohibits by 
special order all trading with citizens of the enemy ‘state. In these 
states, such trading is legal unless specially prohibited. It is other- 
wise in Great Britain where the law prohibits trade with alien 
enemy, for the matter of that all contracts with the enemy. Con- 
tracts made in furtherance of illegal trading even though not made 
directly between the citizens of two belligerent states are illegal 
and void. Contracts with alien enemies entered into by subjects 
of an allied state also are void. Of course this rule does not apply 
to prisoners of war. Contracts before the war are as a rule only 
suspended unless they inure to the aid of the enemy or are from 
their character incapable of suspension (e. g. partnership). The 
writer next considers the effect of war on contracts between neu- 
trals and the belligerent. It 1s one of the recognised fundamental 
rules that neutral subjects must remain neutral, They are at per- 
fect liberty to carry on trade with the subjects of either belligerent 
except in so far as such trade is directly calculated to prejudice or 
obstruct the operation of war by one power or promote those of the 
other. A neutral flag covers enemy goods except contraband. Neutral 
goods are immune even under enemy's tlag provided the goods are 
not contraband. The various ways in which a belligerent may inter- 
fere with neutral trade are (i) by exercwing the right of blockade 
(ii) by capturing “contraband” articles (ili) by condemning “neutral”. 
ships that are pronounced by their acts to have turned “uuneutral” 
Certain things are “absolute” contraband that is things of a warlike 
character in course of transit to the enemy. Conditional contraband 
are things capable of either use and are subject to be confiscated only 
if destined for warlike use, When a ship becomes unneutral is a ques- 
tion of fact. The arbitrary rule that a ship more than half of whose 
cargo is contraband becomes unneutral first adopted by Russia, has 
recently been approved in the Declaration of London. Other [acts 
also may show that the ship 1s unneutral c. g., carrying despatches 
etc. Now suppose a shipowner is unaware at the time the ship is 
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chartered that it is going to be put to unneutral uses, Is he 
entitled if he comes to know of it before the ship starts to put an 
end to the contract or if the ship is condemned, ishe entitled to 
compensation ¢ Take again the case of a policy of insurance. There 
is no implied warranty of neutrality in a policy either of ship or of 
goods. Has he no legal grievance if at the time of shipping the 
capture wasa moral certainty. In the case of crews, they are 
entitled to treat the contract of service as at an end when the ship 
is used to unneutral purpose. Possibly the same rule would apply 
as between a shipowner and charterer. “Remoteness of terms or 
powers” is another article of importance but being concerned with 
technical rules of English Real property Law is of interest only to 
English Lawyers. 


“The End of Law as developed in legal Rules and Doctrines” 
is the subject of a highly interesting article by Mr. Roscoe Pound in 
the Harvard Law Review for January. It isan attempt.to analyse 
the reasons for the divergence between what is “ Justice” in law and 
what ib conceived as just in social sciences. He takes up the history 
of law in five periods. First he considers archaic law. In this law, 
“Justice” meant only a desire to keep the peace. Whatever served 
to avert private vengeance and private war was an instrument of 
justice. At first it attempted nothing more than to furnish the in- 
jured person a substitute for revenge. Where modern law thinks 
of compensation for an injury, archaic law thought of composition 
for the desire to be avenged. Where modern law seeks a rational 
mode of trial, Archaic law that which would yield a certain, unambig- 
uous iesult, without opportunity for controversy and consequent 
disturbance of peace. The scope of the Law was very 
limited. Among the powers that made for order, it was the last 
in importance. Gods and society had very much more power. Law 
was mostly made up of regulations for self-help and its rules were 
in the highest degree formal. The legal unit was not so much 
the individual as groups of hindred. In the next period law 
is recognised, as the predominent regulative agency of society. 
As a consequence, law becomes developed, but at the same time, for 
fear of arbitrary exercise of power by courts, law is sought to be 
made definite leading in time, to rigidity and immobility. 
Courts are not allowed to go behind the form. Formalism wasa 
feature of the archaic law and naturally survived in later time 
where ıb was considered a safeguard against arbitrary action. Ex- 
treme individualism is another characteristic of this period. It is not 
an indication of the views of the period as to the desirability of self 
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reliance but a s al of the primitive formalism. The end of law 
as understood in this period is security and its contributions to the 
general development of law are the ideas of certainty and unifor- 

mity and of rules and forms as a means thereto. The next stage is 
the stage of equity or natural law which tried to reconcile law 

with ethics. It threw oft restrictions on legal capacity of indivi- 
duals. It looked to the substance behind the form. It insisted 

upon good faith. The doctrine that one person should not be 
unjustly enriched at the expense of another is another contribution 
of this period to legal development. In attempting to reconcile law 
with ethics, on the one side equity attempted too much and on the’ 
other,it gave too much discretion to judges which naturally made law 
uncertain. This uncertainty led to a reaction and the rules of equity 
became crystallised into settled rules leaving no room for further 

development. The next stage is called by the writer’ “maturity 

of law” which aims at equality of opportunities to all men and 
security of acquisitions. Its contribution to the science of adminis- 

tering justice is the thorough working out of the idea of individual 
rights. Towards the end of the nineteenth century, a new tendency 

manifested itself which marks the last stage in the development of 
law so far, that is to say the tendency to socialise law. Limitations 

have been imposed upon the use of property so as to prevent their 
antisocial use ; some limitations have been imposed on freedom o 

contract especially as between master and servant. Statutory 
limitations have been placed upon men’s power of disposition of 
property. In several States, the wife is required to join in convey- 
ing homestead property and in the assignment of wages. Properties 
have been exempted from attachment limiting the power of 
the creditor to realise his debt. What was long considered as res- 
nulliis or res communes is more and more being recognised as 
tes publicae e. g., running water. The natural rights of parents 
have given way to the interests of the child. 


The “ still, sad music of humanity” is the somewhat fanciful 
heading of an article in the American Law Review for November— 
December which discusses the justificatiou for the presumption of 
innocence in law. In America there are two schools of thought, one 
represented by Greenleaf and the Supreme Court of the United states 
and the other by several state courts, Professor Thayer and others. 
The one says that there is not only the rule that guilt should be esta- 
blished beyond reasonable doubt but also that there isa presump- 
tion of innocence while the other maintains that the presumption 
is only a restatement of the principle that guilt should be established 
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beyond reasonable doubt. Onan examination of the authorities 


it looks as if this presumption is one of recent growth; that as in 
the Roman, Mosaic and other ancient systems, the English rule also 
after centuries of growth was for long only the negative one vig., that 
no man should be convicted without proof beyond reasonable doubt. 
Far from presuming innocence, English law commenced with a pre- 
sumption of guilt until thanks to the jury system and the unanimity 
of opinion among the jury before conviction that was insisted upon 
the presumption against guilt arose. It was of immense service 
in times when the subject had greatly to fear from the oppres- 
sion of the rulers. Now that the state of things is bappily 
altered, the writer ventures the opinion that reference presump- 
tion of innocence may be omitted from charges to jury and they 
may be aimply told that the guilt of the accused must be established 
beyond reasonable doubt. Habeas Corpus in the Federal Courts as 
a relief against state action is another article of interest. The writ 
is issued in all cases where a person is detained in custody for an 
act or mission which is justified by the law of the United States or 
of his own domicile or where the restraint inteiferes with some 
federal proceeding or denies the right conferred by some order of the 
federal court. Where the action is unjustifiable in one aspect but 
justifiable in another or where the question is one merely of procs- 
dure,the court does not issue the writ. In the Green Bag for October 
Judge William Cook of America tries to analyse the complaints the 
public bave against the Bench and the Bar. They are according to the 
learned Judge: that the Judges, in a less degree lawyers lack human 
sympathy, that is to say the substance of human interests is subor- 
dinated by them to the abstractions they make of principles of law, 
that they are generally in opposition to progress and improvement 
that they blindly and irrationally worship at the shrine of precedent, 
that they deal in technicalities and exalt hidden meanings and that 
prolixity is their most besetting sin. For reproach the American 
Criminal Procedure with its eccentricities is in a class by itself. He 
is glad that the baser charge of infidelity to trust is never made 
against it. 


Mr. Frederick Fish thinks that the American Patent Law is 
superior to that io other systems as it gives the patentee 
absolute control over the invention for a definite term 
having no payments to make and no fear of competitors while the 
other systems leave him little room for effort dumng the period of 
the patent. Under the present industrial conditions, he says that | 
patent system is absolutely necessary and that even more protection | 
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may have to be afforded in the future to inventors. In the Novem- 
ber number ofthe same Journal, Professor Sherman puts forward 
“one: code for all the United States” as the only remedy to cure 
American law of its confusion and uncertainty. He instances the 
Indian codes as affording a complete answer to those who say that 
Anglo-American law is essentially non-codifiable “The general 
estimate” says Professor Roy Temple House in the December 
number “which a reader of Goethe might syathesise from his frequent 
allusions to the law is by no means complimentary to that august 
profession.” In Faust for instance Mephistophes is made to say 
All rights and laws are still transmitted 
Like an eternal sickness of the race 
From generation to generation fitted 


And shifted round from place to place. 
Reason becomes a sham ; Beneficence a worry ” 


In the Netherlands drama “ Egmont” we are told that “the ras-’ 
cal always bas the advantage. As prisoner, he pulls the wool over 
the judge’s eyes, as judge he takes delight in proving the innocent 
guilty.” In the less well-known play “The Excited ones” occurs 
this curious estimate of the professions “ I tell you child, a surgeon 
is the most worthy of reverence of any man on the whole face of the 
earth. The theologian frees you from sins which he has invented 
himself. The jurist wins your case and beggars your opponent, 
who has as good a right to win as you have; &c. &c.’’ In one of 
his tragedies, we meet a Doctor Juris of the university of Bologna, 
whose countrymen fail to treat him with adequate respect as they 
suffer from the strange delusion that good sense'is quite as valuable an 
asset as ahead full of Justinian. Similarly a shrewd old gentleman 
marries his daughter to his adversary ina law suit on the theory that 
this is the only way of preventing the amount involved from becom- 
ing the property of lawyers. But for all his sarcasm, Goethe was a 
lawyer to the end of his life and a good one too. 


BOOK REVIEWS. 


Indian Evidence Act by Tarapada Banerjea revised by S. C. 
Mukerji M.A., B.L. (1913). Published by the Calcutta Weekly Notes 
Office. A fairly exhaustive commentary with extracts from judg- 
ments and text books to elucidate the principles of the sections of 
the Act, for its price, the book seems to be very good and we com- 
mend it to the profession. 
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| The Indian Contract Act: by Mahendra Nath Roy, B. L.: 

Published by M. C. Sarkar Bahadur and Sons. It is a good idea 
“of M. C. Sarkar and Sons to utilise the experience and learning of 
‘retired judicial officers for the production of useful text books and 
the present is one of that sort. To those that cannot go in for the 
‘more expensive commentaries on the subject, this cheaply priced 
volume will supply areal need. The author professes to have 
introduced all the decisions from the commencement of the Act up 
to date; though one may be tempted to challenge the accuracy of 
thé statement it may be taken to, be fairly accurate so far as the 
Indian Law Reports, the Calcutta Law Journal and the Calcutta 
Weekly Notes are concerned and the other journals too have not 
been neglected. The notes seem to be well arranged and good. 
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INAMS IN THE MADRAS PRESIDENCY* 


For the purposes of this paper, an inam may be defined ‘as 
a grant of land by a former ruler ora Zamindar prior to the 
Permanent Settlement. An apparent exception to this definition 
will be dealt with at the end of this paper. 


Such grants, when made by Zemindars were unauthorized 
and the State was not bound to recognise them. When the British 
Government, in the exercise of the immemorial and common law 
prerogative of the Crown in India to assess land or to exact from 
arable land its share of the produce (see Boddupathi Jaganaudhan 
v. Secretary of State for India 1, Madathapadu Ramayya v. Secretary 
of State for India 9) proceeded to settle the Zamindaries perma- 
nently in 1802, the question arose as to how these inams were to be 
dealt with. 


From this point of view Inams may be divided into four 
classes. There were (1) Inams granted for public purposes e.g., to 
village servants in proprietary estates for performing services in 
which the public are interested, (2) Private or personal inams 
granted absolutely to the grantees, (3) Inams granted for reli- 
gious, or charitable purposes, 


(4) Inams granted for rendering personal or private 
services to the Zamindars- We shall take these in order. 

(1) Hereditary village service Inams.—These were ex- 
cluded from the assets of the Zamindari and the Zamindar had 
no concern with their revenue which was treated as the emolu- 
ments of the particular office to which each inam was attached. 
In other words, they were annexed to the State. 

(a) The office of Karnam.—This was regulated by s. 11 of 
Reg XXV of 1802 and Reg XXIX of 1802. Suits respecting the 
right to this office and the right to the inams attached to the 
office were (prior to 1894) cognisable by Civil Courts. 


=: Boing the substance of a lecture delivered to the Apprentices Association by 
Mr. V. Rameeam B.A., B.L., High Court Valol 
1. (1902) I. L, R. 27 M. 16, 2. (1013)I L. BR, 27M. 886. 
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(6) Other village offices in the Police and Revenue Depart- 
ments were dealt with by Reg. VI of 1831 and the claims to 
these offices were adjudicated upon by Revenue Courts. Claims 
to such offices were not affected by the general law of limitation 
(Vide Prichunayyan v. Vilakkudayan Asari 1, Palamalat Padayachi v. 
Shunmuga Asam 2). 


The above regulations have been replaced by Madras Act II 
of 1894 so far as the offices of village Karnam, village Munsif and 
village Headman are concerned and in respect of all other village 
offices, Reg. VI of 1831is repealed by Madras Act III of'1895. 
After the Full Bench decision reported in Kandappa Achari v. 
Vengama Nardu 8, there is no village office in proprietary estates 
(other than those governed by Madras Act II of 1894) which is 
not governed by Madras Act III of 1895. The last mentioned 
case settled the conflict between Veerabudran Achary v. Suppan 
Asary 4; Chinnayya Achary T. v. Moomappa Mudalid on the one 


hand and Mutyala Banayy v. Kosu Murramalla® on the other. 


See also Audirajzu Veerayya v. Audiraju Sangayya 7. Under S. 17 
of Act II of 1894, such of the village service inams as were 
not enfranchised in 1862, have been resumed and enfranchised 
and have ceased to be attached to ‘village offices as their 
emoluments. 


(2) Personal Inams.—These were excluded from the 
Permanent Settlement. They were either lakhiraj t.e., held free 
of any payment or subject to the payment of a small quit-rent— 
also called Kattubadi, jodi or poruppu. 


Where the grant was subject not to a light quit-rent but to a 
heavy payment, it is clear that the amount paid was rent and the 
grant can scarcely be called an inam. It would be a permarient 
lease. Hence all lands held rent-free or subject to a light quit- 
rent were excluded from the assets of the Zamindari (S. 4 of 
Reg. ‘XXV of 1802). The matter of recognition of these grants 
remained for a long time in abeyance. In 1859, the Inam Com- 
mission was constituted. Such of the inams as were found to be 
bona fide grants were enfranchised and a quit-rent imposed 
on them. The amount of quit-rent varied according to the 








e 1. (1897) I. L. R. 21 M. 184. 2. (1899 I. L. R. 17 M 302 F. B. 
8. (1913) 24 M. L. J. 42. 4, (1909) L L. R. 38 M 489. 
6. (1909) M.L.T. 284. 6. (1910) M. W. N. 7. 


7. (1910) I, L. R. 34 M. 177, 


Z” 
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history of the Inam and was regulated by the rules of the Inam 
Commission. The work of the commission was legalised by 
Madras Act IV of 1862, and IV of 1866 and Act VIII of 1869 was 
passed to remove misconceptions as to the effect of enfranchise- 
ment and the issue of title-deeds by the Inam commission. 


What exactly was the effect of an enfranchisement, how far 
it affected prior rights in the land was a matter which long agit- 
ated courts but is now finally decided by Pingala Lakshmupathe 
v. Bommireddipall: Chalamayya 1. For sometime, a distinction 
was sought to be drawn between Service Inams and other 
personal inams. That distinction toois no longer recognised. 
The important question whether the holder of a service inam 
holds it, after enfranchisement, as joint-family property or as self 
acquired property was argued in more than one case before the 
Madras High Court but no opinion has been expressed on it. The 
observations on this matter in Gunnayyan v. Kamatcht 2 can 
scarcely be said to settle the question. 

Where the Inam was granted subject to the payment of a 
Kattubadi to the zamindar, the inamdar had to make two 
payments, as the result of the enfranchisement proceedings—oviz 
(1) Kattubadito the Zamindar and(2) Quit-rent to the Government. 
It is clear that in such a case, the Government gets two 
payments from the inam—vis., (1) the quit-rent from the inam- 
dar (2) that portion ot the peishcush which is referable to the 
Kattubadi obtained by the Zamindar from the inam, which Kattu- 
badi was included in his assets at the time of the Permanent 
Settlement. The Zamindar got the Kattubadi from the inamdar 
and paid peishcush to the Government. 

The nature of Kattubadi has been discussed in various 
cases. It follows from what has been said above that, strictly, 
there is no tenure as between the Zamindar and inamdar: In an 
enfranchised inam, the Zemindar has no reversion. There is no rela- 
tionship of landlord and tenant. Lakshminarayana Pantulu v. 
Venkatarayan 3; Nallayappa Pillar v. Ambalavana 4. The burden 
of paying the Kattubadi follows the inam but it is not a charge 
on the land and more than three years’ arrears cannot be 
recovered Vizianagaram Maharaja v. Sttaramarazu 5, Ratha Muda- 
har v. Thiruvenkatachariar 8. By special legislation, however, for 


T. (1906) I. L. R. 80 M. 484. 2, (1902) I. L, R. 26 M. 389. 
8.- (1897) I. L. R. 21 M 116 F. B. 4. 1908 LL.R, 27 M, 465. 
b. (1895) I. L. R. 17M. 100, 6. (1899) I. L. R. 22 M. 951. 
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certain purposes, it may partake of the charactér of rent, E.g, far 
the purposes of Ss, 38 and 39 of the Rent Recovery. Act’ 
(Muthusama Pillar v. Arwnachella Chettiar 1 and cf, the repealed 
clause (c) of S. 3 (ii) of the Madras Estates Land Act.) As. to 
the amount recoverable as jodi, see Sobhanadri AppaRaw v. 
Gopalakrishnamma 3, 

Where the inam is not subject to Kattubadi, but is Sarva 
dumbala, the payment is all to the Government and none to the 
zamindar. 

(3). Ifthe inam was granted for religious purposes (as 
endowment of temples or mosques) or for charitable purposes 
(as endowment of choultries) the inam would be allowed 
to be held free of quit-rent so long as the purpose of the, grant 
is fulfilled. When the purpose fails, the Government steps in 
and assesses the inam fully. 

In the case of temple inams, an important distinction may 
be mentioned. The inam may simply be the property of the 
temple,in which case, the deity or the idol may be regarded as the 

.inamdar or it may be the property ofa temple servant held sub- 
ject to rendering service to the temple as an archaka or a 
dancing girl. In the former case, the grantee is the idol repre- 
sented by the trustee, in the latter case, the grantee is the temple 
servant ; in the former case the grant is not subject to séryice, 
the inam being merely the property of the idol; in the latter case 
the inam is held by the inamdar subject to rendering service to the 
temple. In either case no quit-rent is imposed so long as the pur- 
pose of the grant is fulfilled. 

In practice, it often happens that the archaka of a temple 
is or was also the trustee and it is a question of some nicety to 
determine whether a land in the enjoyment of the archaka is the 
temple land, managed by the archaka as trustee, or archaka 
service-land held by the archaka subject to rendering archaka 
service to thetemple. In the former case, ifa person different 
from the archaka is appointed trustee, he is entitled to dispos- 
‘sess the archaka and hold the land for the temple, making 
Separate arrangements for remunerating the services of the 
archaka, In the latter case, the archaka is entitled to hold the 
land so long as he is the archaka, A prima facie test is whether 
the inam title deed mentions the archaka or the idol as the 
grantée. 

1. (1905) I. L. R. 29 M. 79. 2, (1891) I. L. R, 16 M. 89. 
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(4) Where the inam was granted for private service to be 
rendered tothe Zamindar, the presumption is that it was 
included in the assets of the Zamindari. Even when the services 
are dispensed with or fall into disuse, the Government have no 
right of assessing it (Vide the observations of Sir Barnes Peacock 
in Raja Nilmony Singh Deo v. The Government and others! appro- 
ved by the P. C. in Raja Nilmony Singh v. Bakranath 2) Whether 
the Zamindar can resume service inams depends on other 
considerations (see Venkata Narasimha Appa Rau v. Sobhanadrs 8 
but the Government cannot certainly resume the inam Raya 

enkataramayya v. Appalarazw 4 followed in Parthasarathi Apparao v. 
Secretary of State b. Where the inam was an absolute grant to the 
Inamdar? subject to service and the service falls into disuse, the 
Zaminadar has only the satisfaction of having made a generous 
grant and has no right to resume the'grant. Most of the Mokhas- 
as in the Nuzvid Zamindari are of this nature. This was settled 
by a report of Mr. Taylor in 1862 and G. O. accepting his report 
See Raja Venkatanarasimha Appa Rao v. Raga Rangayya 8. 


If, at this distance of time, a question arises whether a 
Mokhasa village or other inam grant was held on condition of 
public service or private service, in all cases where the services 
have fallen into disuse, the question is difficult to determine. Still 
the question has to be decided. If the services were public the 
State is at liberty to deal with it anyway it chooses i. e. either 
leave it in statu quo or put an end to the service once for all and 
resume the land 4. e. assess it to revenue. If the service was 
private, the State has nothing to do with it. Such revenue 
as the State is entitled to get from this land in virtue of the 
Common law prerogative, was fixed long ago in 1802 and year after 
year it continues to get it‘as part of the peishcush imposed on 
the Zamindari. The question whether the service is public or pri- 
vate and the question whetber the land was excluded from the 
assets of the Zamindari or included are mutually convertible 
questions. Each furnishes a test for deciding the other and 
whatever can be answered first presumably furnishes a key to 
‘unlock the mystery of the: second. Ifthe Government which 
is in possession of the accounts of 1802 showing the estimated 





1. (1866) 6 W. R. 121 O. R. 2. (1888) I. L. B. OI. A. 109. 
s: 8. (1905) I.L R. 2M. 52 4. (1910) 20 M. L. J. 728. 
5. (1918) 21 L C. 871 6. (1906) I. L. R. 2 M. 487. 
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income of the zamindaries produces them, it is possible to 
answer the 2nd question but where the accounts are not available 
the first question -has to be tackled as best as one can. In such 
a case, the burden of proof lies on the Government to show that 
the income of the land was excluded from the assets of the 
zamindari. 

Where a Zamindar grants an inam subject to service or 
kattubadi or both out of the Zamindari, the land continues a part 
of the Zamindari so far as the Government is concerned (see S. 
8 of Reg. 25 of 1802). Until it is subdivided, the Government if 
entitled to attach it for arrears ‘of peishkush on the Zamindari. 
In common parlance such grants are called subsequent or Darmila 
Inams. It is clear they are no inams at all. They stand on the 
same footing as the Mokhasas dealt with in (4) supra both being 
part of the Zamindari for all practical purposes. Where such 
grant or Mokhasa is a whole village, it will fall under clausé 
(e) of S. 3 (2) of the Estates Land Act and under clause (e) of 
S.4 of Madras Act II of 1894. But if it is not a whole 
village it will be a portion of an estate as defined in clause (a) of 
the same section mentioned above and the owner of such land 
will be a landholder within the meaning of S 3 (5) of the Estates 
Land Act (see 17 I. C. 120). If the Mokhasa village or subsequent 
inam is subdivided, it will fall under clause (b) of the section 
mentioned above. 

It has been held that where a subsequent inam is granted 
subject to kattubadi, the Zamindar is not entitled to have it sub- 
divided with the barden of the proportionate part of the peish- 
cush for it is an implied term of the grant that the grantee shall 
not be liable to any burden other than the kattubadi imposed 
(See Miller and Munro JJ in A.S. 141 of 1905, 20 M. L. J. 
N. R. C. 32). 





NOTES OF INDIAN CASES. | 

Lala Soni Ram v. Kanhaiya Lal.—I.L.R. 35 A 227 P.C. 

25 M.L.J. 131. The decision of their Lordships in this case requirés 
to be carefully studied as it is easy to make.mistakes asto the 
points decided and take it to lay down considerably more than it 
actually does. The principal point was as to the effect of a limited 
owner's acknowledgment, whether the acknowledgment by the 
widow (and the daughter) of the mortgagee in the circumstances 
of the case saved the mortgagor’s suit from the bar of limitation. 
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The acknowledgment was contained in a deed of sale of the 
property in question which was found to be not binding on the 
reversioners. Upon these facts, their Lordships held that the 
acknowledgment did not bind the reversioner. Their Lordships’ 
judgment proceeds on the ground that neitherthe widow nor 
the daughter was a person from whom the reversioners derived 
the liability to be redeemed, the original mortgagee being the 
male owner: Whether in a proper case, acknowledgment by the 
limited owner may not save the bar ‘of limitation as one “ by an 
agent authorised in that behalf ” or whether there may not be 
cases where’ it may properly be said that the reversioner derives 
liability from the widow their Lordships did not and had not 
to consider. If the acknowledgment was for the benefit of the 
estate, so far as one can judge ‘from what their Lordships say 
at the top of page 235 their inclination seems to be to hold 
that it would bind. The Madras High Court as well as the other 
courts have construed the words “agent authorised in that behalf” 
in S. 19 so asto include managers of: Hindu families, guardians, 
and others in charge of a -person’s estate. This view has had 
legislative sanction in 5.21 of the new Act. To extend the words 
so as to cover the widow’s case also, would require no more 
violent strain on the language used. This would seem to be 
specially necessary ‘in the case: of husband’s debts’ where’ the 
widow has larger powers than even the managing member. On 
the facts of the principal case, their Lordships having held that 
acknowledgment did not confer title, it was not possible to hold 
that the reversioner derived liability from the widow. But 
if we take cases in which the widow herself makes an 
investment of the husband’s money or incurs liability’on be- 
half of the husband’s estate, there is no reason why the 
reversioner should not be bound’ as a person deriving liability 
from the widow. It is possible perhaps to distinguish the case 
of debts as one of subrogation to the widow’s right of resort to 
the husband’s estate which might be taken to continue till the 
debt is extinguished, though that is not the ground on which 
the reversionet’s liability has been generally put. But in the case 
of rights acquired by her, we cannot help adopting the one or the 
other theory, the theory of agency or the theory that the rever- 
sioner is a representative of the widow. We have precedent for the 
latter view in the Sivaganga case, 1- Musala Reddi v. Ramaya 2 
1. 9. M.I, A. 539, 604. 2. (1899) I. L. R. 23 M 125, 
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Premmoyi Choudhrani v. Preonath Dhen 1, Mahadeo Singh v. 
Sheo Karan Singh 2. 

Whether a difference should be made between acknowledg- 
ments made directly for the benefit of the estate and where the 
-acknowledgment is made in a deed executed for the benefit 
of the estate‘of which it forms a natural part, is a subtlety 
which we need not pursue. On the whole, we should think that 
the Privy Council decision is not an authority for the broad 
proposition that ‘a widow’s acknowledgment will under no 
circumstances bind the reversioner. he 

One or two other points on which their Lordships have 
given decision also require to be noted. Oneis as to suspension 
of the bar of limitation by reason of fusion of interests. Their 
Lordships negative the possibility of any such theory of suspen- 
sion that being against S 9. Their Lordships do not, of course, 
decide whether in a case of fusion which subsequently for one 
reason or other disappears, there may not be a revival. Their 
Lordships seem to be clear that if thereis a revival, art 120 
will apply to the case. Their Lordships are also clear that in- 
the particular case, there was no fusion. Whether there would not 
be fusion in a case where the widow’s alienation is partly valid; 
or where the right in question forms part of the consideration for 
a sale which is ultimately set aside as not being wholly binding 
has not been considered by their Lordships. That there can be 
revival in a proper case, apart from questions of equity in suits 
brought for possession of the estate from the alienee from the 
widow where the court can give relief, irrespective of limitation, 
is clear from their Lordships’ decision in 12 MI A244. There 
might be difficulty in stating when exactly the revival will take 
place. In the absence of a right to account or restitution, or ofa 
legal or equitable right of refund, such a revival one should fancy, 
would not be upheld. 

Another point of interest is that about the application of 
the Limitation act of 1877. Their Lordships have finally decid- 
ed that on the: question of acknowledgment, the governing 
statute is the statute at the time of the institution of the suit or 
proceeding. But this does not mean that the old Limitation 
Act will never be applicable. Incases where well known rules 
of interpretation preclude the application of the new Act the old 
Act will apply. See Ramakrishna Chetty v. Subbaraya Aiyar 3. 


1. (1896) I. L. R. 280 636 2, (1918) I. L. R. 85 A. 481. 
8. (1912) 24 M. L. J. 64. 
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Kasturi v. Chiranjilal.—tI. L. R. 35 A 265.—In this case, 
their lordships upheld the validity of the marriage of a girl of 16 
arranged by her maternal relations during a temporary stay with 
them, without the consent of the paternal relations who were her 
guardians and with whom she was residing by applying the doct- 
rine of factum valet. The application of this principle involves theas- 
sumption that the rule of Hindu Law violated was an unessential 
rule. The distinction between what is essential in marriage and 
what is unessentialis not unnoticed by the ancient writers though 
it is to be regretted that they do not give acomprehensive list of the 
essentials. Vignaneswara in his Chapter on marriage says con- 
trasting marriage within forbidden degrees &c. with marriages of 
diseased girls &c., that while in the former case, no wifehood 
(Bharyatwa) arises, in the latter the marriage is improper though 
good. Similarly Kulluca says speaking of Saptapadi that by it 
there is Bharyatwa Nishpatti i.e.the attaining of wifehood. Neither, 
of these state gift by the relations as an essential. Naturally 
because while Saptapadi is the source of Bharyatwa, gift or pradana 
is only Swamya Karana, the thing that gives the husband property 
in the wife. The text of Narada required that in default of 
relations, the girl should take the permission of the King (Chap. 
XII, v. 21-22) but Vijnaneswara’s view is (following the text of 
Yajnavalkya) that she may make the choice herself. (Achara- 
dhyaya, V. 64 and commentary thereon). The consent was 
unnecessary where the father was guilty of delay in marrying. By 
such conduct, the father forfeited his ownership of the girl 
(Kanyayam Swamithvath Hiyathe), Swamithwa that these ancient 
writers refer to whatever its significance originally, now signifies 
nothing more than guardianship in civil law—as Kulluca says 
the wife becomes after the gift dependant on the husband- 
and the dependence is only for preventing the wife from 
Akarya Karana—doing things that ought not to be done. In 
ceremonial law, this swamya may be of significance for the change 
of Gotra. Nirnaya Sindhu is of opinion that gift is for the pur- 
pose of change of Gotra. Change of gotra in the strict ceremonial 
sense is not of much consequence in determining the validity of 
the marriage In the case of Asura marriage the view of Vij- 
naneshwara is that Sapindathwa for certain ceremonial purposes 
is not produced by it. Nevertheless the. marriage is perfect- 
ly good. On the whole, therefore, the view that consent 


of relations is an unessential detail seems to be right. But 
2 
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there is another aspect of the case to be considered. The 
joining of the spécified relations in the ceremony is one thing; the 
necessity for the consent of the guardian is another. The latter 
is required because the minor is incapable of doing any 
valid act by herself. 


Mother's case stands on a special footing and it is 
scarcely right to apply the rules as regards her to other and 
distant relations. As Hindu Law recognises defacto guardian- 
ship,it may be that marriage with the consent of a defacto guardian 
will be upheld in all cases in which a beneficial act by him might 
be upheld. Where however the person who arranges the marriage 
is neither the de facto nor the dejure guardian, the marriage would 
under the circumstances be only the act of the minor and it is 
submitted that the validity of the marriage would depend wholly 
upon the question whether marriage of the minor by herself would 
be valid. The Hindu law rule as to incapacity of minors to 
enter into transactions appears to extend only to Vyavahara. 
Manu Chap. VIII —163 and does notseem toextend to Achara. 
Even applying that rule, a girl above 16 would be perfectly 
competent to enter into marriage without the consent of any 
guardian. The fact that marriages like Paisacha are 
recognised seem to point to the validity of marriages being 
independent of fraud, minority or’ any other mundane cir- 
cumstance. Still, as Mr. Justice Muthuswamy Aiyar says in 
14 M. 316, if the marriage is wholly without authority, the Court 
may well regard itas a fraud upon the policy of marriage and 
may cancelit, One may venture the suggestion that in cases 
where according to Narada, a minor is like an embryo t.e., till she 
is 8 which by the by is also the marriageable age, the act of 
marriage being by a person who in the eye of the law has no mental 
discretion ought to be held to be wholly invalid. In the analogous 
case of adoption, it has been held that adoption can be made only 
‘by a person who has attained mental discretion. See Rajendra 
Narain v. Saroda Sundari. 

Ages of discretion for adoption and for marriage may 
be different. But 8 being the minimum age mentioned for 
marriage, courts may well take that as the age of discretion. 
Aftet that, marriage arranged with the concurrence of the girl 
should be upheld unless the court finds it grossly detrimental 








1. (1871) 15 W. R. 548. 
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to the interests of the minor. If the marriage is performed 
against the will of the girl, the proper view is to hold that the 
marriage is invalid. 





Badri Prasad v. Abdul Kharim: I. L. R. 35 A. 254. 
With great respect, we think that this case supplies the neces- 
sary corretive to 20 A 532 (which was approved in 34 A615). It 
was held in that case that a scribe signing as such may never- 
theless be regarded as an attesting witness if he was present at 

-the execution. Their Lordships point out that the rule is too 
broadly stated. The correct position according to their Lordships 
is thata person may be an attesting witness though he does 
not describe himself as such but that he cannot be an attesting 
witness unless he possesses the intention to subscribe asa 
witness—the animus testandi. Without that he might be a 
witness but would not be an attesting witness. In this case he 
bad not described himself as a witness and had signed the 
document before the executant, From these circumstances their 
Lordships infer that he had no animus jestandi. If the right 
conception of an attesting witness is that he should witness the 
execution and sign the document in token of it, (See Sarur Jigar 
Begam v. Barda Kanta Mitter 1) it may be thata person that 
signs before execution can under no circumstances be regarded as 
an attesting witness. Under the English law, the animus testandi 
need not appear from the document itself but may be proved 
aliunde Griffiths v. Grigiths L. R.2 P. and D. 300 and there does 
‘fot seem to be any good reason to apprehend that the law is 
different in India. Under what circumstances a scribe may be 
regarded as an attesting witness is elaborately considered by 
Benson and Sundara Aiyar JJ in 24 M. L. J. 534. 





Ishwaran Pillai v. Taregan: 26 M. L. J, 127. Having 
regard to the judgment of the Privy Council in 34 A. 63; 
the conclusion arrived at in this case seems to be undoubtedly 
right though we confess we cannot follow much of the reasoning 
of his Lordship Mr. Justice Tyabji. One S. executed a mort- 
gage in favour of the defendant and reserved a portion of the 
consideration money with him for being paid to the plaintiff 
to whom he owed a debt. It was argued that the plaintiff 

1. (1910) I. L. B. 87 0.626 at 687. 
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was entitled to sue as the contract between his debtor and the 
defendant was for his benefit and reliance was placed on Khwaja 
Muhammad Khan v. Husaini Begam 1 His Lordship distingui- 
shes those cases and applies the general rule that a stranger to the 
contract cannot sue. On exactly similar facts viz., on an appli- 
cation by a mortgagee torecover the mortgage money from the 
purchaser of the equity of redemption personally because a portion 
of the purchase-money had been reserved with him for payment 
to them ortgagee, their Lordships of the Privy Council in I.L.R. 34 
A. 63, held that the mortgagee could not take advantage of the 
agreement to which he was not a party and that he was not 
entitled to proceed against the latter personally. Whether or not 
one can agree witb his lordship’s view that S. 23 of the Specific 
Relief Act which governs only suits for specific performance 
can explain the judgment of the Privy Council in I. L. R. 32 All. 
410 which was in a suit for money, this case puts the matter 
‘beyond controversy. But thete was another ground on 
which the plaintiff put his case. That was that he was 
entitled to sue as a cestui que trust. It is here that we 
find. it difficult to follow his Lordship. His Lordship’s 
objection to treating the case as one of trust is that there 
is no transfer of property and therefore there was at best 
only an agreement to be a trustee and not an actual trust. For 
this purpose we may look upon the transaction from two points 
of view, one from the point of view that the mortgagor is the 
trustee and the other that the mortgagee is the trustee. In 17 
C.W.N. 1143 the case was discussed from both the standpoints 
and their Lordships held that there was a trust. If the mort- 
gagor is the trustee, the chose in action viz., the defendant’s 
undertaking to the mortgagor to make the payment would be the 
subject-matter of the trust and the mortgagor the author of 
the trust. The property is definite and the document being a 
registered one, there would be no legal impediment to holding 
that a trust was validly created. Suppose for instance the 
defendant had undertaken to pay the mortgagor the amount and 
the mortgagor had declared that the amount should go to the 
plaintiff. There would have been no difficulty in treating it as a 
good case of trust. The combination of the two clauses into one 
cannot make any difference. Taking it from the other point of 








1. (1910) I. L. R, 82 A. 410. 2, (1913) 170. W. N. 1149, 
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view, the money allocated for the purpose would be the subject- 
matter of the trust, the mortgagee the trustee, and the mortgagor 
the author of the trust. The money having been transferred to 
the defendant, a valid trust may be taken to be created. To 
hold that the money should actually be counted out and then trans- 
ferred, would be, we submit, an unnecessary techincality, (cf. the 
judgment of Chandavarkar, J. in 35 B. 403). There might be 
something in the objection if the hypothecation were given in 
return fora covenant by the defendant to pay in future and not for 
money, immediately exigible and reserved with the defendant for 
payment to the plaintiff. Notwithstanding that there is no legal 
impediment to inferring a trust, a trust cannot of course be inferred 
unless there are other facts which justify such inference. In the 
case of trust for creditors, till it is communicated and accepted 
by the creditors the trust is only for the benefit of the debtor 
and can be revoked by him. All that the Calcutta case says 
really is that where a benefit is intended for the creditor, the 
court ought to infer a trust and not stand on technicalities. It 
is one thing to say that there will be a benefit to the creditor 
by the performance of the obligation; it is quite another that a 
benefit was intended for the creditor. Prima facie, when a debtor 
pays the debt or arranges for its payment he is not thinking of 
conferring a benefit on the creditor but is only trying to discharge 
himself from liability. Unless the creditor is a party to the 
arrangement or unless there are special reasons for thinking that 
a benefit was really intended for the creditor (this would happen 
when the debtor is in insolvent circumstances and wants to 
prefér a particular creditor) it is wrong to infer a trust. This 
view is supported by the conclusion inthe Privy Council Case 
though their Lordships do not consider the question from the 
aspect of trust ; it cannot be believed that Lord Macnaughten 
was unaware of it; the real reason why it was not considered 
must be because it was hopeless the case being one of an arrange- 
ment between the mortgagor and the purchaser with no special 
circumstances justifying the inference of trust. 


SUMMARY OF ENGLISH CASES. 
In re Green: Bath v. Gannon ; (1914) 1 Ch. 134. 
Will—construction—Appomntment of three persons as executors— 
Description as " nephews” —Devise to nephews and nieces—Whether 
the term nephews throughout the will to be construed to include these 
though two, only nephews by affinity. 
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A testatrix appointed three persons whom she called 
nephews as executors and gave her property to her “ nephews 
and nieces equally.” Of the three persons appointed executors, 
one was her nephew and the other two were her husband’s nep- 
hews. It was contended on behalf of these latter that the testa- 
trix having used the term in an extended sense in one part of 
the will must be taken to have used it throughout in that sense or 
at any rate to have used it so as to include themselves. Mr. 
Justice Sargant overruled this contention and held that the only 
persons that could take were her own nephews and nieces. 





IN RE REPUBLIC OF BOLIVIA EXPLORATION. 
Syndicate, Limited: (1914) 1 Ch. 139. 

Diplomatic agents and Ambassadors— Privilege from suit— Wawer 

of privilege—Company law—Auditor—Duires of —Lialnhty of. 
_ Two very interesting questions arose for decision in this case. 
First if the privilege of diplomatic agents accredited to the crown by 
a foreign state can be waived; secondly as to the duties of audi- 
tors. On the first question Astbury J held that except in very special 
circumstances the privilege cannot be waived and even if waiver 
is possible, it can only be with the sanction of the Sovereign con- 
cerned or at least the Legation, provided in addition that the party 
said to waive is shown to be aware of the privilege. His Lordship 
held that knowledge of Statute and Common law cannot be impu- 
ted to a foreign subject residing as a diplomatic agent of a foreign 
State and ought to be proved before any question of waiver’ could 
arise. On the other question, his Lordship held following the 
earlier cases that the auditor’s duty was not merely to see to the 
arithmetical accuracy of the accounts but that he hada duty to 
satisfy himself as to their substantial accuracy. He-had not only 
to call for vouchers but also to satisfy himself with reference to 
the articles of association that the alleged payments were not 
illegal. He was not bound to be suspicious but he had to 
proceed with reasonable caution. If theaudited balance sheets 
do not show the true financial condition of the company and 
damage has resulted it is on the auditors toshow that this 
was not the result of any breach of duty on their part. In 
this case, the auditors were sought to be made liable for three 
‘items. First a sum paid as commission for obtaining subscription 
for shares, second profit costs allowed to a solicitor: director for 
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incorporation; third some amount shown as paid for thé pur- 
chase of stores. As regards the first, a question was raised before 
the share holder’s meeting as to the legality of the payment and 
it was approved. As regards the second, the Solicitor who was 
paid the profit costs was not a director at the time of the incor- 
poration and the sum was entered as payable having been agreed 
though passed at a time when the solicitor who was paid was a 
director. As regards the third, there were no special circumstances 
raising suspicion. Under these circumstances, his Lordship 
held that the auditors were not liable. 





Goldfort v. Welah : (1914) 1 Ch. 213. 

Lease—Construction—Demise of room—izncludes ‘‘ outer wall "— 
Parol endenca—-Admissibility of. 

In this case, A demise “of the rooms of a business 
premises” was held prima facie to include the external walls. 
It was also-held that, parol evidence was not admissible to prove 
that there was no intention to demise the external walls. 





In re Marshall: Marshall v, Marshall: (1914) 1 Ch. 92. 


Trustee for sale—Power to postpone sale—Uncontrolled discretion 
—Persons absolutely entitled to beneficiary interesi—Right to their 
interest transferred —Real property and personal properiy— Difference 
between. 

Power to postpone sale conferred on trustees for sale is 
conferred on them for the benefit of the cesfui que trust and 
when the interests of the beneficiaries, as a whole does not require 
either the sale or the postponement of distribution it is open to 
any of the beneficiaries absolutely entitled, to call upon the 
trustees, to convey their shares to them and the fact that the 
trustees are given an uncontrolled discretion in the matter 
is no answer to such a demand. In the case of real estate, 
however, there is a presumption that a compliance with 
the demand for the delivery of an undivided share is likely to 
prejudice the estate. There isno such presumption as to personal 
property generally (mortgages being excepted). 





Oram v. Hunt: (1914) 1 Ch. 198. 


Common tinteresi—Trade untons—action for slander by way of 
office, by officer—Indemntty for costs—Ultra vires. 
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A common cause is not a common interest. The fact that 


a trade union officer is slandered by way of his office and the 
trade union is adversely affected by the slander does not giveit a 
common interest in law in the action by the officer for damages. 
It was accordingly held in this case that the corporation in giving 
an indemnity to the officer before the action was instituted for the 
costs of the action was guilty of a tortious act and payments made 
jn pursuance of such indemnity were illegal and could not bind 
the union. It was also held that the maintaining of such actions 
was not within the powers’of the trade union express‘or implied, 





Mash y. Darley (1914) I K. B. 1. 
Enidence—corroboration—Convictton under Bastardy Act—Proof 


In a proceeding under s.4 of the Bastardy Law's Amendment 
Act, the evidence of a police officer who proved that he was present 
at the trial and the conviction of the accused, was admitted as 
corroboration of the evidence of the complainant. Held that the 
conviction was presumptive proof of the comminsion of the 
crime. In re Crippen ! followed. Where it is not necessary to 
prove conviction, but evidence of a conviction is offered by the 
complainant as part of the evidence in support of the case, the 
evidence of a person who was present is sufficient. The evidence 
is also admissible as evidence ol the opinion of the jury expressed 
in the presence of the accused. 





Holmes v. Pipers Limited (1914) I. K. B. 57. 
Merchandise Marks Act—False Trade Description. 


Some persons sold under the name of “ Fine British Tera- 
gona wine” what was really a mixture of a wine made and 
prepared in England from dried raisin and a small quantity of 
mistella, a kind of wine made and used for blending purposes 
and not suitable for consumption. Held that they were guilty 
of the offence of giving a false trade description under S. 3 of the 
Merchandise Marks Act (50 and 51 Vict Ch. 28.) 





Rex v. Simpson 1914 I. K. B. 66. 


Certrorars—Acqustial—Mazim “Nemo debet bis vecars pro et eadem 
causa” —Judge disqualified by statute—Coal Mines Act. 


1. (1911) P. 108 
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Two persons were charged with an offence under the Coal 
Mines Act. They were tried by two Magistrates as a court of 
summary jurisdiction, and acquitted. One of the Magistrates was 
a person employed in the Mine and-under s. 103 he could not 
have acted as a justice unless with the consent of both parties. 
This fact was not known to the prosecutor at the time, Held on 
an application for a certiorari to quash the order of acquittal 
that the maxim nemo debet bis vexari applied and certiorari, 
ought not to be granted. 





Rex v. Tho Governor of Brixton Prison : Bxparte 
Servini 19141. K. B. 77, 

Eiztradiution—Order in Counerl—Omission to prove—Habeas 
corpus, Extradition Act, 1870 (83 and 34 Vict. Ch. 52). 

A Magistrate committed a fugitive criminal to prison with 
a view to his extradition to Italy. The order in council applying 
the Extradition Act to Italy was not formally proved before the 
Magistrate he being aware ofits existence. A rule nisi fora 
writ of Habeus corpus was issued on the ground that the 
Magistrate had no jurisdiction to commit without proof of the 
order in Council Held, discharging the rule that the pure 
omission to prove formally the order in Council does.not entitle 
the prisoner to be released though it is generally important 
that the order in council should be proved. 





Royal College of Yeterinary Surgeons v. Kannard 
1914 J, X. B. 92. 

Veterinary Surgeon— Use or description by an unqualified person— 
canine surgery—Veterinary Surgeon's Act—46 and 46 Vict. Ch, 62) 
1871. 

By the Veterinary Surgeons Act, S. 17 (1) any person who not 
possessing the prescribed qualification takes or uses the title of 
Veterinary Surgeon or practitioner or states that he is specially 
qualified to practice the same shall be liable to a fine. An 
unqualified person pleted over his door a plate bearing ‘the 
words ‘canine surgery.’ Held that the words did not amount 
to a statement or description that he was specially qualified to 
practice the same and therefore he was not liable to fine. 





104 THE MADRAS LAW JOURNAL [voL. XXVI 


Nicholls v. Evans 1914 I. K. B. 118. 


Gaming—Cheque for racing debts—Payee pud cheque into bank— 
Action against payee for money— Whether payee holder and Bank en- 
dorsee. 

Sec. 2 of the Gaming Act provides that in case any person 
shall make draw give or execute any note bill or mortgage 
for any consideration on account of which the same is by herein- 
before acts declared to be void and such person actually pay to 
any indorsee holder or assignee of such note bill etc-, the amount 
of money so paid shall be deemed and taken to have been paid 
for and on account of the person to whom such note bill or 
mortgage was originally given upon such illegal consideration as 
aforesaid and shall be deemed and taken to be a debt due and 
owing from such last mentioned person and shall be recoverable 
from such person by action at law. The plaintiff in payment of 
certain gaming debts gave some crossed cheques to the defen- 
dant who indorsed the same and paid into his bank. 


The plaintiff then sued to recover the amounts, under s. 2 
of the Gaming Acts. l 

Held that the defendant was not a holder within the 
meaning of s. 2 of the Act, and tbat as the bank merely 
collected the amount for the defendant it was not an indorsee. 

Quaere whether plaintiff could have recovered the amount 
if defendant had paid the cheques to his bankers in the charac- 


ter of holder in their own right and not in the character of agents 
for collection. 





In re the Vexatious Actions Act 1896 In re Boaler 1914 
J. K. B. 122. 


By s. 1 of the Vexatious Actions Act it shall be lawful for 
the Attorney (eneral to apply to the High Court for an order if 
he satisfies the court that any person has habitually and per- 
sistently instituted vexatious legal proceedings, whether in the 
High Court or in any court and that no legal proceedings shall be 
instituted by that person in the High Court or any other court 
unless he obtains the leave of the High Court and satisfies that 
the legal proceeding is not an abuse of the process of the court. 
On the motion of the Attorney-General a Division court order- 
ed that no legal proceedings should be instituted by B, unless 
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he obtained the leave of the court. Held that “legal proceed- 
ings” in the section do not include criminal proceedings and 
that the order was no bar to an application to a Magistrate 
for a summons or to the presentment of an indictment to a grand 
jury in respect of misdemeanours. Darling, and Lush JJ. (Bankes 
J. dissenting.) 





Rex v. Lowden 1914 I, K. B. 144 


Stamps—Sale of forged stamps—Cancelled before sale—whether 
offence. 


S.13 of the Stamp Duties Management Act 1891 enacts 
that “any person who knowingly sells or exposes for sale or 
utters or uses a forged stamp shall be guilty of felony.” A person 
who sells a forged stamp commitsan offence notwithstanding 
that the stamp may have been cancelled before sale. 


In interpreting a statute we must consider that the Parlia- 
ment intended the words used to mean what they appear to 
mean and so a stamp even though cancelled does not cease to 
be a stamp under the Act. 





Furtado v. City of London Brewery Oo, (1914) I. K. B. 152. 


Interpretation—Proviston Ex Majore cautela—Effect of on an- 
other provision in itself clear—Appeal, what is—Income tax assessment 
—Application for relief to Commissioners. 

“A provision put in possibily ex majore cautela in one 
clause of an act cannot have the effect of changing the interpre- 
tation to be put on the language of another clause if the language 
of the latter is clear” Scrutton J. 


An appeal implies that the decision appealed ` against is 
wrong. An application to the Commissioner of Income tax on 
the assessment of profits made for income tax purposes, for relief 
on the ground of loss of profits for the year is not an appeal 
on the assessment and so no case can be stated by the 


Commissioners. 





In the Estate of Hall: Hall v, Knight and Baxter. 


1914 P. 1. 
Wrll—Legatee convicted of manslaughter of testator—Forfeture of 


right—Public policy, 
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The rule that a person who is guilty of the murder of an- 
other person cannot take any benefit under that person’s will is 
based upon public policy and forms part of the common law of 
the land. The rule applies equally to a case of manslaughter, 
A legatee who had been convicted of the manslaughter of her 
testator is not entitled to apply for probate of the will. 





JOTTING AND CUTTINGS. 

The New City Judge—Mrcr. Atherley Jones has, in accordance 
with expectation, been appointed to succeed Judge Lumley Smith 
as a Judge of the City of London Court. It is an appointment 
which will be generally regarded asa fitting one. Mr. Atherly 
Jones, though he has been an active member of the House of 
Commons for more than twenty-five years,has always preserved his 
independence of judgment ; he has never belonged to the ranks of 
the politicians who ‘always voted at their party’s call, And never 
thought of thinking for themselves at all.’ He has, moreover, 
displayed a special interest in branches of the law which he will 
frequently have to deal with at the City of London Court. He 
is the author of well-known works on international law and com- 
merce in war; while his experience as Recorder of Newcastle will 
be of much service to him in the administration of justice at the 
Old Bailey Law Journal. 

“ge 

The Final Source of British Justice— Whatever the legitimate 
desires of the self-governing dominions for restricting the right 
of the appeal to the King in Council, there can be no doubt that 
the power of the King to grant of his gracea special leave to 
appeal to himself from a criminal judgment of any court in the 
Empire is one of the great pillars of British justice. Six months 
ago the Judicial Committee quashed a conviction for murder 
which had been upheld by a High Court in India, and prevented 
a very grave miscarriage of justice (Vathiñatha Pillai v. The Kang 
Emperor), and more recently it has been called upon to quash a 
criminal judgment which was passed in circumstances that offend 
against the first principles of our law, and which, if left undistur- 
bed, would have done grievous wrong. The appeal (Lamer y. 
The Kang) was brought from a judgment of the Supreme Court 
of the Seychelles, which had convicted the appellant of the em- 
bezzlement of moneys entrusted to him as guardian of a minor, 
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and sentenced him to eighteen months” imprisonment. An 
appeal lies from the Court to the Supreme Court of Mauritius in 
a criminal case where the penalty imposed is of two years’ impri- 
sonment or more, but as the Judge had refused to increase the 
sentence so as to make it appealable, the only means of relief 
open to the convicted man was the King’s grace. It is only in 
extreme cases, where the principles of natural justice appear to be 
infringed that the Privy Council will interfere with a penal judg- 
ment, but here the Board was so impressed with the wrong which 
had been done that they gave the appellant costs against the 
Crown, following the precedent laid down in the case of In re 
Johnson (1900), where it was held that the Crown should be treat- 
ed as any other litigant in regard to costs of appeals. The 
appellant had, it is trae, mixed trust moneys with his own 
business capital, but when called upon by the family council 
of the insured to adjust the accounts he had straightway done 
so. His conduct at most justified only civil proceedings, and 
yet he was subsequently prosecuted at the instance of the 
acting chief Judge of the colony, who, though he had been 
president of the family council, yet tried the case and passed 
the sentence. There was an additional circumstance of oppres- 
sion in the case in that the Judge refused to adjourn the trial 
so that the accused might be assisted by counsel. The whole 
conduct of the prosecutor, indeed, was opposed to the spirit 
of British justice; and the powers of the King to secure fully 
for his individual subjects, however remote from the centre of 
the realm, the application of that spirit is one of the blessings 
of British citizenship.—Ibid. 
zoe 

Indemnification of Bail—An agreement to indemnify any 
person for giving bail on behalf of another is, of course, under 
English Law an indictable offence (Reg v. Porter (1910) 1 K.B. 
369).— Ibid. 

= 

Treasure Trove and Legal Aid:—During the last few months 
there have been two discoveries of buried treasure, and in one of 
the cases, as no claimant at the coroner’s inquest which was held 
upon the find could successfully establish his title, the royal 
prerogative was enforced. The treasure, which was found by a 
workman near St. Helens, consisted of gold coin of recent date, 
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and several persons who had suffered from robberies presented 
themselves to urge their claims to it, but they failed to prove the 
identity of the hoard with their loss. And where there is no 
certain owner the King is deemed to have the property in any- 
thing found in the realm. In the other case, where the find was 
of a quantity of silver plate near Cardiff, a rightful owner 
did appear, who proved that the articles had been stolen from a 
mansion in the neighbourhood. In most foreign legal systems 
treasure-trove is divided between the owner of the land on which 
it is found and the finder; but in England the ancient royal pre- 
rogative has been preserved intact, though the proceeds of it no 
longer go toswell the private wealth of the sovereign, but 
fall into the Consolidated Fund of the national Exchequer, The 
mostimportant elements of the bonavacantia which are thus appro- 
priated by the State are the unclaimed estates of intestates leav- 
ing no known next of kin. These windfalls amount annually to 
a considerable sum, which would more than suffice to cover the 
cost of a State-aided system of legal aid for the poor. It is one 
of the most striking prerogatives of the King that he is pater patriae 
the general protector of his subjects and the guardian of charity, 
and it would be fitting that the prerogative over ownerless pro- 
perty in the Kingdom should be employed to extend the exercise 
of the prerogative of assisting the poor. Several continental 
countries, as well as New Zealand and some of the States of the 
United States, have made the legal assistance of the needy liti- 
gant a charge on the Treasury; and if the law is to be, in appli- 
cation as well as in substance, equal, it is fitting that a similar 
step should be taken -in England. The ear-marking for this 
specific purpose of a sufficient portion of the unexpected accession 
of wealth which falls to the Crown would not impose any burden 
on the national revenue, and would do much to increase the 
general contentment in the administration of Justice.—Ibid. 


¥ ok 
Lad 


Miscellany :—Though all the Chief Justices of modern 
times, with the exception of Sir Alexander Cockburn, have been 
Peers, Sir Rufus Isaacs (says the Globe) enjoys the distinction of 
being the first, Chief’ for eight years to be raised to the House of 
Lords during his tenure of office. Not since Denman was made 
a Peerin 1834 hasa Lord Chief Justice been ennobled. All 
Denman’s noble and learned successors were raised to the Peerage 
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in an earlier stage of judicial existence. The custom of Chief 
Justices being members of the Peerage did not become really 
settled until Lord Mansfield’s day. His two immediate predeces- 
sors—Sir William Lee, who began to preside over the King’s 
Bench in 1737, and Sir Dudley Ryder, who was appointed in 
1754—were never raised to the House of Lords. The notorious 
Jeffreys, indeed, was the first Chief Justice to be made a Peer 
during his occupancy of the office, —Ibid. 


* x 
K 


A New Law Lord:—The supreme appellate tribunal, to 
which two additional Lords of Appeal in Ordinary were recently 
appointed, is to be further strengthened by the voluntary services 
of Lord Parmoor. The qualities which enabled Sir Alfred 
Cripps—it is still difficult to write of him without using his old 
name —to gain so distinguished a place at the Bar should enable 
him to render the Empire the most valuable service asa Law 
Lord. A member of the Judicial Committee of the Privy Council 
is the occupant of a ‘high judicial position’ within the meaning 
of the Appellaté Jurisdiction Act, 1876, and Lord Parmoor will, 
it is to be presumed, acquire his eligibility to take part in the 
judicial work of the House of Lords by being appointed to one 
of the unpaid positions on the Judicial Committee. Lord 
Haldane, in announcing Lord Parmoor’s public-spirited desire to 
sit as a Law Lord, stated that the Imperial Court of Appeal 
would have, with the ‘accession of Lord Parmoor, a dozen mem- 
bers accustomed to sit in both its divisions. It has become, 
indeed, a remarkably strong Court. In addition to the six Lords 
of Appeal in Ordinary~Lord Atkinson, Lord Shaw, Lord 
‘Moulton, Lord Parker, Lord Dunedin, and Lord Sumner—there 
are the Lord Chancellor, Lord Halsbury, Lord Loreburn, Lord 
Mersey, Lord Kinnear, and Lord Parmoor, There are several 
other peers who are competent to sit- Lord de Villiers has 
occasionally done so, and Lord Alverstone will, it is sincerely 
hoped, so regain his strength that he will enable the country to 
enjoy the benefit of his large store of legal knowledge and 


experience in the highest court of the realm.—IJbid.. 


wo k 
* 


The Judicial Committee:—The Lord Chancellor and Lord 
Dunedin were the guests ata dinner held by the Society of 
Writers to His Majesty’s Signet in Edinburgh on January 13, 
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The Duke of Montrose (Keeper of the Signet), in proposing the 
toast of ‘The Guests,’ said that the occasion was unique, because 
one of the guests they desired to honour was the first son ofa 
Writer to the Signet who had reached the high position of Lord 
Chancellor, while Lord Dunedin’s father was also a well-known 
and distinguished Writer to the Signet. 
* % 
* 

Lord Haldane said his life had been a somewhat miscella- 
neous one. He had been a War Minister, he had been a Gifford 
Lecturer, he had been despatched on delicate diplomatic missions 
‘over which the curtain must be drawn, and, finally, bad 
retumed to his own business of the law, and one of the 
pleasures he had experienced was that a wish which he 
had from the beginning when he received the Great Seal 
had been fulfilled; he had had a covetous eye on Lord 
Dunedin, the President of the Court of Session in Scotland, and 
he never rested until he persuaded the Prime Minister to persuade 
Lord Dunedin to join the supreme tribunal. It wasa great 
tribunal which sat substantially intwo divisions in London; 
administering justice for the entire Empire, and when he looked 
back there was something comforting to think of the difference 
in numbers and in strength between a year ago and to-day. 
It had always.been one of his ambitions to have something to 
do with making that tribunal the greatest that the world had ever 
seen, and he was not sure that it was not that already. But 
there was still more to be done. The work was unending with 
an Empire like ours. A year ago they were so short of numbers 
that they could barely man two courts of three each at the same 
time for the service of the House of Lords. They had got an- 
Act through last session, however, which had raised the number 
of Law Lords from four to six. There was now a further acces- 
sion in that great lawyer, Sir Alfred Cripps, who, with the 
utmost public spirit, no longer desired to add to his’ fortune at 
the Bar, but had expressed the wish to devote himself to judicial 
work, and was now.about to join them in the supreme tribunal 
of the Empire. That accession gave them twelve Law Lords, 
They had got the substance that they had long been denied for 
the supreme tribunal, and they could man without difficulty two 
great courts of five members each, which to his mind was the 
perfect number. The Empire was held together: by three links, 
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the Crown, defence, and the administration of justice. If a 
change in the Second Chamber were made in any form which 
he new nothing of, whether in the shape of Lord Lansdowne’s 
Bill or in the shape of those nebulous ideas of which he knew very 
little, it would be extremely difficult to retain the appeal to the 
House of Lords in the form in which it existed at the present 
time. The thread of tradition and of the Constitution would be 
gone, and the appeal would have to be to the King, not to the 
King in Parliament, but to the King properly and constitu- 
tionally advised. The advantage of the present situation was 
that, with the size and strength to which the Imperial tribunal 
has now reached, it would be the merest change of form what- 
ever happened. Whether anything happened or not, it did not 
very much matter from the point of view of substance, but if it 
did happen it would happen without much difficulty. Just as 
hitherto the appeals had lain to the King either in Parliament or 
in Council, so it would be natural that the appeals should in 
future be to the Sovereign in Council. With regard to the 
Dominions Overseas it might be enacted in a short Bill that the 
Judicial Committee of the Privy Council might sit in more than 
one division; that the present Judges of the House of Lords 
would sit in one division and the Judges and Privy Council in 
another, and it would be theoretically possible fora division to 
be organised to sit, if necessity so demanded, in some distant 
Dominion of the Empire. But he had never thought fora 
moment that they could have the supreme tribunal of the Empire 
anywhere else than in the Metropolis of the Empire. At the 
same time it was right in principle that he should emphasise 
«that the supreme tribunal was not local but Imperial; that, like 
the person of the Sovereign, it was everywhere throughout the 
Empire; and in theory, at all events, that great body might be 
able to goin a division specially constituted to determine a 
dispute concerning a boundary or something reyuiring local 
knowledge. There, it seemed to him, they had the natural 
evolution of their unwritten constitution, and an evolution which 
might take place without difficulty.—Ibid. 


ate 
Refusal to Plead.—It is not very often nowadays that a pri- 
soner ‘stands mute,’ i.e., refuses to plead on arraignment to the 
indictment against him. A case of this kind, however, occurred 
4 
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.on Tuesday at the Old Bailey (Rex v. James Doran). Doran was 
indicted before the Recorder on a charge of forging and uttering 
a letter requesting a bank to pay him the sum of 220/. When 
he was called upon to plead his counsel stated that he bad 
advised the prisoner not.to plead upon the indictment in order 
that he might be in a position to take before the Court of Cri- 
minal Appeal a technical objection under the Criminal Procedure 
Act, 1851, relating to the postponement of trials from one 
session to another. The precise nature of the point desired to 
be taken was not sufficiently indicated for comment here, but no 
doubt will be argued fully ypon the appeal. Counsel’s . reason 
for advising refusal to plead, however, was possibly based ona 
consideration of the now celebrated case of Res v. Banks ([1911] 
2 K.B. 1095), commonly known at the Criminal Bar as ‘the 
Autrefors Acqut case’. There a prisoner, after pleading not.guilty 
to an indictment for manslaughter, added a plea of autrefors acquit 
:—namely, that a coroner’s inquisition against him for murder 
of the same person had been dismissed by the jury, the prosecu- 
tion offering no evidence upon it. After three sittings to consider 
the difficulties presented by this point, the Court of Criminal 
Appeal held that, once a plea of not guilty is” entered, special 
‘pleas in bar cannot be taken so long as the first plea remains on 
the record. In other words, the prisoner must elect between his 
special plea and the plea of not guilty—he cannot take both. We 
presume that it was in order to avoid some difficulty of this kind 
that counsel in Doran’s Case advised his client to ‘stand mute.’ 
‘Once upon a time, of course, such conduct was common. - Pri- 
.soners liable to forfeiture of property on conviction preferred to 
save their goods and chattels for their families by refusing to 
plead, They were then put to the ‘ peine forte et pure,’ 1.e., pressed 
to death unless they consented to plead. The barbarous practice 
was abolished in 1772 (12 ‘Geo. III., cap. 20), and by a later 
statute (7 & 8 Geo. IV., cap. 28) the Court is directed to enter 
a plea of, ‘not guilty’ if the prisoner is mute ‘of malice,’ and not 
“by the visitation of God.’ This course the Recorder followed 
in Doran's Case. Ibid. 
ot 
A Tribute to the Attorney-General—Sir Edward Clarke, K.O., 
said he had very special reasons for satisfaction in the fact that 
he was permitted at that meeting of the Bar to move a vote of 
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thanks which he had very frequently moved to the Attorney- 
General who had presided over these meetings. The Attorney- 
General who presided to-day was one with regard to whose 
career and whose present position the Bar of England might feel 
a proud satisfaction. He had come very early tohis high posi- 
tion. His years at the Bar had not been long as measured by 
those of some who were present at that meeting, but he had 
come to his great position with the unanimous approval of the 
whole profession. Noman ever accepted that office who was 
more competent to fulfil its duties or who gave greater promise 
to the profession and the public of being a worthy servant of the 
community. His memory of the House of Commons, from 
different points of view, went back 50 years, and he looked back 
to the time when from the gallery of the House of Commons he 
heard the duels between Sir Hugh Cairns and Sir Roundell 
Palmer. In his belief, there had not been a time in all this 
period when the two front benches of the House of Commons 
had been more brilliantly represented by members of the Bar 
than they were at this moment. He had entire confidence in the 
great services that the Attorney-General would render. He only 
hoped he would not work. too hard, so as to prematurely age 
that charming personality in which all his friends delighted. 
With that expression of a desire, which he trusted the Attorney- 
General would remember as a hint, he asked his brethren of the 
Bar to join in thanking him for his attendance there that day. 
xe 

Mr. Boydell Houghton, who seconded the motion,said they were 
always pleased to have the Attorney-Geheral presiding over their 
annual meetings, but they were specially pleased to have the new 
Attorney-General there that day, because, as Sir Edward Clarke 
had said, they were all proud of him and rejoiced in his brilliant 
and successful career at the Bar. 


The motion was carried with acclamation. 


x 


The Attorney-General, in reply, said he thanked his old friends 
Sir Edward Clarke and Mr. Boydell Houghton very heartily for 
the too kind things they had been good enough to say, and he 
thanked the meeting very sincerely for the generous warmth with 
which they had accepted their proposition. He knew that the 
Bar of England was the most generous profession in the world. 
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The Resignation of Mr. Justice Bucknill.—Mr. Justice 
Bucknill, who proposed to resign at the close of the Michaelmas 
Sittings, when he completed fifteen years of judicial service, but 
who postponed his resignation with the object of facilitating the 
removal of the arrearsin the Court of Appeal, has been compelled 
by ill-health to fulfil his original intention of not returning to the 
Courts. His retirement will be sincerely regretted by the 
members of both branches of the profession. He has been a 
very human judge. It is not by any special qualities of legal 
learning that Mr. Justice Bucknill has gained the high regard in 
which he is universally held. Probably he would have made a 
deeper mark as a judge in the Probate, Divorce and Admiralty 
Division, where he practised before he was promoted to the 
Bench, and where he has not infrequently sat when help from the 
King’s Bench staff has been required. {t is by the conspicuous 
gifts he has displayed as a Nisi Prius judge—his keen sense of 
fairness, his painstaking industry, his judicial good humour, his 
breeziness of temperament—that he has won the wide popularity 
he enjoys. The man has never been lost in the judge, nor, let it 
be added—for he has never been lacking in dignity—has the 
judge been lost in the man. We trust that, quickly regaining 
his strength, he wil] long continue to enjoy those country pursuits 
of which there has always been an agreeable suggestion in his 
judicial bearing. Ibid. 


he 


British Law and Colonial Agitators—The South African 
Government is cheerfully engaged in raising as many as possible 
of the yet undecided points in constitutional law, and to the jurist 
many fascinating problems arise out of its latest action. The 
deportation of ten Labour leaders, without trial under martial 
law or under the ordinary law of the country, actually carried 
out by decree of the Executive while a judge had cognizance of 
this proposed illegal step, is certainly a very grave infringement 
both of constitutional law and of the respect due to Civil Courts. 
But, so far as the South African Government is directly con- 
cerned, no doubt a local Act of Indemnity passed by the Union 
Parliament at the Cape will relieve them of all liability. But 
how stands it with the owners and master of the good ship 
Umgeni, which took the exiles on board and is carrying them on 
a journey to London? This acceptance of the agitators on 
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board against their will is an assault and false imprisonment ; 
as such it is both a tort and a crime. The Umgeni is a 
vessel of the Natal Line and flies the English flag; in other 
words, she is British territory and, as was decided in Davidson 
v. Hill only a few years ago (1901), the English courts have 
jurisdiction to try all torts committed on board such a ship. 
If, then, the master and his owners are sued in England, have 
they any answer? A local Act of Indemnity cannot protect the 
-master except so far as his illegal actions took place in a South 
African port or within the territorial waters—i.e., three miles 
off the South African shores; for on the high seas the Union 
Parliament has no jurisdiction. But the false imprisonment 
is a continuing tort; it is not completed with the first act of 
assault, but with the final act of detention preceding release. 
Hence a tort has been committed on the high seas, and so is 
outside any Act of Indemnity of the Cape Legislature. Again, 
can the master ofthe ship plead duress—that his hand was forced 
by the South African Government? Duress is a question of 
fact, and, according to the Times, there is reason to believe 
that the ship was specially chartered to the Cape Government 
by its Natal agents for this service—in which case any plea of 
duress is beside the question, But even in the absence of such 
an agreement, and even if the master acted under pressure, such 
conduct as is suggested on the part of the South African Exe- 
cutive seems scarcely ‘duress’ sufficient to excuse a tort or a 
crime. The whole situation promises a series of interesting 
problems in practical jurisprudence for the edification of our 
Courts. Ibid. 


* 


* x 


Conscientious objections by Jurymen.—To what extent ought 
courts of law to exempt a-juryman from service because of a 
‘conscientious objection’ on his part to some element in our 
criminal law ? No such ground of exemption, of course, can be 
legally claimed; but where a bona fide objection of this kind 
exists it is rather unsatisfactory to retain a juryman against his 
will on the panel. In the murder trial of Ber v. Ball and Eltoft, 
which has taken place at Liverpool, Mr. Justice Atkin released 
from the jury one of its members who satisfied him that he had 
a conscientious objection to capital punishment. Some years 
ago Mr. Justice Kennedy, as he then was adopted a similar 
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course at the Old Bailey, and in one of the militdnt suffragette 
prosecutions Lord Coleridge excused a juror who explained 
that he could not conscientiously condemn the actions of those 
ladies. Public opinion, no doubt, would approve of exemption 
in such cases, but the difficulty is to know where to stop. A 
juryman who believes that the law requires amendment in some’ 
detail can scarcely be excused from service:in any case involving. 
that reform merely because of his views. Happily, in practice 
jurymen are usually people of sound common sense, who. hold' 
normal- views, and therefore the ‘conscientious objector’ is’ not 
often'seen in the jury-box. Ibid. 


kal Ul 


Contempt of Cowt.—Great uncertainty bas long prevailed as 
to the precise limits of the offence known as contempt of court 
when committed by the publication in the press of matter 
affecting the trial of a pending action. It is generally agreed 
that the publication of comments which tend to prejudice the 
fair trial of any action is a serious contempt, but three points 
remain in great doubt. First, as to what trials the principle 
extends. Criminal trials, of course, are protected; so are civil 
trials by jury whether in the King’s Bench or the Probate 
Division of the High Court; but how far comment is forbidden 
upon pending litigation in Chancery or before a judge, unassisted 
by a jury, in other Divisions, is still nota settled. point. On 
an application last Tuesday in the case of Leshe-Melville v. Leshe- 
Melville, Platt and Fitzwilham, a pending divorce trial, Mr. Justice. 
Horridge (sitting as an additional judge of the Probate, Divorce 
and Admiralty Division) applied this principle to a cause entered 
in the special jury list of the Divorce Gourt. Secondly, to what 
extent is the publication of collateral matter about a party toa 
pending action, without direct reference to the subject matter of 
the litigation,a contempt? In the case in question a society 
newspaper published a ‘smart paragraph’ about a peer well 
known to'be the co-respondent in the pending divorce suit, and 
gave a picturesque account of his career certainly calculated to 
impress any juryman who happened to read the article with 
an unfavourable view of that nobleman’s moral standard. 
Mr. Justice Horridge held that such an article, being undoubt- 
edly calculated to prejudice the fair trial of the case, amounted 
to a serious interference with the course of justice, and was a 
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contempt. Again, it is well settled-that in cases of this kind 
there must be a serious, and not merely a technical, interference 
with justice before the Court will intervene and treat such in- 
terference as a contempt (per Lord Justice Collins in Hunt v. 
Clarke, 58 L.J., Q.B. 490). The liberty of the Press would 
be unduly fettered if frivolous applications were encouraged in 
merely nominal contempts. But it is not always easy to say 
what is a serious interference with the course of justice. In 
the present case the co-respondent held a high station in society, 
so that comments upon his pending case would naturally be 
widely read by the public at large, including possible jurymen. 
And Mr. Justice Horridge, taking a most serious view. of the 
contempt, committed the director of the „paper, whom he regard- 
ed as personally responsible for thearticle, to prison sine die, 
until he should satisfy the Court that he had purged his 
contempt Ibid. 


wa 


Judrcrally determmed.—A South Dakota correspondent sends 
us the following: 

“It wasin a Black Hills court. Time, frontier days, Case, 
State of South Dakota v. Peter Larson. Charge, grand larceny, of 
the ‘doctered-brand’ variety. 


“All day long the prosecuting attorney, who was something 
of an old legal fossil, had, like the football hero, ‘ wandered round 
the end,’ but had never quite managed to strike the centre of 
his case. The defendant’s attorneys were alert and taking every 
possible advantage of the missteps of the prosecution. The Court, 
with ill-concealed disgust'at the’ lambering method, or lack of 
‘method, on the part of the prosecutor, had from time to time taken 
a hand in the state’s case. This course, instead of gaining the 
‘gratitude of the state’s attorney, aroused his ire. Finally the 
Court assisted in framing a question directed at a witness, so as 
to forestall an objection from the defence. 

“ The Court must think that I don’t know to examine this 
witness ,”’ blurted out the prosecutor: 

“The Court thinks the prosecuting attorney is not „only 
ignorant but also egotistical,” snapped the judge. 


“Is that a—a judicial determination of the Court?” stam- 
mered the old prosecutor, somewhat taken aback. 
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'* If the matter was properly before this Court, it would 
certainly so hold. Proceed with the case.” 


The Green Bag. 


thy 


Father and Judge—Hon. “ Ollie ” James, the giant Senator 
from Kentucky, told this story of a Kentuckian holding the office 
of trial justice in that state. 


His own son was once brought before him on a charge of 
drunkenness and disorderly conduct. His Honor listened 
gravely to the evidence, which established a clear case against 
the young man, and said: 


“The Court will now render sentence. You're fined one 
cent and costs. The Court will remit the costs, and you may go 
home and thank God that your father is the judge. "—Jbid. 


* 
* * 


Lawyer—The cross-examination did not seem to worry you. 
Have you had any previous experience ? ” 
ity 
Clsent—‘‘ Six childern” Kansas City Star. 
* 
x 
Counsel for the Defence (to client who has been dozing during 
the verdict)— “W ake up and get out. You're acquitted!” 
* 
* 
Accused—“ Lor’ lumme. Wot! not guilty?” 
“The Green Bag.” 





CONTEMPORARY LEGAL LITERATURE. 

In the January number of the Journal of the Society for 
comparative legislation Professor Lee tells us how in British 
Guiana the Roman Dutch Law has been gradually superseded by 
the English law Mr. Charles Reis tells the same story 
about Spanish Law in Trinidad. It may interest the Indians 
to know that the Law in the latter country has owing to the 
‘introduction of immigrant labourers from India been to a certain 
extent influenced by the Indian Law, certain portions of which 
bas been incorporated into the law of that colony. 

The usual review of the legislation during the year 1912 also 
appears in this issue. Sgyptseems to have had the largest legis- 
lative activity during the year. The statutes and decrees of the year 
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include provisions dealing with the administration. of justice 
the condition of peasant proprietors and the preservation of 
antiquities. By an amendment of the Penal.Code any person 
condemned to a term of imprisonment not exceeding 3 months is 
given the option of serving his sentence outside the wall of the 
prison. By another provision, usury is made an offence. A new 
article in the Civil Procedure enables the Government to resort to 
arbitration when questions arise on contracts for public works 
Another law confers the right of interpellation on the members of 
the legislative Council. A comprehensine regulation has also been 
passed as to advocates their qualifications, recruitment etc. A 
Homestead Law exempts the holdings of small proprietors from 
seizure for debt. The important Legislation in France is that which 
gives putative children under.certain circumstances the right to 
have their natural paternity declared against the father. If the 
claim is mala fide, the Court is given power to punish the 
claimant in addition to condemning him to pay the costs of the- 
other side. By four international conventions, Germany has 
declared the Law as to the effects of marriage on property 
where there is a conflict of laws. During the year, Russia: 
has organised a system of elected and salaried justices of! 
the peace and has followed the lead of other European countries 
by. making legal provision for the relief of workmen during 
sickness and for imposing on their employers the duty of insuring’ 
them against accidents, The feeling against Jews appears to be 
very strong and they are declared ineligible to serve in Peasant 
Courts. A reform seems also to have been introduced in the 
matter of women’s rights of inheritance. Under the former law, 
a daughter where there were also one or more sons inherited only 
one fourteenth òf the immoveable and one eighth of the movè- 
able property left by. the parents and had no right of inheritance 
to: property left by a brother or sister if there was a brother 
surviving. The new law equalises the rights of sons and daughters’ 
in the first case and brothers and’'sisters in the second, inherl-' 
tances being divided among them in, equal shares except in the 
case of rural land of which each daughter, if there are. 
sons each sister if there are brothers has the right only to- 
a seventh part. Australia attempted an amendment of 
the constitution in several important respects but failed on 
the referendum. By the Immigration Act 1912, power is. 
5 
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given to establish medical bureaux at places outside the common- 
wealth and also to prevent people who are unhealthy from 
entering the Dominions. An act of New South Wales establishes 
an industrial court of arbitration. An amendment of extensive 
character is made in the Criminal Code of Western Australia by 
providing for preventive detention and for a Criminal Court of 
appeal. In certain classes of crimes e.g., murder, grievous hurt, 
and offences against morality (rape, abduction incest etc.,)a person 
twice convicted, and in the case of certain other crimes stealing 
robbery etc., when thrice convicted, the court is given power to 
sentence the man to preventive detention #.e,, he is kept in 
confinement subject to less rigorous discipline than other crimi- 
nals and is required to pursue some calling or other the pro- 
ceeds of which will be applied towards the maintenance of him- 
self and his dependants. The Governor may at any time allow 
the criminal his liberty or license but as a condition for such 
liberty, the criminal must place himself under the supervision 
of a society or person willing to take charge of him. 
The license may be revoked at any time by the Governor. If 
after being let out, the man is of good behaviour for three years, 
he is absolutely set free. The Act providing for criminal appeals. 
while following closely the -lines of the English Act gives the 
Court of appeal power to order a new trial which the English 
does not give. New Zealynd has passed an Act giving power to 
the Supreme Court to appoint guardians to the person and pro- 
perty of a person who by reason of age, sickness, mental infirmity or, 
excessive use of alcobolic liquor is unable wholly or partially to 
manage his affairs. Seuth Africa has passed a comprehensive 
Irrigation Law which invites comparison with the system in 
India. A curious ordinance in Nysaland is directed against the 
attempt of the native to avoid payment for, two huts by keeping. 
both his wives in the same house by requiring a separate hut 
tax for each wife. Wanitoba and British Columbia have 
thrown open the legal profession to women. 


When does the violation of a criminal statute make the wrong- 
doer civilly responsible ? Professer Thayer of Harward considers’ 
this question in the Harward Lato Review for F ebruary in an 
article headed “ Public Wrong and Private action.” He considers 
two kinds of statutes—statutes prahibiting action such as health 
laws, traffic ordinances, spe d limits and other police regulations, 
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and statutes requiring certain affirmative .action eg, imposing 
the duty to remove snow from walks etc. He thinks that. in the 
case of all statutes prohibiting action, the. effect of the statutes is 
to make their violation as a matter of law a falling off from the 
degree of care a reasonable man ought to take, whereas that was 
a matter for the consideration of the jury in each case formerly 
in other words—any person injured by their violation is, entitled 
to claim damages against the wrongdoer. In the latter class of 
cases, he would make certain distinctions, If the duty was a 
common-law duty and the legislature only regulated it, th se-of 
action of the party would not be affected by the statites. The 
again, statutes which appear to require an, rmative act are 
often only prohibitive statutes. In such gases, the rule stated 
above will apply. Barring these two cages he thinks that it is 
dangerous for courts to speculate as to ‘unexpressed legislative 
intent and create private remedies by implication, 






Mr. Willes B. Perkins givesa oe the reform of proce- 
dure in England and America, He says that up to the time of 
Bentham, people hardly realised the significance of the distinc- 
tion between substantive law and procedure. English lawyers 
thought forms of action were of equal importance with the 
substance of the rights. The first recognition of his principles was 
in America in the state of Louisiana. His attempt to simplify 
and rationalise procedure was opposed by the conservatism of 
lawyers. The opinion of the first commission in 1831 was that 
the existing rules of common law pleading were founded“in strong 
sense and closest logic ” and so appeared when well understood 
and explained.” The so-called Hilary rules of court and some 
partial changes in Chancery practice were all the result. In 
1848, the New York Civil Code was passed and this roused the 
English Legislature to action. Various statutes reforming proce- 
dure were passed during the years 1852 to 1872. The first series, 
known as the Common Law Procedure Acts established a 
reformed system of pleading at law—the second series reformed 
equity pleading. They marked a great advance in the 
direction of reform. Forms of action were simplified and 
many fictions formerly required to be set forth in pleadings 
were abolished. More significant than these, many equita- 
ble defences were permitted in actions at law. These Acts 
were followed by many of the American States. But they fell, 


A 
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NOTES OF INDIAN CASES. 

Ganesha Rao v. Tulja Ram Rao, I. L. R. 36 M. 295 
(P. C.) Wherever a new statute is passed, it is always a matter 
of some nicety as to how far the new statute affects pre- 
existing law and how far it is to be read subject to it. The 
construction of the Civil Procedue Code has not been free from 
this trouble though it affects only procedure and prima facie 
need not much conflict with pre-existing law, Courts were at one 
time very much exercised as to how far it was consistent with 
the Civil Procedure Code to allow the Karnavan to sue on behalf 
of the family. The question whether the managing member of 
a Hindu family could sue without making the other members 
parties can hardly be said tobe a settled point even now though 
the Privy Council decision in Kishan Piasad v. Har Narain Singh 1 
has considerably smoothened the conflict. Again, there has been 
discussion whether the managing member could be said tobe a 
person entitled to give a discharge within the meaning of S. 8 
Limitation Act, (7 of the present act). Another question has 
been whether the managing member or the Karnavan who is also 
the guardian of his minor coparceners is bound to furnish security 
before receiving moneys in execution Harihar Pershad Singh v. 
Mathura Lal? and Ganesha Row v. Tula Ram Row 8. There 
were questions as to the rights of the managing members to 
execute decrees in favour of the family, about the application of 
s. 30,C. P. C. (O. 1, R. 8) about the binding nature of the decrees 
against widows and managers, about the reversioner’s rights to re- 
open satisfaction entered up by widows—and numerous other ques- 
tions arising out of the apparent conflict between the provisions of 
the Code as to “ recognised ” agents and the general law permitting 
some people to represent others. The Madras Court had held 
applying the theory that the Civil Procedure should be read sub- 
ject to the personal law of the parties that the manager of a 
Hindu family would not be disentitled from exercising his power 
as such manager because he happens to be the guardian ad litem 


1, (1911) I. L. R. 88 A. 972. 9, (1908) I, L. B. 35 O. 661. 
; 3. (1909) 21 M. Le J, 1098, 
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of one of the minor co-parceners. The Privy Council judgment 
under notice over-rules this decision. Their Lordships hold that 
the managing member cannot under those circumstances affect the 
interests of the minor by compromising without leave. Their 
Lordships decide the question on the language of S. 462 (O. 32, 
R. 7). If this decision is taken to lay down that in no case the 
Civil Procedure should be read subject to the Hindu Law, there 
- might be difficulty in reconciling it with the decision in 33 A. 272. 
As.their Lordships express no opinion on the general theory, it is 
safer to take it that their Lordships proceed merely on the language 
of the section. But even so in the light of their Lordship’s de- 
cision, the decisions of the High Courts in India on at least some 
of the points noted above might require reconsideration. For in- 
stance it is clear that the decisions that dispense with security in the 
case of managing members cannot stand, It is difficult to see any 
distinction in principle between O., 32, R. 7 and R. 6. The 
refinement of Mitra J. based on the indefiniteness of the minors’ 
interest .is equally applicable to R. 7 but was disregarded by the 
Privy Council. The decision of their, Lordships may have even 
the effect of frustrating the object of the Legislature in recasting 
section 8 ofthe old Limitation Act. Assuming that payment 
to the managing member is payment to the decree-holders 
within the meaning of O. 21, R. 1. O. 32, R. 6 has the effect, by 
expressly prohibiting such receipt without leave, of making it 
ineffective. ‘As their Lordships do not express any opinion on the 
general theory, it may be that where minors are not involved the 
managing member can give a valid discharge and act generally 
so as to bind the other members. The fact that their Lord- 
ships leave the question open whether the managing member can 
bind the minor when he is not himself the guardian, seems to 
point to the conclusion that in their Lordships view, wherever the 
Code is not explicit, there is nothing improper in reading it sub- 
ject to the provisions of the substantive law governing the parties. 





In re K. Ganapathi Bhatta:—I. L. R. 36 M. 309. 
In this case the accused had made a complaint to the police that 
a theft took place in his house and that he suspected two people 
whom he named and who were his enemies. On enquiry it was 
found that no theft at all had taken place in his house. Sanction 
wes accordingly given to prosecute him for an offence under Sec- 
tion 211, Indian Penal Code.. He was acquitted on the ground 
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that the statement that he suspected the two people did 
not amount to making a charge against them. But the 
High Court in acquitting him observed that he might properly 
have been charged under Section 182, Indian Penal Code. The 
complainant accordingly applied for sanction for prosecuting the 
accused for that offence. But when prosecution was launched, 
the accused pleaded Autrefois acguwit—Section 403, Criminal 
Procedure Code in bar. It was argued for him that the offence 
under Section 182 was one with which he could have been 
charged on the previous occasion under Section 236, Criminal 
Procedure Code and therefore the acquittal operated as a bar. 
The argument for the Crown was (1) that this was a case of an 
independent offence coming within Section 235 Cl. (i), Criminal 
Procedure Code; (ii) that as a sanction had not been 
taken for this offence at the time, of the previous trial the Court 
which tried the former offence was not competent to try the 
later offence. Their Lordships overruled both the contentions 
and held that the new trial was barred. Want of sanction which 
is curable under S. 537 cannot be a jurisdictional defect. 
Sanction under S. 197 and S. 188 might stand on a different 
footing though not necessarily. But as these questions are from 
their very nature not likely to arise in practice it is unnecessary 
„to consider them. The conclusion seems to be unexceptionable. 





Ramammal, in re:—I. L. R. 36 M. 387. and Re Muthia 
Chetty :—I. L. R. 36 M. 392. 


In these cases, their Lordships lay down the proposition that 
the production of a forged document in obedience to a summons 
cannot by itself amount to using the document within the mean- 
ing of S. 471, I. P. C. The act is an act in invitum and the party 
cannot be held responsible for it. We do not see even why the 
accused should not rely on S. 76, I. P. C., the act for which he is 
charged being one he was bound by law to do. The protection 
that this decision affords will of course, be only co-extensive with 
the duty under S. 162 of the Evidence Act. Suppose a witness is 
asked to produce a document of a particular date, executed by 
a particular person &c. &c., is he bound to produce a documet 
which he knows is not such a document but only purports to be 
one such? But suppose the document is only tampered with in 
certain material particulars so as to make it forgery but agrees 
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with the description in the summons, obviously in sucha case he 
must be protected. Suppose again there was a conspiracy 
between the party who wants the document and the party pro- 
ducing it in pursuance of-which the one gets the other summoned 
and the latter produces the document which he knows to be 
forged. Should it make any difference ? Again suppose the 
man.is put in possession of a forged document of whose forgery 
he is aware, after the service of summons; would that 
make a difference? In determining these questions, it may 
be necessary to bear in mind that itis hard as pointed out 
by their Lordships, to put the party tothe risk of having to 
consider whether the document answering the description given 
in the summons is genuine or not. In this case, their Lordships 
were also of opinion that the fact that the party in addition to 
producing’ the document also swore to its genuineness could not 
make any difference. Their Lordships exclude the case of con- 
spiracy which may stand on a different footing. 





Narayana Kutti Goundan v. Pachiammal: (1911) 
I.L.R. 36 M. 426. In this case his Lordship Mr. Justice 
Sundara Aiyar points out thatin applying the English and American 
cases on subrogation to Indian conditions, an important circum- 
stance is generally forgotten viz that sec. 54 of the Transfer of 
Property Act requires a registered instrument for the transfer 
of mortgage securities and as such a mere agreement either with 
the mortgagor or the mortgagee cannot give a person lending 
money a mortgage lien over the property. His Lordship is 
of opinion that subrogation can be permitted without an 
actual assignment only in two classes of cases first, where 
the person having a previous interest in tbe property pays 
off a prior mortgage; secondly where a person believing 
himself to have title to the property discharges an incum- 
brance on it. His Lordship does not confine the word “ interest” 
to such interest as would come within S. 91 of the Transfer of 
Property Act but would take it rather in the sense in which it is 
used in S. 69 of the Contract Act and would extend it so as to 
cover reversioners of a deceased Hindu. This view seems to 
accord with that taken in subsequent cases in thiscourt and has 
the merit of being sufficiently liberal without at the same time 
encouraging officious payments. 
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Marudevi v. Parimakka:—I. L. R. 36 M. 203=22 
M. L. J. 309; Mathu Amma v. Gopalan :—23 M. L. J. 496. 


Important as these decisions are, for the points they actually 
decide, they are more important still from the point of view of 
sound progress. The`attitude usually adopted towards matters 
Malabar is that they are a genus by themselves, incapable of 
progress, and requiring treatment however obsolete, provided it 
is hallowed by the name of Holloway, or some other worthy of 
Malabar reputation. That the so called peculiarities of Malabar 
law are in one respect at least, the result of a now exploded 
legal theory of Holloway, J. and “had nothing to do with 
actualities, has we think been successfully shown by the referring 
judges in Govindan Nair v, Sankaran Nasr 1. Another fruitful source 
of error in Malabar is theconfusion that is constantly made between 
legal rights and social customs or practices. Theservice done 
by these cases is in pointing out the necessity for distinguishing 
them. It is no function of the Courts to bolster up decaying 
social practices. Their duty is to enforce legal rights, taking the 
social customs as they are. For instance, take the case of 
Hindu Law. A sister is entitled to be married. How much 
is the brothér bound to pay towards the expenses of the 
marriage? The practice of dowry may have recently grown up 
in the community and it might be impossible to marry the girl 
withbut paying a dowry. The Courts will feel no difficulty in 
including the dowry in the expenses of marriage. Why 
should Malabar Law alone be incapable of keeping pace 
with the requirements of society? It was once the practice 
among Malayalis for ladies to residen the Tarwad house even 
after marriage. When such was the Social custom, it was 
improper for the lady to leave the Tarwad for the husband’s 
house and the karnavan as the director of the morals and 
maintainer of discipline in the- Tarwad might well have 
refused to maintain her. But now when the practice is changed 
and it is considered respectable for ladies to accompany their 
husbands, why should the old rule continue? Formerly, all the 
membersof the family used to reside at the Tarwad house, butnow 
times have changed ; requirements of education, and professional 
duties take the junior members away from the Tarwad house, 
very properly, and in good many cases to the great advantage of 





any 
1. (1908) I. L. B. SAM. 35118 O. 19 M, L. J. 350. 
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the Tarwad as a whole. Is the Court bound to say that 
they are not entitled to have separate maintenance? Their 
Lordships point out that the junior members have a legal rignt 
to be maintained as co-owners of the property. Ordinarily the 
custom being for all the members of the Tarwad to live together 
they are entitled to be maintained only at the Tarwad house. 
But if for any proper reason, the junior member is unable to stay 
at the Tarwad house he is entitled to be maintained—subject 
of course to this limitation that he is- not entitled to receive more 
than he would have got if he were at the Tarwad house. Having re- 
gardtothe prevalent practice of ladies accompanying their hus- 
bands, their Lordships hold that their leaving the house must be 
taken to be for a justifiable purpose and that in the absence of 
waiver, they are entitled to recover maintenance from the Karnavan 
Mr. Justice Subrabmania Aiyar struck a healthy note when he 
held in Neelekanta Thiravambu v. Anantha Narayana Aiyar 1 that a 
promise by a deceased Karnayan to pay the English tutor of his 
Anandravan, was fora binding purpose and enforcible against the 
succeeding Karnavan. We had earlier held that the wife’s main- 
tenance may be properly included in tbe maintenance allowable 
to a North Malabar Marumakkathayi. We are glad of the 
further progress indicated by the cases under notice, though they 
may prove uncomfortable to many a Karnavan. 


1. (1907) 19 M. L. J. 690, 
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Sanyasi Baritya v. Artaswaro: I.L. R. 36 M. 287. 
On principle, the conclusion arrived at by their Lordships Ben- 
son and Sundara Aiyar JJ. in this case, seems to be irresistible 
though one can appreciate the doubts that troubled Turner C. J. 
and Kindersley J. in the earlier case in Keshva v. Rudran 1. 
It cannot be denied for instance that the conclusivepess given 
by S. 11, of the Oaths Act to evidence given under S, 9 is limited 
to the proceedingsin which the oath is taken. It cannot also be 
denied that to hold that a judgment based on oath should operate 
as res judicata is indirectly to extend the conclusive effect of such 
evidence to other proceedings, which looks somewhat unreason- 
able. As pointed oùt by their Lordships Benson and Sundara 
Aiyar JJ. themselves in the case in Raja Kumara Venkata 
Perumal v. Thatha Ramasumi Chetty? S.13, C. P. C., (present 
S. 11) cannot in terms apply to compromise decrees. The 
distinction between a compromise decree and a decree in a suit 
involving only one issue, like the genuineness of the document 
sued upon, decided upon an oath is hardly perceptible. Never- 
theless a distinction however fine, does exist between a decree 
based upon a compromise where the Court has to accept the 
conclusion from the parties and a decree based upon evidence 
which the law declares conclusive but whose bearing it is for the 
Court to determine. The one involves no adjudication by the 
Court while the other does. If as under the old Regulation 
(see Vasudeva Shanbog v, Naraina Pillai 8) oath was a mode 
of disposal of the suit and not merely a mode of furnishing a 
superior species of evidence the conclugion of their Lordships 
in 5 Mad. 259 would have been the only correct conclusion 
possible. Assume for instance, after a decision is passed, a 
certain kind of evidence is declared inadmissible by legisla- 
tion; would that fact make the decision any the less res 
judicata? One is not also certain that, their Lordships would 
have come to the same conclusion but for the then prevalent 
misconception as to the effect of Jenkins v. Robertson 4. The 
binding effect of a decision passedron an oath on persons 
represented by the party on record stands on an entirely different 
footing. With the more liberal views.prevailing as to the, powers 
of karnavans and managing members even those cases that hold 





1. (1862) I. L. R. 5 M. 269. 3. (1911) I. L. R. 35 M. 76. 
8. (1879) I. L. R. 2 M. 356, 4, (1887) 1 H. L. Bo. & Div. 117. 
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that such decision does not bind the junior members may require 
reconsideration—but that is a different matter. 


Girdhar Lal Prayagdatt v. Maniokamma, I. L. R. 38 
B. 10. The old maxim that no man shall set up his own iniquity 
as a defence any more than as a cause of action has been in course 
of time subjected to limitations and a distinction of importance 
is pointed out in the case under notice which if applied logically 
may perhaps lead further than the learned Judges intended to go. 
It is stated that as between mortgagor and mortgagee or where a 
transaction entered into for the purpose of defrauding a third 
party is still executory or merely in the stage of a contract (as dis- 
tinguished: from a conveyance) the party sought to be bound there- 
by may be allowed to show its real nature even by setting up his 
own fraud. In the particular case the learned Judges find that the 
fraud has not been carried out and that may be sufficient to 
bring the case within the ordinary rule of granting relief; but if 
‘the distinction above suggested is good, it need make no difference 
whether the fraud bas been carried out or not. The observations 
of'the Judicial Committee in the case in Ram Surun Sing v. 
Mussammat Pran Pearry 1 are quite general though on the facts 
of that case, the fraud had not succeeded. Their Lordships put it 
merely as a case in which the mortgagor is entitled to plead and 
to show that no money was in fact advanced. Stress is laid in 
that case by their Lordships as also in other cases on the fact of 
the mortgagee being out of possession and the mortgagor having 
merely to defend his possession. It will be interesting to see what 
_ decision the courts will give if a suit is brought on the footing of 
“a fraudulent usufructuary mortgage under which the mortgagee 
has been putin possession and the mortgagor sues to recover 
possession in denial of the mortgage after the fraud has succeeded. 
The mortgagee is not entitled to possession except to secure the 
debt due to himself and the debt can be shown to be non- 
existent. 


In Ganesh Row v. Tulja Ram Row, 26 M.L, J. 460, 
Justice Wallis deals with a difficult question of Hindu Law on 
which there is little or no authority and the conclusion he comes 








1. (1870) 18 M. I. A. p. 551. 
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tois rather hard tosupport on any principle of equity. The learned 
Judge relies in great measure on what he regards as the settled 
practice of the court both here and in the mofussil in such 
matters but we are not aware of any precedent directly in point. 
The question for decision was as to the right acquired by a son 
born after an alienation by the father of his interest in property 
belonging to a joint family consisting at the date of alienation of 
the father and his first son. The learned judge holds that the 
after born son will be entitled to a third share in the properties 
as they stood after the alienation. 


He states that his conclusion follows in large measure from. 
the decision in Nanjayya Mudali v. Shunmuga‘Mudali 1. With 
all respect we do not quite follow his argument. We may 
assume for the present purpose that, in spite of the alienation, the 
alienor continues to be a member of the joint family; but 
it cannot be contended that the alienation is to have no effect 
whatever on his rights ın the family. In the Ayyagiri case 2. 
Sir Bashyam Atyangar observed at one place that the right 
of survivorship is incompatible with ‘the position that a 
member of a Hindu family can alienate his undivided share 
and interest for value. This of course the learned judge meant 
to say from the point of view of the alienee. Later on in another 
part of his judgment, dealing with the position of the members 
of the family infer se he said “An undivided member of a 
family though he may alienate the whole or any part of his 
undivided share will continue to be an undivided member of the 
family with rights of survivorship between himself and the 
remaining members in respect of all the family property other 
than what he has transferred.” The learned judge felt that this 
was unfair towards the other members of the family but thought 
that their only remedy was to become divided; and in any 
partition to be so made, he said, that the property alienated will 
be included and debited to the share of the alienor. None of the 
later cases has had to work out the effect of applying this principle 
and there is nothing in the judgments in Nanjayya Mudali v. 
Shunmuga Mudali1 throwing light on this. question. In the 
case under notice, the after born sons can acquire right by 
birth in whatever belonged to their father at the time of 
their birth. The real question is what is it that belonged to the 

1 (1918) 15 M. L, T. 188. 2. (1902) I. L. R. 25 M. 690. F. B. 
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father after he had alienated his interest in the property. Because 
he must be regarded as continuing to be a member of the joint 
family, can it be held that the interest of the other co-parcener 
i.e., the unalienated portion of the family property is still vested 
in the father so as to give to the after born son a right by birth 
therein. We are not at all sure that there is anything either in 
the Hindu Law texts or in the decided cases to support the 
view of the learned judge that the fact of the alienation by the 
father is no reason why the elder brother’s share should not be 
diminished in order to give a share to the after born son, The 
position of the alienating member is, to say the least, anomalous 
and it is impossible to work out the rights of the members of the 
family on a logical basis. In the particular case, it may be said 
that there is no principle of equity in placing the elder son in a 
position of advantage as compared with the later born son; but if 
the principle of the decision is to be applied to cases where the 
pre-existing co-parceners were brothers or other collaterals, it 
would appear unjust that the alienating co-parcener’s son should 
be allowed a share at the expense of his uncle. The question will 
then more pointedly arise as to the application and effect of 
Sir V. Bashyam Aiyangar’s dictum that the property alienated 
should be debitéd to the share of the alienor. 


Cbe. Madras Law Journal 
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We cannot help thinking -that-too much -has been made of 
the incident arising out of the Advocate-General’s Cross-exa- 
mination of Mr. Weston in Crompton & Co’s.; case. The 
complaint against the. Advocate-General was that without 
reasonable grounds’ or instructions he put ‘a question which 
imputed forgery to the witness. 

It would-be interesting to know what was the exact question 
about which all -the fuss has been made. 

So far as -we can gather, it was this :— 

“Q. Can you explain how it-comes about that every other 
“ copy you sent to England except-H. H. H. does not bear Mr. 
“ Brown’s signature ?- 

A. Mr. Brown’s signature was put on it. 


Apparently satisfied with this enigmatical reply, the Advocate- 
General:probed thé matter no further. The hearing was continu- 
ed for three or. four days and in the course of.it Mr. Grant is 
said to have complained repeatedly to Mr. Justice Wallis that 
this question contained an imputation of “forgery”. The 
Advocate-General protested against this interpretation of his 
question ; he explained to the witness before. he left the box that 
no such imputation was intended, and he.dealt with the matter 
again át, the close, of the trial, «ridiculing it. Mr. Justice Wallis 
seems to: have brushed the complaint aside on each occasion and 
passed it over in silence in his elaborate judgment. 

.In opening the appeal the complaint was again brought 
forward by.Mr. Grant. And this time. the Advocate-General 
thought fit to ‘insist upon its being gone into by their Lord- 
ships.. 

In England there is no statute, so far as we know, governing 
cross-examination but our Evidence Act contains express provi- 
sions protecting’ witnesses of the one hand. and:Counsel on the 
-other. In this case we should think that Mr, Weston’s previous 

‘admission that .he himself .had put: the crucial date (27th July 
1909) at the foot of the specification coupled with-the fact-that 
the signature “M. Brown ” was-on his copy and not on other 
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copies, justified the question put to him. It related to 
what at the time was one of the main issues in the case, 
namely, the identity of the specification agreed to by the parties ; 
and further the Advocate-General informed the Appellate Court 
that he had definite instruction that Mr. Brown had never 
signed any specification and that he was not in India on the 
27th July 1909. 


Much stress was laid on the fact that this aspect of the case 
was not afterwards pressed, (the Advocate-General having 
decided not to call evidence on the point of identification when 
satisfied by Colonel Clibbon’s statement that he had never 
contemplated agreeing to any specification save one). The 
question was proper or-not when it was put and it is difficult to 
see how subsequent events affect the matter unless of course 
they are such as tend to show that the question was not put 
bona fide. Some part of the discussion turned upon the degree 
of respect due to the witness’s position—a point upon which 
opinions might vary, but which we think is not quite relevant. 


What their Lordships expressed as their “ pious opinion” 
in the matter must, we think, be regarded as practically 
extra-judicial. But the respect due to their Lordships’ opinion 
requires that we should take note of it. From what we have so 
far reason to know the opinion of the profession is not unani- 
mous on the point. With reference to the insistence made on 
the position of the witness, we should have been glad if their 
Lordships had drawn pointed attention to the observations 
of this Court in Mr. Sullivan’s case, Sullivan v. Norton 1- 
They are as valuable to-day as 25 years ago, if not more 
so. Iftheir Lordships’ opinion is to be adopted as a guide 
by the legal Profession, cross-examination asa test of truth 
will, we apprehend, be seriously crippled. It is too much 
to suggest that at the end of a case, Counsel must formally 
withdraw all suggestions or implications (made in the course of 
cross-examination) that have not been proved. The very idea 
of being cross-examined may be resented by a superior witness, 
for cross-examination itself implies that the witness has not 
spoken, at any rate, “the whole truth,” according to his oath. 
Surely that is not the kind of sensitiveness that the policy of. the 
law takes note of. 

> 1. (1885) L L. R. 10 M. 28. 


PART XVI] THE MADRAS LAW JOUBNAL 185 


Chidambaram Chettiar v. Srinivasa Sastrial 
26 M. L. J. 473. We invite the attention of our readers to the 
decision of the Judicial Committee in Chidambaram Chettiar v. 
Srinivas r Sastrial 1. Their Lordships’ Judgment which confirms 
the decision of the Madras High Court in Chidambaram Chetti v. 
Sami Iyer 2 is very short; but it is authoritative as setting 
at rest some doubts occasionally suggested as to the correctness 
of the decision of the High Court, though the decision itself has 
been followed in several cases by this Court as well as by the 
Calcutta High Court. It may now be taken as settled that the 
principle underlying section 53 of the Transfer of Property Act 
(though not the section itself) will apply to movable property : 
and that an alienation of the kind described in S. 53 will not be 
protected merely on the ground of its being one for consideration ; 
it must also be one obtained in good faith. Of course, the onus of 
proving good faith may be lighter where the transfer is for con- 
sideration. (Vide I. L. R. 33 M. at p. 338 quoting from 5 Bom. 
L. R. 142) but there is no difference in principle. The decision 
under notice must also be regarded as settling that where the 
fraudulent alienation is by way of sale, it cannot be upheld in 
part, ż.e., to the extent to which there is consideration or the 
consideration has been properly applied. Where however the 
alienation is by way of mortgage, the question presents greater 
diffculty and amidst the existing divergence of judicial opinion 
on the point (see 24 M. L. J. 266 and the cases cited therein) it 
cannot be said that the decision of the Judicial Committee with 
reference to a sale will necessarily apply to a mortgage as well, 
One other point is adverted to in their Lordships’ judgment 
yiz., the rights of the transferee (otherwise than under the 
transfer) on the basis of his having applied part of the consideration 
to pay off binding debts, but their Lordships decline to express 
any opinion in the matter. Reference may be made in this 
connection to Palamalat Mudakiar v. S. I. Export Co. 3 where 
the court allowed the alienee a charge for the amount applied by 
him in discharge of a prior mortgage on the alienated property. 


Mussamat Bhaktawar Begam v. Mussamat Hasaini 
Khanam 26 M. L. J. 474. The decision of the Privy Council in 


1. Reported at p. 478. 9 (1908) 1. I. L. R. 30 M. 6. 
3. (1910) I. L. B. 38 M. 384. 
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Mussamot Bakhtawar' Begam v. :Mussamat Husaini . Khanam 
has: an important bearing- on'a question of mortgage -law 
over: which the Courts in India'can by'’no means be said 
to-be unanimous. The question before their Lordships. was 
as to: the starting point of- limitation fora suit for redemp- 
tion;,the mortgage being one by way of conditional sale and: 
the mortgagee having been put into possession. The arrange- 
ment was that the sale would be cancelled an payment of the 
amount of consideration in nine years. ‘The plaintiffs came to 
court alleging that as a matter of fact the mortgage amount 
had been completely satisfied by the usufruct, long 
before the nine years elapsed and that they were entitled: 
to possession.on the date on which the debt was so discharged. 
On: the case so presented the Judicial Committee held- that 
limitation under Art 148 commenced to run not from the 
expiry of the nine years but form the time when the debt was: 
liquidated by the usufruct. In the course of their judgment, 
their Lordships make certain general observations as to the 
accrual of the right of redemption in the case of what may 
briefly be called ‘term morfgages.’ When a mortgage deed speci-- 
fies a particular date for payment or fixes a particular term, the- 
question whether or not the mortgagor can redeem before the 
date so fixed or before the term expires has often come up before 
the High courts. Though the question is and is always said to 
be, one of. construction which must depend on the facts of each 
case, it cannot be denied that the Courts often start with some 
presumption as-to whether the arrangement is prima facie for the 
benefit of the mortgagor or of the mortgagee andı. the «indicia 
which they rely on in deciding the question of construction are- 
more or less of an arbitrary character, The well-known rule that 
the right of redemption and the right of sale (or foreclosure) are 
co-extensive is sometimes regarded as the exception rather than 
the rule. And in some casesit»has been suggested that’ the 
language of sections 60 and 62 of the Transfer‘of Property Act 
indicates a departure from previous decided cases. Where the 
usufructuary mortgage is of the kind described in section 62, 
clause (a), the Act expressly fixes the time when .the. mortgagor 
has the right to recover possession í. e:, when the usufruct has 
discharged the mortgage debt. In all other cases, whether a 
date or period is fixed or not, the- Act only indicates the time for 
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redémption by the words “At any time after the principal 
money. has become payable.” 

Among the decisions of the High Courts on the point refer- 
enge may be made to Sri Raja Sethrucherla Ramabhadra Raju 
Bahadur v. Sri Raja Vairicherla Serriya. Narayana ‘Raju 
Bahadur!: Tirugnana Sambhandha Pandara Sannadhi v. Nalla- 
tambi 2, Rose Ammal v. Rajarathnam Ammal 3, Radha Krishna 
Panda v. Madhava Naick 4, and Vishvendra: Thirthaswami v. 
Vishnumurts Bhatia 5, Vadgir v. Vadgir 8, Purnachandra 
Sarma v. Peary Mohan Pal Das 1. 

The judgment under/appeal proceeded on.the view that the 
principal money becomes payable only “when the payment 
becomes obligatory on the mortgagor” Husaini Khanam v. 
Husain Khan 8 and the High Court added“ the mere fact that 
the Plaintiff alleged that the mortgage debt was satisfied. within 
the period (of nine years) does not affect the question.” The 
Judicial Committee, in reversing the judgment of the High 
Court, make the following observations :— 

“ Ordinarily and in the absence of a special condition entitl-. 
ing the mortgagor to redeem during the term for which the 
mortgage is created the right of redemption can-only arise on the 
expiration of the specified period. But there is nothing in law 
to prevent the’ parties from making a” provision that the 
mortgagor may discharge the debt within the specified period 
and take back'the property. Such a provision is usually to the 
advantage of the mortgagor. * * * * * If the fact be as 
the Plaintiffs allege that the mortgage debt became satisfied under 
the contract in 1838, the right to recover possession accrued 
then and the suit is clearly barred.” 


_ Achut Ramchandra v. Nagappa. I. L.R. 38 B. 41.. 
While fully alive to the importance of putting a liberal inter- 
pretation upon enabling provisions in statutes we are not withọut 
doubts as to the correctness of some of the steps in the reason- 
ing,of the learned Judges. An appeal was presented on the last 
day of limitation on what was known to be an insufficient stamp 
and the pleader stating that he had not funds enough at the 








1. (1880) L L. R. 2..M. 814. 2. (1892) L L. R..16 M. 486.. 
3, (1898) I. L. R. 28 M. 88. 4. (1908) 17 M. L. J. 83. 
6. (1908) 18 M. L.'J; 235. 6. (18800 I'L R. ö B. 22. 


7. {1912).I. L. R..89 O. 828 B. (1907). 1. L. R. 28 A. 474. 
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time to pay the proper stamp duty, asked for time to pay.: The 
court refused to grant time and rejected the memorandum. of 
appeal. .Against this order there was an appeal to the High 
Court. The learned Judges hold that by virtue of S. 107 (2) 
‘of the C. P. C., O. VII, R. 11 (c) is applicable to appeals also 
and that under O. VII, R. 11 (c) the party is entitled as of right 
to demand from the Court that some time shall be allowed to 
him. to pay up the deficient court fee, (the italics are ours). And 
they further point out that except under O. VII, R. 11 (c) there 
is no power in the Court to reject the memorandum of appeal. 
This would have sufficed to dispose of the actual question raised 
in the appeal. The learned judges however prcceed to make 
some observations with reference to S. 149 of the code and the 
operation of the law of limitation in such cases. Emphasising 
the distinction between the obligation imposed: by the law of 
limitation and that imposed by the Court Fees Act, they 
suggest that the Legislature might have adopted the principle 
that where the plaintiff or appellant was within time in the 
actual presentation of his plaint or memorandum of appeal, he 
should be entitled to some further time for payment of Court 
Fees. This view seems to us to require further considera- 
tion. It was pressed upon the learned judges that the 
view of an extension of time as of right was inconsistent 
with S. 149 of the code, which leaves the question of extension 
to the discretion of the court. We are not convinced that the 
argument is sufficiently met by the observation that in the case 
of a plaint or memorandum of appeal the discretion must be 
exercised in accordance with O. VII, R. 11 (c), for admittedly 
that provision gives the court no discretion as to the fact of ex- 
tension but only as to the period of time. The learned Judges 
say that when the requisite fee is paid within the time fixed un- 
der O. VII, R. 11 (c), S. 149 would come into play and retrospec- 
tively validate the plaint or memorandum of appeal. We venture 
to doubt whether S. 149 can apply to a case where the court has 
no discretion to refuse to extend the time. Comparing this sec- 
tion with S. ‘582 (4) of the former Code, the learned Judges advert 
to the absence in S. 149 of any restriction as to the insufficiency 
being caused by mistake and infer tat by the new provision the 
court was intended to have a free and unshackled discretion in the 
matter. We would however draw attention to what appears to 
be a significant difference between the scheme of S. 582. (A). and 
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S. 149. Under S. 582-A the validation was declared by the 
Statute itself without any question of the discretion of the court, 
the only condition being that the deficient stamp duty should be 
paid up within atime to be fixed by the court’. But uncer S, 149 
it isleft to the discretion of thecourt to decide whether or not 
a person is to be allowed to make good the deficient court fee and 
it is only when such payment is allowed and made, that the valida- 
tion clause will apply. It cannot therefore be assumed that so far as 
a memorandum of appeal is concerned, S. 149 necessarily places 
an appellant on a better footing in all respects than S. 582-A for 
the effect of S. 149 will depend upon how the court exercises its 
discretion, whereas under S. 582-4 his right was practically 
absolute in the limited class of cases covered by that section. 

Assuming that O. VII, R. 11 (c) will apply to a memoran- 
dum of appeal but that an extension of time allowed under it 
will not fall within S. 149, the question will arise as to the oper- 
ation of the law of limitation in cases where an insufficiently 
stamped memorandum is presented on the last day. The pre- 
ponderence of authority is no doubt in favour of the view that 
the first presentation is good for the purpose of limitation though 
the memorandum was not properly stamped; but if neither S. 149 
of the Code nor. S. 28 of the Court Fees Act is to be appli- 
cable to the case, it is difficult to see how the Court can act upon 
a memorandum so presented. 


WMOitheensa Rowthan v. Apsa Bivi: I. L. R. 36 M. 194. 
This case raises a point of interest as to improvements. A pur- 
chaser in Court sale effected improvements while in possession. 
The question was whether he was entitled to be re-imbursed 
the cost of those improvements when his sale was set aside. 
Their lordships held he was. O. XXI, R. 93 permits the 
refund of the purchase money in all cases where the sale is set 
aside. It does not provide for anything more. Notwithstand- 
ing this omission, Phear J. held in Morgan v. Abdul Hye 1 that 
the Court had power to order reimbursement of money laid out 
on the estate. Ina case in Musadee Mahomed Cazum Sherajee v. 
Meerja Alyy Mahomed Shoosty 2 their Lordships of the Privy Coun- 
cil say that where a person has legal title and it is pleaded in 
equity to be void, the Court has power to order payment for 
improvements ż.e, in cases coming within S. 41 of the Specific 


1. (1854) 6 M.I. A. 97. 2. (1875) 28 W. B. 898. 
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Relief Act. This power seéms to ‘be-wider-than the power 
conferred*by S.-51 of the Transfer of Property Act in that good 
faith does not seem to be required. It may be.a:question whether 
the wider.rule enunciated in 6 M..I. A. 27 is not the proper one 
to be applied to cases where a Court sale is set aside. Their 
Lordships do not decide the point ds on the facts, theif 
Lordships found there was good faith. “Though there is a 
distinction between stranger purchasers and decree-holder 
purchasers, -one does not see why the: latter should be 
disallowed the cost of improvement, eftected by them, when 
a purchaser whose sale is liable to be set aside on the 
ground -of -fraud should be allowed for his. There might 
be some difference in principle: between cases where ‘the sale 
is wholly void and where it: is only voidable. There was a 
further complication in -this case in ‘that the application 
was not made to the-court-which set aside:the sale-but a suit 
was brought to recover the value of-improvements. Apart from 
cases where -thereis a statutory duty cast -on the defendant'to 
effect improvements or to pay for them, a suit does not ordi- 
narily lie-for their value and ‘the right.can only be set.up by 
way of defence. In cases- coming under S. 41 of the Specific Relief 
Act or S. 51 of the Transfer of Property Act it is clear that im- 
‘provements cannot be the foundation of a separate claim as it 
would have been open to the party claiming their value to set up 
the claim in defence. The principle of the rule that the right is 
“only pleadable i in defence, in so far as it can be said to be founded 
on reason, is that a party should not.be made to pay for improve- 
‘ments when he does not want the property. But where he has 
made his election to take the property and there is no mle of 
pleading in the way there does not seem to be any good ground: 
why relief should be refused. There is no rule of pleading, 
which prevents a person from suing for a relief which he could. 
havergot by..setting up the claim, by way of defence in the exe- 
.cuting court. If the.old view,that the auction purchaser could +, 
recover his money by suit is still good law a fortiori his claim for-.. 
-improvements should: be allowable in suit. One cannot deny. 
however that piecemeal adjudication in this way might greatly 
embarass 'the court and there is something to be said for the 
view that a party should be put ‘to his election to get -all ‘his 
reliefs in the executing ‘court or by suit, 


Che Madras Law Journal 
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POWER TO REMAND TO CUSTODY VAGRANTS AND 
HABITUAL OFFENDERS. 


As regards persons likely to commit a breach of the peace or 
to disturb the public tranquility, a discretion is given to Magis- 
trates to arrest the suspect and to detain him in custody until 
the completion of the inquiry preliminary to taking security. 
The question is whether the magistracy is vested with any such 
power, pending an enquiry under S. 109 or S. 110 of 
the Code of Criminal Procedure. The police are vested 
under S. 55 (C. Pr. Code) with power to arrest such persons 
without an order from a Magistrate and without a warrant and 
Ss. 60 and 61 of the Code indicate clearly the next step to be 
taken by the Police officer making such an arrest. Has the 
Magistrate any power to prolong police custody under S. 167 
of the Code? Is he bound to release the suspect on taking a re- 
cognizance from him (without sureties) for his appearance at the 
inquiry or has he power to require sureties for appearance and to 
remand to custody when sureties are not forthcoming? and 
lastly, has the Magistrate power to remand the suspect to 
custody without the option of bail? If he has such power, can 
any of these powers be exercised by a Magistrate before whom 
the suspect is produced by the Police, though such Magistrate 
is not empowered to hold an inquiry into the matter ? 


It would appear that the legislature has advisedly refrained 
from empowering the magistracy to remand to custody persons 
against whom proceedings under S. 109 or S. 110 are pend- 
ing. In the case of a person likely to disturb the public 
tranquility, the safety of the public may imperatively demand 
that the suspect should be deprived of his liberty until it is fin- 
ally decided whether he should be required to give adequate se- 
curity for the preservation of the public peace or not. But in 
the case of a vagrant or habitual thief, the mischief he is capable 
of, is not. in the: first. place.of, a far-reaching character and 
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further the knowledge that proceedings under S. 109 or S. 110 
have been instituted would in itself act as a powerful deterrent 
and minimise the evil consequences, if any, resulting from his 
being allowed to be at large during the pendency of the enquiry 
without security being taken from him. After all, it is the 
primary duty of the police to prevent crimes likely to be com- 
mitted by persons of this class whose victims are generally few 
in number, while it may be beyond the powers of the police to 
prevent a serious breach of the peace affecting public tranquility, 
if a person sought to be bound over under S. 107 is allowed to 
remain at large. No doubt even in the case of an habitual offen- 
der, after the termination of the enquiry he can be imprisoned 
if he is unable to furnish security for his behaviour; but it was 
evidently contemplated that during the brief interval between the 
initiation of proceedings and the conclusion of the enquiry, police 
surveillance would prevent the mischief and in any event the 
harm resulting from his being at large would be infinitesimally 
small as compared with the injury resulting from his being 
deprived of his liberty, should it ultimately turn out that the 
suspicion against him was unfounded or insufficient in details to 
substantiate by legal evidence a charge under S. 109 or S. 110 of 
the Code. 


This distinction is not always kept in view. In King Emperor 
y. Paimal Nai 1 a judge of the eminence of Sir George Knox seems 
to suggest that a person suspected to come under S. 110 of the 
Code may be detained in custody if the Magistrate has the neces- 
“sary information under which he could make the preliminary 
order in writing as required by S. 112 of the Code; but the 
proviso to S. 114 of the Code leaves absolutely no room for doubt, 
and the discretionary power vested in the Magistrate is confined to 
those cases where breaches of the public peace cannot be prevent- 
ed otherwise than by the immediate arrest of the suspect. 


It may also be noted that the Legislature has provided that 
the enquiry into cases of alleged breach of the peace shall be 
conducted in the same way as summons cases while the 
inquiry in good behaviour cases shall follow the procedure laid 
down as nearly as may be for the trial of warrant cases. 
Now it may at first sight appear, a warrant case being a more 
serious offence than a summons case, a good behaviour case is 

1. (1912) 10. All. L. J. $51==18 Or, L. J. 827=17 Ind, Cas. 571, 
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treated by the Legislature as graver and more heinous than that 
of a person merely called on to preserve the public peace under 
S. 107 of the Code. The premises are sound but the inference 
does not follow. ‘In dealing with measures for the prevention 
of crime the Legislature has to reconcile the conflicting claims 
of- social welfare on the one hand and individual liberty of 
action on the other. The inquiry is made less formal in propor- 
tion to the magnitude of the injury to the public sought to be 
averted. Individual liberty has to be sacrificed to maintain 
public tranquility which is of paramount importance to the very 
existence of the State. Hence the inquiry will follow the less 
formal mode prescribed for the trial of minor offences (S. 117 
of the Code) and the Magistrate is absolved from the duty of 
recording evidence in full (S. 355 of the Code) because no 
appeal is provided from his final order binding over a person to 
keep the peace. On the other hand a good behaviour case has to 
be enquired into in the same way in which the trial of a warrant 
case is conducted. The evidence has to be recorded in full 
(S. 356 of the Code) and from the final order of the Magistrate 
demanding security for good behaviour a right of appeal is 
secured by S. 406 of the Code; and all this solicitude on the 
part of the Legislature would indicate that a case under S. 109 
or S. 110 is viewed as less grave inits effects upon society at 
large than one under S. 107 of the Code. The circumstance that 
failure to give security for keeping the peace is visited by simple 
imprisonment (123 (5), Cr. P. C.), while in a similar case of bad 
‘livelihood the imprisonment provided is rigorous or simple as the 
court may adjudge in its discretion (125 (6) Cr. P. C.) only illus- 
trates the principle that consciously or unconsciously sentiments 
and prejudices of our Rulers are allowed to colour the enacted 
law of this country. In European countries where duelling is 
looked on with great favour and even applauded, the fact that a 
person is bound over to keep the peace is not considered a 
circumstance very much to his discredit. It may be one of the 
factors going to enhance his social importance as is evident from 
the question very often asked from the Bench “ Why should 
your client object to giving security to keep the peace.” 

The question may then be asked, what is the use of empowers 
ing the police to arrest (Ss. 51, 151, &c. of Cr. P. C.) if on arrest 
the Magistrate has no option but to release the suspect. Very 
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often Magistrates demand bail from such persons for their 
appearance (e. g., Raghunandan Pershad v. Emperor 1 and bail is 
willingly furnished. Is such procedure unauthorised and illegal, if 
proceedings are ultimately initiated only under S. 109 or S. 110? 
Having regard to the terms of S. 496, acceptance of bail, when 
offered, is not improper ; but is the Magistrate entitled to demand 
bail if he is bound to let the suspect go on his own recognizance on 
failure to comply with the magisterial demand? The answer in 
the affirmative of the learned Judges of the Bombay High Court in 
Emperor v. Ghulam Husain? seems to be based on an insufficient 
consideration of the wording of S. 496 Cr.P.C. Offences dealt with 
in Schedule II being grouped as bailable and non-bailable, a 
Magistrate has ample power to commit to custody all offenders 
even in bailable cases where bail is not forthcoming. But the 
very object of Part IV of the Cr. P. Code is to prevent a 
man from becoming an offender and as part of a scheme 
of carrying out this object, the Police are empowered to 
arrest persons whom they reasonably suspect as likely to become 
offenders, if not arrested. But at the same time when a person 
of this class is once arrested he has to be produced forthwith 
either before a Magistrate or an officer in charge of a Police 
Station. What the legislature evidently expects is, that the very 
fact that the authorities look upon him as a suspect and that 
they have their eyes keenly directed on to him and watching his 
every movement would tend in a large measure to achieve this 
primary object, in view, vig., the prevention of crime. And if 
this be the idea of the legislature, in empowering the police to 
arrest, one can readily understand why the further sacrifice of indi- 
vidual liberty was thought unnecessary by advisedly refraining 
from empowering the magistracy to remand the suspect to custody 
This seems to be the reasonable conclusion on looking at the 
scheme of the Indian Criminal Law asa whole. The slight 
departure from this wholesome principle shadowed forth in clause 
16 of the Cremsnal Procedure Amendment Bill now on the legislative 
anvil, by making provision to enable Magistrates to take security 
in urgent cases before commencing the enquiry under 9. 117, is 
but another instance of the sacrifice of principle by reason of 
- piece-meal legislation. 


1. (1904) I. L. R. 32 0, 80. 2 (1911) 12 Or. L J. 588=12 Ind. Cas, 801. 
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As stated above the primary duty of the Police is to prevent 
crime. It is only when they are found to have failed to dis- 


charge this duty, the other faculty of detection of crime has to 
be invoked, The existence of every detective officer in the 
police force can be accounted for only by the presence of a score 
or more of his fellow officers unable to discharge their primary 
duty. Ifa man is suspected to be a habitual thief or a habi- 
tual receiver of stolen property, the police will stand self- 
condemned if they demand that he should be remanded to custody 
because they have their suspicions about him. If the law con- 
templated that every subject may be remanded to custody pending 
further enquiry as to his good behaviour, the police force may 
safely be reduced to a few officers richly endowed with the faculty 
of forming suspicions and there will be no scope for the many 
that prevent crime and the few that detect crimes when committed. 


The conclusion seems to be that the legislature has not 
sacrificed individual liberty to a greater extent than was deemed 
absolutely necessary. The Magistracy cannot call for bail from a 
person against whom proceedings under S. 109 or S. 110 are 
contemplated or pending, because they are not empowered to 
remand such persons to custody under any circumstances pend- 
ing the inquiry. The police no doubt can arrest suspects; but the 
Magistrate before whom they are produced has no other option 
but to take the suspect’s own recognizance for appearance and if 
he fails to appear he may be arrested for having committed an of- 
fence under S. 174 1. P. C. and remanded to custody, if he is 
unable to offer bail in regard to that offence. The proposal in 
clause 16 of the amendment Bill is therefore reactionary in its 
character and ought to be strenuously opposed before it is allow- 
ed to become Law. 


S. SWAMINADHAN. 


NOTES OF INDIAN CASES. 


Krishnadixit v. Baldixit, I. L. R. 38 B. 53. Some of 
the observations in this case on the question of limitation seem 
to us to be too broadly stated. “The plaintiff was leasing out and 
collecting the rents of certain lands as defendant’s agent. About 
1893 or 1894, the agent asserted that he was the owner of the 
lands and thereafter never accounted to the defendants for the 
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rents collected. The question was, whether that gave rise to an 
adverse possession on which a prescriptive title could be based. 
One of the learned judges (Skah J.) holds, on the facts, that there 
was not sufficient repudiation of the agency or overt act on the 
part of the agent to change the character of the plaintiff's posses- 
sion from permissive into adverse. The decision might well have 
rested on this ground. The other learned judge (Heaton J.) how- 
ever bases his decision on broader grounds (and some remarks in 
Justice Shah's judgment tend in the same direction). It is stated 
that so long as the land was held under the tenancy, the tenant’s 
possession was that of the defendant and the. defendant’s rights 
to the land were absolutely unaffected in any particular by the 
reiterated assertions made by the plaintiff of an adverse title or 
by the fact that asthe rents were retained ’ by the plaintiff. The 
reason given is that the possession or occupation rather, was with 
the tenant and the tenant was the tenant of the defendant, that 
possession legally was with the defendant. We beg leave to doubt 
the correctness of the propositions so generally stated; and the 
passage cited from Secretary of State for India v. Krishnamoni 
Gupta 1 does not really advance the argument. It is no doubt 
ordinarily true that the possession of a tenant is che possession 
of his landlord but if the tenant pays the rent to a person who 


claims against the landlord, with knowledge of such claim, it is 
too much to contend that such third person is not in adverse 


enjoyment as against the landlord. His claim is not answered 
by saying that unless the landlord chooses to avail himself of the 
forfeiture, the tenant’s possession is not adverse to the landlord 
(Cf. however Ittappan v. Manavikrama ? citing Doed Graves v. 
Wells 8.) The judgment also assumes that during the period of 
the tenancy the landlord could not have sued for possession. 
This assumption will not be well founded, at any rate in cases in 
which the tenant was paying rent to a third party with knowledge 
that he was claiming adversely to the landlord. Where rent is 
paid by the tenant toa third person without knowledge of his 
adverse claim, the question may stand on a different footing, but 
we are not sure if even in that case the third party cannot claim 
that his receipt of rents was tantamount to possession (whatever 
the tenant’s belief may be) and if the landlord was aware of his 
adverse claim, his possession was adverse to the landlord. The 


1. (1902) I. L. B 29 ©. 518 2. (1897) I. L. R. 21 M at 160. 
` 8. 10 A. & E. 427. 
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observations in Lyell v. Kennedy 1 would rather seem to support 
the view that if the agent could prove that he received the rents 
in open assertion of a hostile title it would amount to an adverse 
possession by which a prescriptive title could be acquired. What 
would suffice to change the agent’s receipt of rents into a hostile 
claim as against the principal is of course a different question : as 
to which see Williams v. Potts Dadoba v. Krishna 8. 


Ramcharan Bajpai v. Rukhal Das Mookerjee, I.L.R. 
41 C. 19; Bijoychand Mahatab v. Kalipada Chatterjee J. 
L.R. 41 C. 57. In these cases the Calcutta High Court had to con- 
sider certain interesting questions connected with endowments. 
One was as to the tenure of the office of “Superintendent” under the 
particular trust deed, whether his relation to the trustees was that 
of a cesti que trust or of a mere servant. Holding him to be a ‘ser- 
vant’ only, the learned judges say, as to the duration of the office, 
that the power to appoint ordinarily involves a power of dismis- 
sal, unless there is anything special in the nature of the office or 
inthe deed or statute under which the appointment is made. 
It must however be stated that the nature of the exception is 
such that the application of the rule is oftentimes attended with 
considerable difficulty. And the learned Judges lastly proceed 
to apply in terms the ordinary rule obtaining in the law of mas- 
ter and servant and hold that even if the superintendent had been 
wrongfully dismissed, his remedy was not by way of restitution 
to his office but only in damages. Apart from the particular 
case, we beg leave to doubt the correctness of so far assimilating 
the law on these and cognate matters to the ordinary law of 
master and servant. In most of our religious institutions there are 
several offices in respect of which it may not be possible to establish 
a tenure by custom but yet the notions of old clinging to them 
have not given place to the modern idea of contractual relationship; 
and it cannot be denied that the proper test by which to deter- 
mine the right of dismissal would, in some at least of such in- 
stances, be, not the willingness or otherwise of the person appoint- 
ing, but the interests of the institution. 


The second case was of a ‘novel’ description. One of the 
questions was as to whether a condition in a grant for the worship 


1. (1689) L. R. 14 A. O. 437. 2. (1871) L. R. 19 Eg. 149, 
8. (1879) 1. L. B. 7 B. 94, 
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of a particular deity came to an end when the temple was washed 
away and the image broken. The learned judges relying on the. 
decisions in Bhupati Nath Smrititirtha v. Ram Lal Maitra 1 
hold that an endowment is not affected by the destruction or 
mutilation of the image, and that, therefore, when another temple 
was built in the place and a new image set up, the grantee was 
bound to perform worship in that temple. We are not disposed 
to question the decision in the particular case. But in the ap- 
plication to such cases of the general principles laid down in the 
Full Bench Judgments in Bhupati Nath Smrititirtha v. Ram 
Lal Maitra certain difficulties are likely to arise which it is well 
worth bearing in mind. Suppose in this case, the new temple had 
been built and the new image set up by somebody other than the 
original donor or the new image had been given a different name 
or the temple built in a neighbouring village ; we venture to doubt 
if the decision would have been the same. One may take the 
liberty of suggesting that when the endowment is applied for 
the worship bf the new image, it is an application cypres rather 
than the continuation of the original trust and this will involve 
some difference in logical consequences. 


The Assistant Sessions Judge of N. Arcot v. Rama- 
sawmi Asari, 26 M. L. J.235. The complainant, in this case, 
entrusted certain jewels to the accused at Vellore to be sold or com- 
mission. The latter took the jewels, pledged some of them at 
Bangalore for his own use and misappropriated the rest at 
Madras. He was charged before the Sub-Divisional Magistrate 
of Tiruvannamalai with criminal breach of trust and criminal 
misappropriation. On a question of jurisdiction being raised, 
their Lordships have held that the Magistrate had jurisdiction 
under S. 179 of the Criminal Procedure Code as the loss to 
the complainant occurred at Vellore and it isa “consequence” 
within the meaning of the section. This reasoning seems open 
to question. S. 179 Or. P. Code contemplates an offence by 
reason of anything done and of any consequence which has 
ensued, so that both the act and the consequence are necessary 
ingredients in the offence. The section would seem to be appli- 
cable to continuing offences or offences which, by reason of 
aggravation, become a different offence. Illustration (d) to the 
~> LAN) 10 C. L. J. 365 8. O. I. L. ROWS) 
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section, on which their Lordships rely, shows that the wound 
was caused in Barqda, the cansequence, namely, death, ensued 
at poona and therefore the offence of causing A’s death is triable 
in the latter place. The other illustrations too, do not extend to 
the case’ of an offence complete by the act itself without any 
reference to the consequences. In the case under consideration, 
thé act’ of dishonest misappropriation or criminal breach of trust 
occitrred at Bangalore and the offénce having become complete, 
the ‘fact of subsequent redemption or accounting for it at Vellore, 
will not affect the question. See explanation to S. 403 I. P, C. 
Again,'their Lordships hold that the loss occurred at Vellore; if the 
complainant shifted to some other place, could it be said that he 
suffered no loss? The wrongful gain to the accused occured at 
Bangalore. and that is enough. It is clear therefore that the loss 
or the gain occurred at Bangalore and not at Vellore. If neither 
the act nor the consequence occurred at Vellore, the section ‘does 
not give jurisdiction to the Magistrate. Their Lordships’ judgment 
can‘however be supported under S. 181 cl. (2) which specially 
provides for the offence of criminal misappropriaton and crimiral 
breach of trust, on the ground that the jewels were received at 
Vellore. Though their Lordships’ refer to S. 181 cl (2), atten- 
tion’ was not drawn to the fact that the legislature could not have 
provided two sections if really the above offences are governed by 
S. 179. Two Allahabad cases are referred to Langridge v. 
Atkins! and Q. v. O'Brier 2 the first of these supports the view 
taken by their Lordships, but the earlier case proceeds to inter- 
pret S. 179 in.a different way. According to Q. v. O’Brier 2 
though the offence becomes complete by the act itself, if the 
consequence’ ensues at another place, S. 179 is applicable. 
This.is not the view taken in the later cases. 

Regarding the applicability of S. 188 of the Criminal 
Proceedure Code, their Lordships rightly hold that if the offence 
can be enquired into, under any one of sections 479 to 184, the 
fact that:sec. 188 is intended to provide for offences committed 
beyond British India does not deprive the courts in British 
‘India of the jurisdiction given to them under the earlier sections. 


ak 1. IL.R. 85 All. 29. 3, 19 LEB AlL 111. 
2 
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SUMMARY OF ENGLISH CASES. 


Whiteley v. Delaney: (1913) A. C. 132. 7 

Subrogation—Mortgage—Merger—Payment of prior. Mortgage— 
Ignorance as to Existence of subsequent Mortgage—Hfect of —Rectifica- 
tion—Oiroumstances Hinistling pleadable in defence. 


In this case, the Lower Courts had much canvassed: the 
extent to which Toulmien v. Steere'! remains good law. Their 
Lordships’ view of ‘the facts made it unnecessary for their 
Lordships to express an opinion on the matter. Their Lordships 
seemed to be clear that the doctrine of Towlmin v. Steere! 
should not be extended. 


There were two mortgages on a land. The mortgagor being 
pressed by the first mortgagee agreed to sell the property to his 
daughter and she asked a solicitor to find somebody to advance 
funds to her to enable her to pay the lst mortgagee. The 
solicitor introduced one Farrar who agreed to advance the money 
on the understanding that with.it the mortgage was to be dis- 
charged and he should be givena first mortgage on the land. The 
transaction was carried out by a re-conveyance by the mortgagee, 
a sale by the mortgagor and a mortgage by the vendee in favour of 
Farrar. All the parties except the mortgagor were unaware of the 
and mortgage. 


Such being the facts their Lordships held that the Qnd 
mortgagee was not entitled to claim priority ‘as against Farrar. 
Their Lordships put it this way. Either it was a case of mutual 
mistake or it was a case of fraud. The intention of the parties 
to the transaction being that Farrar should have a first mortgage 
he was entitled to have the deeds rectified so-as to give him that 
right against the second mortgagee who was, in respect of the 
priority claimed only a volunteer. It was not necessary that a 
suit should be brought for rectification. The circumstances 
entitling rectification might be pleaded asa defence to a suit 
brought upon the footing of the unrectified deed. This. was 
putting it as a case of mutual mistake. Putting it on the footing 
of fraud, the second mortgagee being a volunteer would not be 
allowed to take advantage of thé fraud of the mortgagor through 
whom for this purpose he must be taken to claim. 





1. (1817) 3 Mer. 210, 
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The Lord Chancellor was of opinion that if the question was 
only whether there was an intention to merge, there was a merger 
in- this case on the wording of the deeds. 

-Lofd'Dunedin states the effect of cases on merger thus. 
“Where by appropriate conveyaneing the charge could be 
preserved, then it will be for the party alleging the charge to 
be dead to show an intention to that effect. What have been 
called the presumptions arising from the continued existence of 
the'charge being to the benefit of the person who has paid it off 
as e.g, in the case of a limited owner are just I think other 
ways of expressing the same rule.” In that application of the 
rule tothe’ facts of this case, his Lordship thought that the 
question depended on whether the true payer of the charge was 
Farrar or the mortgagor. 


(1912) 1 Ch. 735 reversed. 





Attorney General for the Province of British 


Columbia v, Attorney General for the Dominion of 
,Camada: (1914 A. C. 153). 


Fishery right—Nature of—appurtenani to the Solum—Severance 
by grant or preseription—Not by custom— Pubho Right of navigation 
and fishery—Analogous—Ownership of shore for 8- msles—Questron of 
snternational law. 

In the course of this decision, their Lordships of the Privy 
Council make-certain important observations as regards fishing 

- rights and the crown rights to the bed of the sea within 3 miles 
of the shore. 


The general principle is that fisheries are in their nature 
mere profits of the soil over which the water flows’ and that the 
title to a fishery arises from the right to the solum. A fishery 
may of course be severed from the solum and it then becomes a 
profit a prendre in alieno solo and an incorporeal hereditament, 
The severance may be effected by grant or by prescription but 
cannot be brought about by custom for the origin of the custom 
would be an unlawful act. 


The authorities treat this broad principle as being of general 
application and not restricted to inland or nontidal waters. It 
applies equally to tidal and nontidal waters, whether the owner 
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be the Crown or a private individual. In the case of tidal waters 
the exclusive character of the title is qualified: by another and 
paramount title which is.prima facie in the public. The subjects 
of the Crown are-entitled as of right not only to navigate but to 
fish in the high seas and tidal waters alike. The legal character 
of this right is not easy to define. It is probably a right enjoyed 
so far as the high seas are concerned by common practice from 
time immemorial and it was probably in very early times extended 
by the subject without challenge to the foreshore and tidal waters 
which were continuous with the ocean. The right into which 
this practice has crystallized resembles ia several respects the right 
to navigate the seas or the right to use navigable river as a 
highway and its origin is not more obscure than that of these 
rights of navigation. Finding its subjects exercising this right 
from immemorial antiquity, the Crown as parens patriae no 
doubt regarded itself bound to protect the subject in exercising it 
and tbe origia of the right as legally cognisable is probably 
attributable to that protection, a protection which gradually came 
to be. recognised as establishing a legal right enforceable in ‘the 
Courts. This right cannot be restricted except by the Legisla- 
ture. The right of the public to fish in the sea does not rest 
upon the crown’s right to the soil. 


Their Lordships say with reference to the ownership of the 
crown to the bed of the sea within the three miles limit that the 
question is one of International Law and the conflict of judicial 
opinion which arose in Reg v. Keyn ! is not likely to be settled 
till the subject is examined at a conference of the powers. ‘Till 
such a conference takes place the question whether the shore 
for three miles of the coast forms part of the territory of the 
Crown or is merely subject to special powets necessary for 
protective and police purposes must remain a doubtful one. 





, In re Blow: 8t. Bartholomew's Hospital (Governors) 
v Camden, 1914 I. Ch. p. 254 (C. A.) 
Statute of Limatations—Trustee Act, 8.1, Sub. S.(3), 8-8, Sub. S.(1) 
Cl. (a) and (b)—Admunistratron—Creditor’s actton—Devasiavit—Des- 
tribution of the testator’s assets more than siz years before the actton— 
Inability of the executors of an executor—Covenants ina lease banding 
oh the testator. i 








` 1. (1876) 2 Ex. D. 63, 
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A testator died in January 1902, bequeathing a leasehold 
interest in some poperties to his wife for life and after her death 
to his children. In October 1902, the two executors distributed 
the lease hold interest to the beneficiaries without making any 
other provision for the liability under the covenants of the lease 
than an indemnity from the beneficiaries. The rents due under 
the lease were paid properly till 1909. One of the executors died 
in 1906. In-1911 the present creditor’s administration action 
was brought on the covenants in the lease against the surviving 
executor, the beneficiaries and the executors of the deceased 
executor. The executors of the deceased executor pleaded 
S.8 of the Trustee Act, by which a trustee who commits 
a breach of trust, bona fide is enabled to take advantage of 
the Statute of Limitations, in defence. Under S.1 of the Act, 
the term “trustee ” was made to include “executors,” Held, 
by the Court of Appeal (Cozens-Hardy M. R. and Swinfen Eady 
L. J, Phillimore L. J. dissenting) that though the action was 
a comřnon creditors action, the executors of the executor were 
entitled to the protection of S. 8, (1) (b) and lapse of time after 
1902 was a defence. 

Per Swtnfen Eady LJ. There is no difference under the 
Section between the creditor’s administration action and an 
action by a beneficiary; a devastavit more than six years 
prior to the action can be pleaded by the executor. 

Per Phillimore, L.J.—The action could be brought only 
after the default in payment of rent; and the action in 1911 was 
within time and the executors of the executor, were, liable as 
they could plead limitation only as in an action for money had 
and received. 





In re Pearce Alliance Assurance Company Limited 
v. Francis, 1914. 1 Ch. p. 254 (C.A.) 

W il —Construction—“ Children” — Whether includes illegi- 
timate children and when. 

A testatrix by her will gave the residue of her property to 
her brother during his life-time; and after his death in trust 
“ for all or any of the children or child” of the brother etc. 

It was found that the brother had six children by a woman 
whom he had not married but to whom he was reputed to be 
married, and two children by his wife whom he married after the 
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death of that woman; and that the testatrix believed all the eight 
children to be his legitimate issue the first six by his first: wife 
and the, other two by his second wife. Held that under the gift 
only the two legitimate children took the residue. The only two 
cases where, the,term “children” can be construed to take in illegiti- 
mate children are (1) where the testator has made a dictionary of: 
his own for the constuction of his will (2) where it is impossible 
from the circumstances to give any meaning to-the term without 
taking it, to mean illegitimate children, 
Hill v. Crook 1, -Dorin v. Dorin 2 followed. 





In re Major: Taylor v. Major 1914 1 Ch. p. 278. 

Wsli— General charge of debts including mortgage debis—Specific 
devise—Of snoumbered and untncumbered realty—Lator clause oreatiny 
a trust of the residue for conversion and payment of debts including. 
mortgage debis—Locke King’s Act. 


A testator by his will stated “ First I will that all my „just 
debts including mortgage and funeral and testamentary expenses 
be paid and satisfied.” Then he made a specific bequest to one 
of his sons; and afterwards a specific devise of incumbered and 
unincumbered realty to his several children. Of the residue. of 
the realty and personalty he made a trust for conversion and 
payment of his lawful debts including mortgage-debts. 

Held, on originating summons, 


(1) That the real and personal estate comprised in the express 
trust for payment of debts sheuld so far as it’ extends be applied 
rateably in the payment of all the debts, mortgage-debts and 
otherwise of the testater. 

(2) That the initial general charge for the payment of debts 


was explained and specified by the creation of trust over specific 
property in the end. 


(3) That each of the mortgaged properties: should bear the 
proportion of the mortgage debt not discharged by the specific 
fund. 

(4) That theother debts and funeral and testamentary’ expen- 
ses should be borne rateably by the specific legacy and the pro- 

1. L. R. 6H. L. p. 264, 2, CL. R. T H. L. p. 660, l 
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perties specifically devised, the share which. the latter have to 
contribute. being-their value less the;proportion of mortgage debt 
‘on each not discharged by the specific fund. 





Bebb:v. Law Society, 1914 1 Ch. p. 286 (C. A.) 

Solscttor—Admission of women— Disqualificatron,— Usage,— Soli- 
citors Act, 1843 3. 48. 

Women cannot be admitted by the Law Society for the 
preliminary examination with a view to becoming solicitors. 
The interpretation clause in S. 48 which provides that words im- 
porting the’masculine gender shall include a female has not the 
effect of removing -the pre-existing disability of women acting as 
solicitors. Women are under the common law under a dis- 
‘ability to become solicitors or attorneys- There has also beea that 
long uniform and uninterrupted usage which is the foundation 
of the greater part of the common law. 


—— 


In re Working Urban District Council (Basingstoke 
Canal) Act 1911; 1914 1 Ch. p. 300 (C.A). 

Corporation, for carrying out a'public undertaking, Meaning of 
“ suocessors and assigns ’’—Dissolution — Assignment—Statute of 
‘Limitation,—Statwory obligations—Margmal notes in private Acts of 
Parliament. 

The terms “successors and assigns” used after a company 
created by. statute for carrying out a public undertaking, such as 
a canal, are unmeaning and are no more than.a surplusage. Such 
a company cannot assign its undertaking to another company 
without the latter being recognised as an assignee by an Act of 
Parlament. Where however, a liquidator of the former company 
sold the. canal, with the sanction of court to some persons and 
the company is dissolved and the persons are it enjoyment of the 
canal for more than the statutory period, they get a right to the 
-canal; but the obligations attaching to the original company by 
statute creating the original company do not attach to them. 
Where subsequently an Act of Parliament is passed by which 
a local body is authorised to make repairs to some bridges on the 
canal and recover the expenses for the same from the company, 
Held, the company having ceased to exist, the local body cannot 
recover the costs of the repairs and the costs of this Act from the 
persons so enjoying the.canal. ` 
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Semble. Per Phillimore J.—In some Private Acts of Parlia- 
ment marginal notes form part of the Acts themselves, where the 
marginal notes are mentioned as already existing and published by 
the Parliament, the general rule with regard to marginal notes in 
Public General Acts being based on their insertion neither by the 
Parliament nor under its authority. 





JOTTINGS AND CUTTINGS 


Judicial Jokung.—The Court is very much obliged to any 
learned gentleman who beguiles the tedium of a legal argument 
with, a little honest. hilarity,’ Chief Justice Erle told a member of 
the Bar who apologised for a sally that set the Court in a roar of 
laughter. To judge from the protests which are being made 
against judicial humour, there are persons who regard even a 
‘little honest hilarity’ as something quite alien to the serious 
work of the Courts. They would not object toa flash of wit 
from the witness box; they might even tolerate. a witticism from 
the Bar; but they appear to think that the dignity of the Bench 
requires that a judge.no matter how mirthful or tedious the pro- 
ceedings over which he presides, should sit all day ‘ like his grand- 
sire cut in alabaster.’ Judicial joking may, no doubt, sometimes 
be carried to excess. An incidentin the judicial career of Sir 
James Fitzjames Stephen—by no means, in the ordinary sense, a 
‘judicial humorist’—indicates its dangers. He was trying a 
‘slander case in which both the parties were Billingsgate salesmen 
and the counsel for the defendant did not fail to take full advan- 
tage of the humour of the situation. Mr. H. F. Dickens, who 
represented the plaintiff, seeing the judge, as well as the rest of 
‘the Court, impressed by the jocular aspects of the case, made, a 
‘strong effort to bring out the serious injury that had been inflicted 
upon his client. Mr. Justice Stephen, his sense of fairness arous- 
ed was sobered in a moment, and summed up in favour of the 
plaintiff. -After the jury had returned their verdict the learned 
‘judge sent this note to the plaintiffs counsel: ‘ Dear Dickens,— 
I am very grateful to you for preventing me from doing a great 
‘act of injustice.’ Perhaps some judges would display a better 
-regard not only for their reputation as wits but also for the dig- 
‘nity of the Bench if their attempts at jocularity were rather 
less frequent. For laughter, though it certainly need not be 
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banished from the courts, may sometimes create an atmosphere 
in which the serious character of the work is prejudiced. A 
‘little honest : hilarity ’ in a court of justice is one thing; an 
habitual striving after the mirth-provoking is quite another, Law 
Journal 21st February 1914. 


Kt 

Judges and their Pensions.—A novel suggestion is made 
by Sir Henry Gibson in the report he has issued as Comptroller 
and Auditor-General on the Consolidated Fund Account for the 
past financial year. His eagle eye has detected the granting 
of an annuity of 5001 to a County Court Judge who was com- 
pelled by ill-health to retire within five months of his appoint- 
ment. Noticing that the County Courts Act, 1888, prescribes 
the appointment of ‘ fit persons’ as County Court judges—an 
expression which, had he been more familiar with judicial matters 
he would have known referred to professional capacity rather 
than to physical condition—Sir Henry Gibson was prompted to 
inquire whetber any steps are taken to ascertain that nominated 
judges are healthy as well as learned. The Lord Chancellor, 
whose reply appears to have been confined to the case of the 
County Court Judge in question, stated that his ‘ position at 
the time of his appointment, as regards both his practice at the 
Bar and his state of health, was well known to everyone in the 
profession, and no exception could have been taken to his quali- 
fications.’ Every member of the profession who is acquainted 
with thé County Court Judge referred to—and his identity may 
so easily be established that it is unnecessary to mention his 
name—will fully concur in the Lord Chancellor's tribute to his 
high qualities. But this reply does not appear to have satisfied 
Sir Henry Gibson, who deems it desirable to add ; 


Iam, however, not informed whether any system or regulatidn exists for 
securing in judicial as in other publio appointments that the persons appointed 
have the necessary physical fitness, faihng which they come prematurely on @ 
pension Lst, which, unlike the ordinary civil pension list, is not statutorily 
safeguarded by any requirement of a minimum period of public service or by 
graduation of pension acoording to length of tenure of office, 


Are we to understand that this vigilant guardian of the pub- 
lic purse entertains the view that judges—High Court as well as 
Country Court judges—ought to be required to undergo a medi- 
cal examination-before they are permitted to start upon their 

3 
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judicial duties? We refuse to believe that the public would like 
to see the Bench reduced to the level of the Civil Service in this or 
any other matter. A member of the Bar who is capable of bear- 
ing the responsibilities of judicial office can surely be trusted not 
to undertake them if he knows that he is not physically: fit for 
the work. The observations of the Comptroller and Auditor- 
General might have been justified if the instances of early 
retirement from judicial offices had been numerous. Asa matter 
of fact, they are very few. Sir Arthur Jelf retired from the 
Kings Bench Division within nine years of his appointment, and 
Sir Henry Sutton after less than five years’ service; while 
Judge Hans Hamilton and the late Judge Cyril Dodd, K. 
C., retired from the Country Court Bench after serving for 
six years. These are the only recent instances we can recall 
of premature retirement from the High Court and the County 
Court, and not one of them, either in the circumstances 
of the appointment or in the length of the service, lends any 
weight to the strange suggestion that judges ought to be medically 


examined before they take their seats on the Bench—Ibid. 
yt 

Costs in Alternative Claims:—Where a plaintiff is in doubt 
as to the person from whom he is entitled to redress he is permit- 
ted by the Rules (Order XVI., r. 7) to join twoor more defen- 
dants, so that the question as to which of them is liable may 
be determined at the trial. And, although there are obvious 
risks in this process, the tendency of the Courts in recent 
years has been to visit the defendant who is found to be 
actually in the wrong with the whole costs of the pro- 
ceedings. In Vine v. National Motor Car Co. and L.G. O. 
Co.,a year ago, Mr. Justice Bucknill made such an order 
against the first defendant, who had simply repudiated liability 
but were found to be the parties really responsible, being of 
opinion that such a repudiation was not sufficient, but that they 
‘should have said something ’ which would have been a guide to 
the plaintiff, with his limited knowledge of the facts, as to 
whether he ought to join the other defendants or not. A further 
extension of the principle was made by Mr. Justice Bankes last 
July in another action by a Mr. Mulhern against the same two 
defendants, in which the omnibus company, being’ first applied 
to, had followed the course suggested by the earlier decision, but 
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the learned Judge thought that the rule should apply equally to 
the second party attacked. In his opinion, it was necessary for 
any defendant who desired to escape the obligation to pay the 
costs of an alternative defendant to do something more than 
merely deny negligence on his own part; he must go as far as to 
say that he did not throw any responsibility on the other party. 
We commented on these decisions at the time (48 Law JOURNAL, 
pp- 119 & 450), suggesting doubts on these rulings, and now the 
Court of Appeal has held (in Bestermann v. British Motor 
Car Co. and the L. G.O. Co., February 13) that there are no 
such duties on the part of co-defendants, and that the rules as 
stated could not be supported. The main authority for the 
imposition of this new liability on co-defendants is, of course, 
Bullock v. London General Omnibus Co. (1907), and the test 
there laid down by the Master of the Rolls for deciding whether 
an unsuccessful defendant should bear the costs payable toa 
successful one was, whether in the circumstances of the case it 
had been reasonable tor the plaintiff to join both defendants. 
That the Court has now declared to be the only proper test, and 
no attempts to define the obligations of parties charged as 
co-defendants will meet the case so well as this. In the 
particylar case the Lords Justices rejected the contention 
that, unless it appeared that the unsuccessful defendants had 
misled the plaintiff into joining the successful one, it could not, 
for this purpose, have been ' reasonable for the plaintiff to join 
them both. And, as the cases now stand, the procedure depends, 
not on the observance of any particular condition by the defen- 
dants, but on the ‘reasonableness’ of the plaintiffs action in 
joining both defendants. That may be very vague, but it is 
better, perhaps, than any fixed statement of conditions which then 
would be easy for a defendant to evade at the expense, of the 
injured person.—Ibid. 


* 
y* 


The Public Influence of Lawyers.—l-ord Haldane, in the 
interesting speech he delivered at the City of London Solicitors’ 
Company's banquet, remarked that ‘lawyers were tbe leaders of 
public opinion in this country’ and that ‘they had itin their 
hands to make or mar much of the future.’ Never was the truth 
of, these words demonstrated more strikingly than in the Home 
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Rule crisis. All the three chief protagonists in the Irish ques- 
tion—Mr. Asquith, Sir Edward Carson, and Mr. John Redmond 
—are members of the Bar. To these three men, trained in a 
profession—which, whatever the ignorant may believe, is ac- 
customed to strive for peace rather than to delight in war, the 
nation is looking anxiously for a peaceful settlement of the Ulster 
problem, and upon them all will rest a very heavy responsibility 
if, because of any inadequate regard for that spirit of com- 
promise which so often secures the triumph of justice in the 
courts, they fail to agree upon some reasonable plan by which 
the threatened dangers, on one side or the other, may be 
avoided. Law Journal 28th February, 1914. 
* 

The Jurisdiction of the Privy Council.—The aptness of the 
Judicial Committee of the Privy Council for determining the 
complicated and grave constitutional and Imperial questions 
which are continually arising in one or other part of the British 
Empire is signally marked in the developments of the last few 
years. That august body has been called upon to pronounce on 
the validily of a proposed Canadian marriage law, on the legality 
of the retention of a seat in the House of Commons by a mem- 
ber of a firm acting for a Government department, on the true 
boundary between the States of the Australian QGommonwealth. 
and on the powers of a Canadian Provincial legislature over the 
waters which bound the coast of the colony. All these questions 
have been brought before it by a somewhat extraordinary proce- 
dure, under which vexed problems of a quasi-legal character can 
be referred to His Majesty’s Council; and it is in virtue of this 
residuary jurisdiction that the Crown is about to submit to it the 
question of the ownership of certain lands in Southern Rhodesia 
which are claimed by the Chartered South Africa Company 
Section 4 of the Act of William IV. (1834), which established the 
Judicial Committee, provided that His Majesty might refer to 
the Committee, in addition to any appeals coming from Courts 
of Justice in the Empire, “any such other matters whatsoever as 
His Majesty may think fit, and the Committee shall thereupon 
hear or consider the same, and shall advise His Majesty 
thereon.’ There can be little doubt that the decisions of the 
martial Jaw tribunals in South Africa could be referred to 
the same process of revision, if the Sovereign so desired. They 
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are not deemed to be regular judgments in courts of law, so 
as to be subject to appeal to the Privy Council exercising its 
ordinary jurisdiction; but they are within the class of matters 
which have been the object of special reference, In the case of 
Attorney-General v. Tilnoko [1907] in somewhat similar circum- 
stances the Judicial Committee refused to revise a sentence of a 
martial court. But, though it may not be expedient to 
resort in every doubtful case of gravity to the ultimate 
judicial authority in the Empire, the power of reference is a 
potent instrument for securing an Imperial equity, which may in 
time develop into a special form of British federal law.—Jbid. 
*,? 

The Legal Profession : Lord Reading, who received an ova- 
tion on rising to respond on behalf of the Bench, at said that never 
before, looking down the table in the hall, had so many memories 
crowded upon him, so many causes come back to his mind which 
he thought he had forgotten, so many consultations, so many 
speeches. (Laughter.) They would forgive him, he was sure, if, in 
responding to the toast, he made the personal observation that 
he had always felt such success as he might have achieved had 
been in a very large measure indeed due to the support which he 
was fortunate enough to receive from the solicitors of the City of 
London. It was rarely, perhaps, that one was entitled to in- 
dulge in autobiographical reminiscences, but he could well 
recollect the time when he used to do work in his early days in 
courts far removed from the City, when he sighed for the 
moment to come, and seemed to sigh in vain, when he should 
appear in what was called a City case. No one was able to 
explain how the change came, but it did come to men at the 
Bar, and it was from the moment tbat he found himself 
recognised by the City solicitors that he began to climb the 
ladder. (Cheers.) He was not yet used to responding for the 
Bench—(Laughter)—he was always much more inclined to think 
of the Bar—for he was but a few months old asa judge. He 
had his reputation to make, he had his way to make, amongst the 
profession and the public. But, speaking as the representative 
of the judges, he desired to thank them for the kind and just 
allusions that had been made to his distinguished predecessor. 
(Cheers.) Lord Alverstone was one of his early friends at the 
Bar. It would always be remembered as one of his characteris- 
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tics that he was ever ready to hold out the hand ‘of good fellow- 
ship and to give encouragement to any young man whom he 
thought to be deserving. (Hear, hear.) He should see Lord 
Alverstone within a very few days. and would convey to him 
their greetings, and they would be glad to know that his 
health had improved. (Cheers.) He would only mention one 
little incident concerning Sir Thomas Bucknil—(cheers)—to in- 
dicate his public spirit and his high-minded desire to serve the 
State. It was no secret now that he intended to resign at the 
beginning of the year. He (the Lord Chief Justice) asked him after 
consulting the Lord Chancellor, to remain on for a little while, 
as arrangements were being made for the Court of Appeal which 
would take away some of the judges from the King’s Bench 
Division. He had made arrangements to go away, not expecting 
the ill-health which, unfortunately, had stricken him just lately, 
but he said that as long as he was wanted and it was for the 
public good he would remain. (Cheers.) He thought he was 
entitled to say that at the present moment the judges stood 
high in the esteem not only of the City but of the public, and 
that tney would bear comparison with the judges of any 
land. It was, after all, only a platitude to say that they were 
animated by the highest desire for the public good. He was sure 
that all those present, who had knowledge of the judges would 
appreciate that, but he asa new judge was able, perhaps to 
look at the subject from a fresher standpoint thar his colleagues 
on the Bench. Every day that he took his seat on the Bench 
he felt the heavy responsibility of the position which he occupied 
and he was certain that all his brother judges had the same view, 
even though they might have served for many years. No one 
could sit in court having to determine cases upon the facts and 
the law without realising that a great burden was put upon him. 
His decision affected the welfare, it might be the fortunes, and 
sometimes the character of one of the litigants, and possibly of 
both. It was, therefore, of the utmost importance, in his. judg- 
ment, that case that were brought before the courts should never 
be hurried. (Cheers.) The longer he sat onthe Bench the 
more he was convinced that the greatest quality ofa judge, 
leaving aside for the moment his capacity to deal with the law 
or the facts, was that of patience. He was impressed by the 
the necessity for quiet, careful, patient. deliberate hearing of all 
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that there was to hear, so"that the parties might go away abso- 
lutély convinced that the decision was given according to the 
best ability, wisdom, and judgment of the judge. (Cheers.) At 
the present moment one no longer heard of arrears in the 
courts. They existed in the past, and they might possibly 
come again in the future, although he was a little in- 
clined to doubt it. One thing that had impressed him 
during his occupancy of the Bench was the desire of the judges 
to meet any possible objection that there might be to the present 
system and to initiate reform wherever it was needed. It was 
quite a mistake to think that the judges were oposed to reform. 
On the contrary, they had a great deal of experience, and could 
very usefully co-operate in bringing about reform wherever they 
thought it was necessary, (Cheers.) Above everything, they as 
judges rested upon the assistance which they got both from the 
Bar and from solicitors, and it was to that harmonious co-opera- 
tion, which had existed so long in this country; that they had to 
look. He had once been a Minister of the Crown, and Lord 
Haldane would forgive him if he said that to the public in gene- 
ral.the everyday life in the courts, the daily decision of causes, 
the pure and impartial administration of justice, was as import- 
ant as that the country should have great Ministers. (Cheers). 


Sir Robert Finlay, who responded on behalf of the Bar, 
said that the profession of the law more than any other profes- 
sion was brought every day into contact with every feature of 
national life. This was particularly true of the Bar, which had 
in one of the tribunals before which it practised a still wider 
outlook. Before the Judicial Committee of the Privy Council 
the members ol the English Bar were brought into intimate 
relation with every part of the greatness of the Empire that the 
world:had ever seen. (Cheers.) It wasa wonderful tribunal, and 
anyone who wanted to realise the greatness of the Empire 
might well spend a few weeks there listening to cases from 
India, America, Africa, and all our dependencies. He, would learn 
that every part of the Empire recognised that ıt was a tribunal 
to which it might appeal with a perfect certainty that justice 
would be done. It was one of the greatest assets of aa Empire 
(Cheers). Thére was one institution which he hoped _ the pro- 
fession would, never part with, and that was the long Vacation. 
(Laughter and cheers.) He bad always envied ‘the Scottish 
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Courts their yacations of six weeks in Spring—(aughter)—and 
he respectfully suggested for the consideration of the exalted 
persons present the adoption of such a reasonable and modest 
reform in England—without prejudice to the Long Vacation in 
the Autumn. (Laughter). Ibid 
re 

The Appellate Courts——Appellants are fairly successful, in 
the Appellate Courts. Fifty of the 132 decisions reviewed by 
the Judicial Committee in 1912 were reversed or varied. In 
the House of Lords the percentage of success was somewhat 
lower; only 19 of the 59 appeals heard were allowed. But in 
the Court of Appeal, while 327 judgments or orders were affirmed, 
263 were reversed or varied. Law Journal March, 14. 


* 
x ook 


Case Law: Lord Bryce Speaking at the Law Society’s Hall 
said that Case law bad often incurred reproaches from those who 
preferred the more abstract kind of law which was taught in Conti- 
nental schools, but he believed there was a great deal to be said for 
our system from the point of view of thestudent,because in studying 
cases he was always kept in close touch with facts, and he learned 
from cases what was the relation between fact and law, and how 
facts ought to be studied. It had often been said that the law 
of England was wanting in symmetry, that it was very ‘difficult 
to learn, and that a man got bewildered amongst the mass of 
cases, but it had always maintained the old quality of the 
Common Law of being in touch with the common people. The 
law should always’keep pace with changes in social and econo- 
mical questions. It ought always to be just a little behind the 
top of the wave of public opinion. It should never follow public 
opinion too fast, because public opinion must change; and he 
thought it might be said of our own time that the law was at least 
keeping abreast of what the public opinion of the day required. 
He did not think there was any profession in which a‘man could 
in the course of his professional work contribute so largely to 
the good of the community as could the lawyer. Ibid. 


hk 
“The Bayard of the Bar.’ Sir Edward Clarke, who within 


the next few months will complete his fiftieth year at the Bar, 
has announced that he intends to mark the occasion by retiring 
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from practice. It is a professional career of rare merit and dis- 
tinction which will thus be brought to a close, and it will occupy 
a high place in the annals of the English Bar not only because 
of the great forensic gifts, the robust and penetrating intellect, 
the polished eloquence and the chivalrous sense of fairness which 
Sir Edward Clarke has always brought to his work as an advocate, 
but also because of the courage and independence which he has 
conspicuously displayed in the wider field of public life. This 
is not the occasion on which to review minutely the high qualities 
of mind and character by which ‘ the Bayard of the Bar,’ as Sir 
James Mathew once called him, has achieved his brilliant record 
as one of the greatest advocates of modern times. The Bar, for 
which he has an affection that is amply returned, may be trus- 
ted to organise some fitting tribute to him when the time of his 
retirement comes. We would only now express the hope that 
the public recognition of his long and distinguished career will 
take a form which will enable him—for he wears his seventy- 
three years lightly—to give the country the benefit of his learning 
and experience in the supreme tribunal of the Empire.—Ibid 
March, 21. 


w'y 


Miscellany. Sir John Simon, speaking at the annual dinner 
of the Manchester Law Students’ Society on March 13, referred, 
in a humoraus speech, to the relations of the law to the general 
community. To the novelists, the dramatists, and other unins- 
tructed critics, lawyers were men of diabolical acuteness who 
spent their time saying what they did not believe in order that 
they might make the worse appear the better reason for purposes 
entirely disgraceful and for remuneration invariably extortionate. 
The fact was, however, that lawyers were painstaking and indus- 
trious people, who spent more time in reconciling differences 
than in fomenting strife, who endured much unmerited obloquy, 
and without whom no Government was complete. There had 
never been a time in the history of this or any other country 
when, in a great crisis affecting constitutional liberty, the lawyer 
had not taken a great and striking part. A lawyer who found 
that the facts and arguments were against him would settle and 
compromise, and those were the real qualities of statesmanship. 
Ibid. 

4 
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Procedure for the Ascertainment of Truth v: The: 
“Sporting Theory of Justice.” 

-A spirited attack on our contentious system of procedure, 
with all the rules of professional:conduct which have grown up 
under it, the more notable because it came from a recognised 
leader of the. bar, was made by Sherman L. Whipple -of Boston, 
on Feb., 2, at. the meeting of the Connecticut Bar Association. 

Mr. Whipple's views were expressed in his address on “The 
Impairment of Popular Confidence in the Administration of 
Justice ”, at New London. Mr. Whipple arraigned the existing 
system, which he described as’ farcical and a relic of Middle 
Ages. The secrecies, suppression of the truth, and surprises in 
Court employed by Counsel, he said, must be eliminated. 

“A trial in Court must be made to be a judicial investi- 
gation ia which attorneys participate as officers of thé Court, 
whose primary duty shall be that the truth shall be disclosed. ” 


“ I believe that the entire theory and method of our Court 
trials must be radically and fundamentally changed. 

“ The conception of a trial which dominates our present 
procedure is an inheritance from the Dark Ages. 


“ Our ancestors originated a forum which should become a 
substitute in the settlement of controversies of ‘the:vprevailing 
forum of personal encounter. They sought to substitute intellec- 
tual skill and agility for fisticuffs and weapons. -In “this twen- 
tieth-:century the substitution has become ‘almost complete, 
though to our regret and shame fisticuffs and weapons are’ still 
sometimes in evidénte in the trial of causes. 

“Most of the other characteristics of barbaric contest— 
concealments, secrecy; ambuscades, surprises and other tricks of 
the game, are still with ns. The grand strategy, as the game ‘is 
played, is suddenly to surprise one’s oppohent with an unexpected 
witness, ‘or claim, or ancient rule, and in the opponent’s confusion 
and consternation run away with-the verdict. The judge under 
the'rules is a rather helpless reference,‘the lawyers the inteller‘ 
tual gamesters, the verdict or judgment the stake or prize of the 
contest. 

“ Tt is a time honourdd maxim oft he law tbat secrecy is the 
badge of fraud ; yet, from the moment when the cliént first 
consults his attorney and learns that he may safely confide in him 
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any'guilty secret; secrecy is the prevailing. characteristic ‘of the 
entire, conduct of the case. Client and witnesses alike are 
enjoined to silence, and throughout the trial; the attorneys sit 
discreetly. withholding all disclosure. The whole- atmosphere of 
the trial steams with discreet reserve and furtive concealment. 


I repeat my belief that the instincts ‘of the people ‘are 
right.. The machinery of our courts does not with unerring 
accuracy. result in justice. It does not disclose and is not, as -it 
should be, adapted to disclose the truth which is essential to 
justice. The system is a burden ; it is archaic; it is outworn ; ; 
it is _unadapted to the standard of modern civilization. 

“Tt is not to be wondered at that in their intense . disgust 
and dissatisfaction at the court’s performances, the people turn 
their thoughts to extravagant and unwise remedies. 

“In the first place the central theory and purpose of any 
new system of procedure must be the unerring and speedy as- 
certainment of the truth. ” 

Mr. Whipple outlined his views èn the new procedure, as 
follows :— 

(1) “The characteristics of the game—the secrecy, the 
surprises, the ambuscades—must be eliminated. 

(2) A trial in court must be made to be a judicial investi- 
gation, in which attorneys participate.as officers of the court, 
whose primary duty shall be that truth shall be disclosed. 

(3) * Any-existing rule, or privilege, or law which tends to 
prevent the disclosure of the truth must go, 

(4). Absolute disclosure must be compelled on the part of 
every person within the reach of the court who has knowledge 
of material facts. 


(5) “ Every right or privilege must be ‘subordinated to dis- 
closure of the truth: 

(6) “ It must no longer be a duty of an attorney to help a 
client to ‘conceal any fact which justice requires to be disclosed. 

D Both parties, in advance of trial, must disclose the 
names and addresses of ‘witnesses who have been interviewed 
with statements of what has been said at such interviews. 

(8) “ Instead of a formal declaration ‘or complaint and 
instead of a formal answer, plaintiff ‘and defendant shall recite 
‘dil the facts and evidence in their possession. 
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(9) “ The rules of evidence should’ be rationalized. Testi- 
mony .now excluded because it is hearsay or otherwise should be 
admitted if it is evidence which would convince men in forming 
their judgments in human affairs. 


(10) “ The rule denying the right of a party to litigation to 
testify should be eliminated. 


(11) “ When the jury have reached a decision after being 
aided all that is possible by judge and counsel, the decision 
should be final. 


“ I think that there is a rational basis and reason for the 
popular feeling of dissatisfaction with the performance of our 
courts,” said Mr. Whipple. “I believe that the courts really 
deserve the loss of popular confidence which they have suffered. 
I do not believe that the judges deserve the criticisms which are 
applied to them, and I do not believe that our profession is 
deserving of that measure of distrust which it now suffers.” 


These proposals drew a reply from Professor Taft at the 
banquet of the Boston University Law School Association on Feb, 
5. He said 


“If Mr. Whipple’s ideas prevailed in the profession that 
we are in, with our confidential relations to our clients, it would 
take about a week to dispense with the services of the profession 
and certainly, if they were to prevail, the profession ought to go 
out of business. 


“ Why, we are not keeping the secrets of our clients. We 
are talking over secrets and advising wisely with respect to those 
things that if we were not engaged in the profession would be 
retained and not even be made the basis of good advice. 


“One of Mr. Whipple’s propositions was that we were 
going to abolish the rule relating to hearsay evidence. I was 
eleven years on the bench and it did seem to me that if there 
was one rule governing the trial of cases in the admission of 
evidence that tended to the sifting of truth it was the rule that 
excluded hearsay evidence and subjecting every witness to cross- 
examination. 


“ I don’t know whether you can remember the shock that 
went over this country when the Dreyfus case was tried in Paris, 
and when they called witness after witness, who stood up and 
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swore that from the things they had heard they believed that 
Dreyfus was guilty. And that isthe kind of evidence we are 
going to have in order to help the court rooms and to purge 
the profession of the little devils that are running under the 
tables in the court rooms. 


“ But the reputation of Massachusett’ justice andthe dispatch 
of that justice as compared with that in other states is not going 
to suffer by such an ill-advised statement in respect to it as has 
come from Mr. Whipple.” 

On the following day Mr. Taft referred to the subject again 
in the second lecture in his course at Boston University Law 
School on “Legal Ethics.” He considered that “to require the 
disclosure of the confidential relations of counsel and client would 
destroy this profession. Ifa lawyer were forced to make dis- 
closures it would destroy the duty of a lawyer to society in effec- 
ting compromises and in the avoidance of suits. How,many per- 
sons would hire a lawyer if they regarded lawyers as detectives to 
investigate their case and then report the weak points to the 
Court? There are at present methods compelling each party to 
testify and the Courts and parties can now get all the facts. 
Clients should be able to talk with their counsel without the fear 
of adisclosure. Take away this protection and you altogether 
destroy the value or usefulness of our profession. 


“Mr. Whipple’s objection to hearsay evidence also is un- 
founded. The rules of evidence have been worked out after cen- 
turies of experience in Court, and instead of losing their force 
they are gaining all the time. 

“There may be some changes needed in the system of evi- 
dence. I sometimes doubt whether the constitutional provision 
that ‘no man shall be forced to be witness against himself’ is a 
reasonable restriction as to the detection of: crime. Society is 
entitled to protection. The first thing we do when a wrong is 
committed is to ask the person suspected. This is the rule,the 
mother applies to the boy when she finds the jam pot violated.” 


Mr. Whipple, when shown a report of Mr. Taft’s second 
lecture, made reply as follows :— 


“While I respect Mr Taft’s opinion very sincerely, yet in 
my judgment the features of secrecy in regard to the preparation 
of !cases and their trial in Court must be abolished. A case must 
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be so prepared in a lawyer's office that if every word said- was 
taken by a dictagraph, neither the lawyer nor the client nor -the 
witness should have reason to blush for one word that had been 
said.” 

“Mr. Taft's position is in effect that something ‘is more 
important in the trial of a cause than that the truth should be 
disclosed. In my judgment nothing is more important than the 
disclosure of the truth. Any rule or custom or law or ethical 
standard that prevents any person knowing the truth from 
disclosing the truth in court in the interests of justice, is in- 
defensible,” 


Mr. Taft says in effect, that if clients could not disclose in 
confidence to their attorneys their guilty and filthy secrets with 
the assurance that they would be thus safe, our profession would 
be put out of business. This means that the necessary function 
‘of our profession is to receive confession of' guilt or admissions 
that our client’s claims are unjust, and, still by failure to disclose 
the truth, attempt to show that the guilty client is not guilty, or 
that the client’s unjust cause is a just one. 


“ Under sucha standard of duty is it to be wondered at 
that the public have become inclined to believe that lawyers, in 
arguing as true things that they know are not true, or arguing as 
innocent a man whom they know to be guilty as insincere and 
dishonest ? 

“I am glad to say that I believe that the function of our 
profession in society and in the Court is a nobler one, and that 
the standards of honest conduct of high-minded men in the 


community are likely to be established as the standards of proper 
conduct of attorneys in court.” 


“ I do not believe that lawyers will be obliged to go out of 
business if they are no longer permitted or required to conceal 
the truth, but, upon the other hand, are compelled, in, the 
interests of justice to disclose the truth.” The Green Bag 
March, 1914. 


CONTEMPORARY LEGAL LITERATURE. 


American judicial opinion seems to be divided as to the 
liability of persons for injuries negligently inflicted on trespassers. 
The Courts that follow the lead of Massachusetts hold that the 
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landowner owes no duty to the trespasser and is not liable in the 
absence of intentional injury while the other set of Courts which 
follow the view of the Michigan Court say that even a trespasser 
is not beyond the pale of law and any negligence resulting in 
injury renders the owner liable. Mr- Robert]. Peaslee discuss- 
ing the question in the Harvard Law Review for March 1914, 
declares in favour of the latter view. He thinks that the former 
view is due to the sentiment that the tramp should not be put 
on the same footing as an invited guest and really involves a 
fallacy. Law has passed the stage of judging men’s conduct in 
these matters by an internal standard. The standard applied is 
an external one, what a.reasonable man would under the cir- 
cumstances do. The precautions that a reasonable man would 
take would necessarily differ according as it is an invitee ora 
trespasser that is concerned. In no case, can he be expected to 
take precaution so as’ to prevent harm to an unseen trespasser. 
Nor would the application of such a standard involve the con- 
ferring of any right on the wrong doer. When you say that 
the defendant is negligent what you really mean is that the 
plaintiffs wrong was only the occasion for the committing of the 
wrong by the defendant. The view of the Michigan Courts 
applies the standard of reasonableness while the ‚Massachussets 
view introduces an exception to the rule by the use of the 
confusing and philosophically meaningless term “ intentional 
injury’. 

Mr. Costigan discusses the classification of trusts and 
fundamental characteristics of each of the classes. He discards 
the classification of express and implied adopted by Lewin and 
Perry as unphilosophical, the distinction between the two 
classes of trusts being in substance only one between clear and 
less clear. words. Both are cases of trusts created by express 
words. The only classification based on tangible distinction is 
according to him the one into Express, Resulting and Constructive 
trusts. Resulting trusts are trusts implied in fact by law. 
Constructive trusts are trusts implied in law. The usual kinds 
of resulting trusts are where a conveyance is made voluntarily, 
where a conveyance is made on trust but the trust is not declared 
at all or is not fully declared and where the conveyance is taken 
in one person’s name and the consideration is supplied by 
another, Conveyance'on uses having been a common feature at 
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one time, the law inferred a use whenever there was no special 
reason for holding that it was intended to be absolute. In 
America, the tendency seems to be to hold that no trust 
results when there is a conveyance for a stated consideration 
A constructive trust is one where the Court holds that a 
man should not be allowed to unjustly enrich himself at 
another's expense. The jurisdiction is based on fraud real 
or constructive, The writer thinks that the usual method of 
classifying the trust inferred in the case, say of a sale to the wife 
with an oral declaration of trust which is inoperative owing to the 
Statute of Frauds but which isadmitted to rebut the inference of 
advancement, under the heading of resulting trust. He thinks 
that properly speaking, such a trust should come under construc- 
tive trust. 

A note by the Editor of the Medico—Legal Journal for June 
1913, discusses the connection: between Temperature and crime. 
Though there seems to be a slight rise in crimes of violence during 
the hotter portion of the year, there is little real connection bet- 
ween the two, at any rate the weather certainly can never attain 
the dignity of a criminal defence. 


Mr. John Ross Passos of the New York Bar puts in a 
strong plea in favour of the accused being required to be the 
chief witnesses in criminal cases. One accused of crime should 
be treated liberally, he says, but maxims which enable or aid the 
guilty to escape should be abolished. The innocent are too happy 
to go upon the witness stand and especially would this be the 
case if cross-examination were limited to the meterial facts 
of the case. A privilege whose roots can be traced to the 
ecclesiastical system which prevailed centuries agoin England 
has no place in the free and cultivated soil of American Law and 
its extirpation will be hailed by the legal fraternity and the lay 
public as the first decisive step in the progress of law reform. 

“ Four things ” said Socrates “ belong to the Judge: to hear 
courteously, to answer wisely, to consider soberly and to decide 
impartially ” Adds Mr. J. C. McWhorter (in the American 
Law Review, January-February) four things belong to the lawyer: 
to be courteous at all times, to be honest in all things, to be 
faithful to all clients and above allto.be true to those higher 
demands of an exalted profession and of the public wilich such 
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profession first of all must serve. The writer appeals to the 
lawyers to be courteous to witnesses, aot to bully them or 
indiscriminately abuse them. No lawyer in testing a witness on 
cross-examination ought to make him feel the sting of a cruel 
humiliation. The witness who is so abused and humiliated 
never gets over it. To the very end, he carries a bitter resent- 
ment against the lawyer, the Court and the legal system that 
allowed it. The establishment of the People’s Court in Germany 
and the Debtor’s Oourt in Kansas from which lawyers are 
excluded represents a powerful protest against the methods 
and procedure in which lawyers appear. The pouncing upon 
every witness and under one pretext or another, holding him up 
to scorn, ridicule and public contempt, discredits the machinery 
of justice and makes the public shun the witness box. Part of 
the responsibility for this rests on Judges. As Bentham says— 
“ Browbeating is a sort of offence which can never be committed 
by any advocate who has not the judge for an accomplice. 
The writer also says that in the name of courtesy, courtesy to 
the Bar, courtesy to the Bench and by the Judges towards each 
other much injustice is done tothe public. Justice is delayed 
in some cases, and defeated in others. The writer vigorously 
protests against such “ abuses of courtesy.” 





BOOK REYIEWS. 


Mahomedan Personal Law, according to the Hanafite 
School, by Mohammad Kadri Pasha, translated by Wasey Sterry 
M. A., Barrister at Law and N. Abcarius Ph. M., L.L.B., 1914. 
Spott is Woode and Co., Ltd., New Street Square, E. C. 


In recent years the literature on Mahomedan Law, available 
in English, has been steadily growing and the above volume pub- 
lished under the auspices of the Sudan Government is, though 
modest in aim, not without its usefulness. Readers of Mr. Abdur 
Rahman’s “ Institutes of Mussalman law ” will find the scheme of 
the present volume familiar. A Code of Mussalman law was 
prepared more than thirty yearsago bya Council of Ulemas 
commissioned by the Egyptian Government, under the Presidency 
of Kadri Pasha and thepresentvolume isa translation of that code. 
Intended for the use of British Magistrates in the Sudan, the book 
contents.itself with an accurate butreadable translation of the 
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code without being encumbered by any notesorreferences to origi- 
nal authorities; and there is of course no reference to any case 
law. The work covers the whole of what is ordinarily classed as 
“Family law, ” viz. the subjects of Marriage and Divorce, Son- 
.ship and Guardianship and Inheritance, and there are also two 
sections on Donations inter vivos and Wills. There is at the end 
of the book a useful table of inheritance from which the shares 
of different beirs in different contingencies may be quickly ascer- 
tained. It is scarcely necessary to add that the get up of the 
book is all that could be desired. | 


AH India Century Digest (Civil) 1811—1912 by Mr. B. R. 
Desai, High Court Pleader, Baroda, Vol. II. This volume brings 
us to the end of Mr. Desai’s Century Digest (Civil) Mr. Desai 
deserves tó be congratulated for the promptness and thorough- 
ness with which he has carried his vast undertaking to a, 
successful issue. We have already expressed our appreciation of 
the plan and work of Mr. Desai as we were noticing the earlier 
volumes and we are glad to 'say that larger acquaintance has not 
given us any ground for revising the opinion already expressed 
by us, on the other hand we think it no exaggeration to say that 
with these volumes of Mr. Desai and the Companion Index 
volume which we shall presently notice, it should be easy for 
any practitioner to collect the case law on any given subject at 
the shortest possible notice with few chances for omissions. 

PA 

Desat’s Point noted Index of cases by Mr. B. R. Desai, 
Pleader, Baroda, 1914. Price, Rs. 12. Mr. Desai’s Index has 
become so well-known to the profession that we need hardly 
dwell upon its many points of excellence. We note with pleasure 
the attempt made to classify cases according to points on which 
each case has been followed, distinguished &c. which cannot fail 
to enhance the utility of the book. 

OK 
A 


Mayne’s Hindu Law and usage, 8th Edn. by Sir C. Sankaran 


r. 
NG Published by Messrs. Higginbotham & Co., Mount Road, 
Madras, Price, Rs. 20. Mayne’s book has become a classic and 
any interference with its text is a sacrilege. Some such idea 
bas prevented the publishers from availing themselves of the advan- 
tage of a thorough revirsion by the Editor who by his erudition and 
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experience as a judge was eminently fitted for the task. Whatever 
the wisdom of the course adopted from the point of view of 
sentiment, we cannot help thinking that a splendid opportunity 
of bringing Mayne up to date has been thrown away from con- 
siderations of sentiment. Many of the opinions of Mr. Mayne, as 
rightly observed by Sir O. Sankaran Nair, require reconsideration 
in the light thrown by the Sacred Books of the East since published. 
As it is, we can only hope that the Publishers and the Editor will 
soon find their way to bring out a thoroughly revised edition of 
Mr. Mayne’s book. With many ambitious rivals in the field, 
even from a business point of view such a course might be not 
altogether unnecessary. Subject to these remarks we welcome 
this edition of Mr. Mayne’s book. We see that no pains have 
been spared to note up all the cuses with additions to the text 
and the footnotes whenever necessary. Omission of a fuller 
reference to non-official journals may be felt by some to bea dis- 
advantage, but on the whole it cannot be said to detract from the 
usefulness of the work. The book has been made more handy 
though we see that there are more pages in this than in the last 
edition, The get up is excellent ahd fully up to the level of the 
previous editions. 


Che Madras Caw Journal 


VoL. XXVI] MARCH, 1914. [PART XII 














WIDOW’S ALIENATOINS. 


The ‘glorious uncertainty’ of the law is illustrated by the 
present state of the law in India regarding alienations by a Hindu 
female with the consent of reversioners. Attention has been 
drawn to the subject in these pages on former occasions (see 16 
M. L. J. 243;19M.L J. 7; 20 M.L. J. 342). Since the last 
of them, there have been quite a number of reported cases under 
this most prolific topic, exhibiting much the same variety of judi- 
cial opinion as before Amongst them, we desire to direct parti- 
cular attention here to the judgment of a Full Bench of the 
Calcutta High Court in Debi Prosad Chowdhury v. Golap 
Bhagat! and tosome observations ofthe Judicial Committee in 
a very recent case in Bijoygopal Mukerji v. Girindra Nath 2 But 
reference may usefully be made in this connection, also to the 
decisions of the Madras High Court in Kuppier alias Venkatasub- 
bier v. Kotta Chinnasami Iyer 3 Raghupaty v. Kannamma 4 
Brahmanaikudu v. Mahalakshmi 5 and Arthanari Goundan v. 
Ramasami Goundan® 


The Calcutta Full Bench case deserves special attention on 
account of the eminence of counsel who argued the case and the 
thoroughness of the arguments (as reported) as also in view of 
the strength of the Bench that took part in the decision. Here too, 
as inthe Madras Full Bench case, Rangappa Nask v. Kambi Nask 7 
there are differences between the learned Judges on certain 
points, including the exact basis of the decision of the Judicial 
Committee in Barangi Sengh’s 8 case and its bearing on what 
may briefly be called the ‘consent’ theory and the ‘relinquish- 
ment’ theory. The judgment of Mookerjee J. clearly shows that 
so far as the Judgments of the Privy Council are concerned there 
is no such inconsistency between the earlier and the later cases 
as is suggested in some of the Madras judgments. The two lines 

L (1912) L L. R. 400. 781 a. (1914) 18 O. W. N. 678. 
(1911) 22 M. L. J. 488. . (1912) 28 M. L. J. 363. 


4 
(1912) 24 M. L. J. 588. 6. (1018) %5 M. L. J. 8. 
(1908) I. L. R. 81 M. 866. 8. (1907) I. L. R. 30 A. 1 (P. C.) 
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of cases vis., those relating to the consent of reversioners and 
those relating to ‘relinquishment’ in favor of reversioners, are 
distinct and rest on distinct grounds; andthe learned Judge it is 
submitted, rightly, points out that if this distinction is borne 
in mind, there is no difficulty in appreciating the observations in 
Bajrangi Singh’s 1 case. So far as Bengal is concerned, a certain 
amount of illogicality and confusion had been introduced by a long 
course of decisions which the Full Bench in Nobokishore's case 2 
was not prepared to depart from; but no such difficulty exists in 
the other parts of India. 


Summarising the result of the authorities, Justice Mookerjec 
lays it down that the effect of the consent of reversioners 
to an alienation by a widow is to raise a presumption, which 
is rebuttable, that the transfer was for a proper purpose 
or that the transferee had made bona fide enquiries and 
satisfied himself as to the necessity for the transfer. In this 
view of the law—which applies equally whether the transfer is 
of the whole or only of a part of the estate—all the learned 
Judges who sat on the Full Bench agree. This is the view of 
the Bombay High Court still and of the Allahabad High Court 
also (see Ramkrishna Kuppuswami v. Tripurabai B. Abdulla v. Ram 
Lall 4, The Madras High Court is alone in the view that the 
consent of reversioners is more than presumptive evidence of the 
propriety of the transaction. Kupprer alias Venkatasubbter v. Kota 
Chinnasami Iyer © 

It must be said that in the Madras decisions, the ‘relinquish- 
ment’ theory and the ‘consent’ theory have not always been 
sufficiently kept distinct. Nor have the Bombay and Allahabad 
decisions subsequent to Bajrang: Singh's case 1 made any attempt 
to re-consider the question on principle. In Pilu v. Babaji 6 
the Bombay High Court observed generally that the principle of 
the rule as to the efficacy of reversioners’ consent rendered it ordi- 
narily applicable only toalienationsfor value and the Allahabad 
High Court followed that view in several cases (see Abdulla v. Ram 
Lall 3 Sarnam Kanwari v. Raghunath! Bens Madho Singh v. Jagat 
Singh 8 ). This statement is in any view not quite accurate; for 
even as evidence, the reversioner’s consent may be relied on in 


1. (1907) I. L. B. 30 A. 1 (P.C) 2, (1884) 1. L. B. 100. 1102. 
8. (1911) 18 Bom. L'R. 940. 4 (1911) I. L. R. 34 All. 129. 
5. (1912) 22 M. L. J. 488 6. (1909) I. L-R. 84 B. 165. 


7. (1912) 16 L O. 187. 8. (1912) 16 I. O. 837. 
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support of the propriety of the transaction, though it may not 
be a transfer for value,as for instance when a widow gives property 
to a daughter at the time of marriage. This in substance was 
the case in Abhesing Tarabhai v. Raising Fatisinghagh 1. But in dis- 
senting from this view of the Bombay High Court, the Madras 
High Court went tothe opposite extreme, on the assumption 
that the rule as to the effect of the consent by the reversioners is 
not a mere rule of evidence but a rule of law, without any 
reference whatever to the nature of the transaction assented to. 
See Kuppier alias Venkatasubbier v. Kotta Chinnasamier4 and Raghu- 
pathi v. Kannammal 8. The extreme limit in this direction is repre- 
sented by the view of Sadasiva Aiyar, J. in Raghupathy v. 
Kannamma? and Arthanari Goundan v. Ramasami Goundan +, who 

-—in seeking out and applying what he considers the ‘implication’ of 
their Lordships’ judgment in Bajrangi Singh's case has overlooked 
the express statement therein that they have no wish to extend 
the widow’s power of disposition. 


We venture to think that the decision in Bajrangi Singh’s 
case has no bearing on the law as to surrender or relinquishment, 
that as laid downin Behari Lal’s case a surrender can be effective 
only when it covers the whole estate inherited by the widow from 
the husband and that it cannot be availed of asa mere contrivance 
to secure an indirect benefit to the widow herself (see the opinions 
of Jenkins O. J.and Mookerjee J. in the Calcutta F.-B. case). Even 
Harrington and Stephen, JJ. whodo not quite agree with 
Jenkins C. J. and Mookerjee J. on this point, recognise that an 
alienation, by which the widow receives money in lieu of the 
property, cannot reasonably be treated as a ‘surrender.’ And 
cases like Ohalla Subbiah Sastri v. Palırı Pattablnramayya 6 
Arthanari Goundan v. Ramasam: Goundan T are equally hard to 
justify on the footing of ‘surrender, having regard to the proved 
object of the transaction there in question. The object or purpose 
would be relevant to the decision of the question whether the 
transaction is really a surrender. 


The Madras view that the decision in Bajrangi Singh’s case 
lays down a rule of estoppel (as distinguished from validation), 





1 (1909) 16 I. O. 561. 
2 (1919) 22 M. L. J. 488. 8. (1912) 98 M. L. J. 363. 
4. (1918) 25 M. L. J. 8. 6. (1891) I. L. R. 19 0. 286 
6. (1907) I. L, R. 31 M. 4 7. (1918) 96 M. L. J. 8, 
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does not ‘appear to have been adopted by the Calcutta or Alla- 
habad High Court, though a rule of estoppel in similar circum- 
stances is recognised by the Bombay High Court. per Ranade J. 
in Vinayak v. Govind! and Ramkrishna Kuppuswami v. Thripurabai. a 
Some remarks on this aspect of the question will be found in 19 M. 
L. J- 7 and 20 M. L. J.at p. 344. where reference is made to tbe 
decision of the Judicial Committee in Dala Rup Narain v. 
Gopal Devi 8 asin a manner inconsistent with this view. 


That the Judicial Committee look upon the consent of 
reversioners only as evidence (it may be, strong evidence) 


of the propriety of the transaction, is, it is submitted, fairly made 
clear by the course of the judgment and also some of the 
observations in the recent case of Bijoy Gopal Mukerjee v. 
Girindra Nath 4, Their Lordships say, the case is one that 
“ depends entirely on the facts and that it raises no new ques- 
tion of law as tothe powers ofa Hindu widow to deal with 
family property in case of necessity with the consent of then 
present ‘reversioners ’; and towards the end of the judgment, they 
observe that it has “always been a feature of Hindu Law as 
administered by this Board to attach great weight to the sanction 
by expectant reversioners of an alienation of property by a 
Hindu woman as affording evidence that the alienation was 
under circumstances which rendered it lawful and valid.” 


In the course of the argument, reference appears to have 
been made both to Nobokrshore’s case and Beharı Lal’s case on 
the one hand and to Bajrang: Singh’s case and Debs Prasad’s 
case on the other, but the judgment makes no reference what- 


ever to any of them, either by way of explanation or by way of 
approval or disapproval. 


With reference to the decision in Mzlhk Sahib v. Mallikar- 
junappa © it may be pointed out that the learned Judges make 
no reference to the decision in Vryevan Rangji and others v. 
Ghet Gokaldas and others 8 which ın similar circumstances, 
held the transaction invalid, as the consenting heir wasa woman, 
though, under the Bombay Law, she (being the daughter) would 
take an absolute estate. 

1. (1908) I. L. R. 25 B 129 (1911) 18 Bom L. R 940. 


2. 
3. (1909) L L. R. 86 O. 780. a. (1914) 18 0. W. N. 678 
5. (1919) 15 Bom.L. R- 1142. G (1881) I L R.5 B 568 
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SUMMARY OF ENGLISH CASES. 


G. & C. Kreglinger v. New Patagonia Meat and Cold 
Storage Company, Limited: (1914) A. C. 25. 


Morigage—Clog on the equity of redemption—Doctrine of-—State- 
ment of the rule—Stipulation for mere collateral advantage, not oppres- 
swe, good. 


This is a very important decision of the House of Lords 
on the doctrine of clog on the equity of redemption, “ the unruly 
dog” as Lord Mersey calls it “ which if not securely chained to 
its own kennel is prone to wander into places where it ought not 
to be”. 


The jurisdiction which the Courts of Equity sought to exer- 
cise in respect of mortgages was only a special application of the 
more genera] power which it claimed to relieve against penalties 
and to mould them into securities. The end to which the Courts 
of Equity interfered was to ascertain the real nature of the 
transaction and to put it on that footing. It was in ordinary 
cases only where there was conduct which the Court of Chancery 
regarded unconscientious that it interfered with freedom of con- 
fract. As established, the doctrine was expressed in three ways 
(i) once a mortgage always a mortgage; if a transaction was 
once found to be mortgage, it must always continue to be treated 
as such and nothing else (ii) the mortgagee should not stipulate 
for any collateral advantage which would make the remuneration 
for the loan exceed a proper rate of interest (iii) a mortgage can- 
not be made irredeemable and any stipulation which clogs or 
restricts the equity of redemption is void. Rule (ii) proceeded 
upon the footing of usury laws and had no application to cases 
where the mortgage was given for the performance of an under- 
taking as distinguished from payment of a loan. ‘With the repeal 
of usury laws, it has operation only to this limited extent, 
viz:, that an agreement for a collateral advantage is bad if it is 
oppressive or in effect clogs the equity of redemption. 


Plaintiffs were a firm of merchants and wool-brokers; 
defendants were carrying on the business of preserving and canning 
meat in the course of which they had at their disposal a large 
number of sheepskins. Plaintiffs advanced £10,000 to the 
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defendants with a floating charge on their undertaking. Plaintiffs 
were not to demand repayment till 1915 but defendants had an 
option to pay earlier. The defendants gave an option to the 
plaintiffs to purchase their sheepskins till 1915 irrespective of the 
fact whether the mortgage was redeemed. The question was 
whether this provision as to option was not a clog on the equity of 
redemption and void. Reliance was placed on the dicta of 
Lords Macnaghten, and Davey in Bradley v. Carrit 1 for the 
position that any provision which gave the mortgagee a collateral 
advantage beyond the duration of the mortgage was a clog and 
was void. Their Lordships held differing from those expressions 
of opinion, that there was no such rule, that the clause in ques- 
tion gave the mortgagees a collateral advantage and not being 
oppressive and not also having the effect of clogging the equity 
of redemption was binding. 

The following observations of Haldane, L. C. on the 
authority of precedents are worth noting 

“To follow previous authorities, so far as they lay down 
principles, is essential if the law is to be preserved from becoming 
unsettled and vague * * * But when a previous case has 
not laid down any new principle but has merely decided that a 
particular set of facts illustrates an existing rule, there are few 
more fertile sources of fallacy than to search in it for what is 
simply resemblance in circumstances and to erect a previous 
decisión into a governing precedent merely on this account. To 
look for anything except the principle established or recognised 
by previous decisions is really to weaken and not to strengthen 
the importance of precedent.” 

As instances of clogs on the equity of redemption, Lord 
Parker gives the following stipulation that if default were made 
in payment of the money secured on the date specified the 
mortgagor should not exercise his right to redeem or a stipulation 
that he should only exercise it as to part of the mortgaged pro- 
perty or on payment of some additional sum or performance of 
some additional condition. 


Viscount Haldane, L. C. held that the rules above referred to 
would, apply whether the mortgages are legal mortgages or 
equitable mortgages. 





1, (1908) A, C. 258, 


> 
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Colonial: Gold Reef, Limited v. Free State Rand, 
Limited, 1914, 1 Ch. p. 382. 

Company — Articles of Association — Construction — Proxy — 
Foreign Company having no seal—Appointment by Corpo- 
ration—Companies’ Consolidation Act, 1908, S. 68. 

Under S. 68, Companies Consolidation Act, the vote given 

by a representative of a Corporation which holds shares in a 

Company, appointed as such by a resolution of the Corporation 

can be accepted, if the Chairman of the meeting of the Com- 

pany’s share-holders is satisfied of the resolution on a copy of 
the same being produced. Where a Company’s Articles of 

Association provided that the writing by which a proxy is 

appointed by a Corporation should be under its common seal, 

and a Foreign Corporation which had no common seal under the 
law of its Country appointed a person its attorney by an instru- 
ment signed by two of its Directors and the Secretary, in the 
presence of two witnesses before a Magistrate whose seal was 
affixed to the same and the person so appointed attorney 
constituted himself the proxy of the Corporation, Held the vote 
by him as proxy was valid. The rule as to affixing of common 

seal only ‘applied to Corporations which, under the law had a 

common seal. 





In re Jefferey, Nassey v. Jefferey, 1914, Ch. p. 375. 


Will—Latent ambigutty— Gift to “ brother his wife and 
their daughter,’ —Five daughters in existence,—Which of them 
was intended to be benefited, —Division into three shares. 


The testatrix bequeathed her residuary personal estate 
between “my brother Walter Jefferey, his wife and their 
daughter.” Walter Jefferey had by his wife five daughters; 
Held, extrinsic evidence could be let in to clear the latent 
ambiguity and to show which of the daughters was intended to 
take. In the case evidence was given to show that the testatrix 
was particularly attached to Phoebe and that the testatrix had 
prior to this will made another will which she subsequently 
revoked by which she bequeathed the residue between her brother 
Walter Jefferey and “ his daughter Phoebe.” On the question of 
the share which each of the legatees got under the will, Held, 
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that each of the legatees was entitled to a third share under the 
will. The ordinary rule that a man and his wife only take one 
share rests on the doctrine of English Law that a husband and 
wife are for most purposes one person. The rule being 
purely one of construction, in the present case, the “and” being 
placed only before “their daughter” and not also between 
“ Walter Jefferey” and “his wife,” there isan enumeration of 
all the legatees and they take in three equal shares. 





S. W. Novenas & Co. v. Walker and Foreman.—1914, 
1 Ch. p. 413. 

Restraint of trade—Terms of employment—Severance of 
good from the bad terms—-Manager—Meat importing agency— 
Reasonableness of time limit—Unmreasonableness of area. and 
purpose—Restriction throughout the United Kingdom. 

Where a Company carrying on the business of meat import- 
ing agency entertained a person as the Manager of the business 
on terms one of which was as follows, “the Manager shall not 
for æ period of one year from the determination of this agree- 
ment, whether by effluxion of time or in any other way 
whatsoever, either solely or jointly with or as agent for any other 
person, firm or Company directly or indirectly carry on or be 
engaged, concerned or interested in carrying on within the United 
Kingdom the trade or business of importer of meat or any other 
trade or business similar to any trade or business carried on 
during the period of his employment by the Company &c.” Held, 
(1) Where two parts of a covenant are expressed in such a 
way as to amount to aelear severance by the parties themselves 
and as to be substantially equivalent to two separate covenants, 
the good part is enforceable notwithstanding its collocation with 
a bad part. The observation of Lord Moulton at p. 745 in 
Mason v. Provident Clothing and Supply Co. 1 is not to be 
understood as contravening the above rule. 

2. A covenant obviously unreasonable as to its purpose or 
area, is not saved by reason merely of its reasonableness as to 
time. 

3. To preclude a former servant from carrying on his natural 
business in any part whatever of the United Kingdom is a very 
strong step and requires exceptional justification. 


1, (1918) A. O. p. 724. 
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Mitchell v. Mosely, 1914.1 Ch. p 438 (C. A.) 


Deed,—Constructron—Munes and minerals,— Conveyance of rever- 
sion—Mining lease—Apportionment of rent—Real Property Limitation 
Act, S. 9. 

A conveyance of land passes, unless we find something to 
the contrary, everything down to the centre of the earth. The 
grant of the land includes the surface and all that lies supra— 
houses, trees and the like—cujus est solum ejus est usque ad 
caelum—and all that is infra, i e. mines, earth, clay &c. 


Where the defendants, the owners of lands gave a mining 
lease in 1740 for 200 years reserving an annual rent and they 
‘subsequently in 1791 and 1828 conveyed some of the lands to 
which the mines were subjacent, to the plaintiff, the defendants 
had been receiving the whole of the rent from the mining lessees 
from 1740 to the date of the action in 1912. The action was for 
a declaration that the plaintiff is entitled to the mines and mine- 
rals under the premises comprised in her conveyances subject to 
the mining lease and for an account and for payment to her of the 
proportionate rents under the mining lease. The defendants 
pleaded in answer. S. 9 of the Real property Limitation Act 
under which the cause of action for the suit commenced 
when the rent was first received by some person wrongfully 
claiming to be entitled to the land or rent. Held, the receipt 
of the whole rent by the defendants, prior to any legal apportion- 
ment-of the rents between the owners of the reversion, was not 
receipt by a person wrongfully claiming.the rent and-so time had 
not commenced to run against thé plaintiffs. The plaintiff can 
only recover as money had and received, rent for 6 years prior to 
the action. 





Eastes v. Russ, 1914 I. Ch. p. 468 (C. A.) 


Restraint of trade—Contract of service—Constructton—Microscopts 
in pathological laboratory—Restraint for lfe—Area of restriction— 
, Reasonableness, 

The case of a mere contract of service stands on a different 
footing from an agreement made to protect the sale of a good- 
will or to guard against the disclosure of special, trade secrets. A 
restraint in a mere contract of service is invalid if it goes beyond 
what is necessary for the protection of the employer; and this 

-depends.on the character of the business. Where the defendant 


3 
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entered the plaintiffs service as a microscopist in the plaintiff's 
pathological laboratory and one of the terms of the employment 
was that the defendant was “not to engage in similar work within 
a distance of 10 miles from these laboratories, either for himself 
or on behalf of any other institution of a like character under 
a penalty of £250.” Held, this was a restriction fromi engaging 
in that trade not merely during the service under the plaintiff 
but for the period of the defendant's life. 

Held, Cozens Hardy M. R. & Pillimore. L.J; Swinfen Eady 
L. J. dissenting. The restriction was unreasonahle and should 
not be upheld. 


le 


BOOK REVIEWS. 





A Treatise onthe Law relating to Debenturesand Debenture 
holders by Paul Frederick Simonson, M. A. Effingham and 
Wilson, London. Fourth Edition. Mr. Simonson has brought 
out a new edition of bis valuable book on the branch of Com; 
pany law relating to the issuing of Debentures and the rights 
and remedies of Debenture holders. The learned author has 
dealt with the law -under two heads the first relating to trading 
Companies which are mainly governed by their respective 
memoranda and articles of association and the first Companies 
Act ,of 1862 and the Companies Clauses Consolidation Act 1908; 
and the’ second relating to Debentures created by Public 
Companies and Local Authorities, created by Special Acts of 
Parliament for carrying out certain specified purposes. The 
powers and rights of corporate bodies of the second class are 
governed by the Companies Clauses Act of 1845 and various 
other similar acts as also by the Special Acts of incorporation 
creating them. 


The learned author's treatment of the subject is. very 
thorough. His clear enunciation of the principles governing 
the law and his lucid analysis of the case law relating thereto 
leave very little to be desired. 


Whenever we had occasion to refer to it, we have foun 
the book useful; the exposition and criticism of the law as laid 
down already and suggestions relating to matters not covered’ by 
any precedent are very instructive. The Index attached to the 
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book is copious and exhaustive. The learned author has also 
given in an appendix the forms relating to the various classes of 
debentures. We are confident that the book will be found 
useful by all who may have any occasion to refer to the same: 
With the almost complete assimilation of Company law in India 
to that obtaining in England, the work is bound to be as useful 
here as in England. Corresponding sections between the English 
Companies Act, 1908, and the Indian Act of 1913 is another 
useful feature which will greatly facilitate reference. 


The Law relating to the Reconstruction and Amalgama- 
tion of Joint Stock Companies by Paul Frederick: Simonson, 
M. A. Second Edition, I Effingham andWilson 54 Threadneedle 
Street, London E. C. Price 10 s. 6 d. 


Mr. Simonson has also brought out a new edition of his 
law relating to the re-construction and amalgamation of Com- 
panies. 

This is as it were a commentary on Ss. 120 and 192 of the 


Companies Consolidation Act, 1908, corresponding to sections 
153, 213 and 214 of the Indian Companies Act of 1913. 


Like his other publication dealing with the Law of Deben- 
tures, we are quite certain that this book will be found very 
useful especially to those concerned with the promoting and 
organising of Companies. 

Simonsons’ Law relating to the reduction of share capital. 
Effingham and Wilson. This is a new work recently’ published 
by Mr. Simonson. We are sure the book will be found useful by 
all who may have any opportunity to refer to the same. 
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M. L. T. 855. 88 
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961. 508 
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À Krishnayya v Unniesa Begam (1891) I. L. R. 15 M 899 followed 267 


Mallikarjun v Narhari (1900) I. L B. 25 B. 387 672 


M.L.J. 
PAGE, 


Mallikarjuna v. Sridovamma (1897) I. L BR. 20 M.1628.0.7 M. L, J. 289 
(referred) 

Man v. Ohinnammal (1884) L L. B. 8 M. 107 (F.B.) (followed) 
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irom se 

Ramasami v. Bagirathi (1898) I, L. R. 6 M. 190 followed 
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The Madras Daw Journal Reports 


IN THE JUDICIAL COMMITTEE OF THE PRIVY 
COUNCIL. 


[On appeal from the Supreme Court of Seychelles]. 


Present :—Lords Dunedin, Shaw and Moulton and Sir Samuel 
Griffith, 


Louis Edouard Lanier Appellant 
v 
The King saa Respondent. 


Appeal to Privy Councii—Criminal Case—Embezelement—Civil and Cri- 
minal responsibility—Dastinction between—Inability to produce money—Not 
proof of fraudulent imtent—Guilty Mind—Necessity for conviction—Practioe 
—Casts directed to be paid by Crown. 


By a power of attorney executed by the guardian of certain minors, the ap- 
pellant was given ample power to act in the collection and invest- 
ment, either with or without security, of the properties of the minors. Acting 
under the power certain funds were received and remittances of money were 
from time to time made by Messrs, Lanier & Co., the firm of which the appellant 
was a partner. No objection was at any time taken to this course by the guar- 
dian or the minors. On the other hand the guardian’s sole anxiety was thata 
high rate of interest should be obtained and this was done. The firm’s inter- 
position was highly in the interests of the minors. 


In November 1910 a sum of money tecame payable from one C. Payment was 
made of this sum bs crediting the amount to the appellant's firm in their ac- 
count with C’s banker, which had been overdrawn. No concealment of any kind 
was practised, The amount was credited to the minor's account and advances 
were made as usuel, On 20th June 1911, the appellant was called upon to give 
proper security for the amount remaining to the credit of the minors and time 
was given for the purpose. Within that time appellant gave secutity. Neverthe- 
less criminal proceedings were {nstiluted against him for embezzlement and he 
was convicted. The ground on which he was convicted was that though he did 
not wish to prejudice the minors, "it was his duty to take such precautions and 
to have exercised such foresight as would not have involved him in the possi- 
bility of causing prejudice to the minors’’ and that "the wilful and fraudulent 
intent resulted from the fact that the accused so used the moneys that be was 
unable to produce them, when called upon.” 


Held: That the judgment appealed against bad not kept the distinction 
between civil and criminal responsibility sufficiently in view, that the facts 
did not on any just or legal view warrant a conviction for embezzlemeat and 
that the appeal came within the rule in Dillet’s Case. 


Looking to the exceptional nature of the case, their Lordships directed the 
Crown to pay the appellant’s costs of the appeal, 


1. (1887) 12 A. C. 467. 
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Mixture of the funds of another with one’s own funds may be in many 
cases natural aad proper, in other cases convenient butirregular, apd in the 
third both irregular and criminal. The distinctions between these cases require 
to be treated with the greatest judicial care, 30 as, while preserving the amplest 
civil responsibility, to prevent tbe third or O11minal category from boing extend- 
ed to mistaken though convenient acts. 


Apart from constructive criminal responsibility which may be imposed 
by statute, a court of justice cannot reach the conclusion that crime has 
been committed unless it bea just result of the evidonce that the accused in 
what was done or omitted by him was moved by the guilty mind. 


Pollock K. C. and Lee for Appellant. 
Sir Robert Finlay K. C. and O'Hagan for the Crown. 


The Judgment of their Lordships was delivered by 

Lord Shaw :—This is an Appeal from a conviction and sen- 
tence of the Supreme Court of Seychelles. It was pronounced on 
the 5tb July 1911 by the Acting Chief Justice, who tried the case 
without a jury. 


The appellant is a merchant in Mahe on one of the Seychelles 
islands. He was at the time of the proceedings a member of thc 
Legislative Council of the Colony and Consul for the French Re- 
public, and he held various important commercial agencies. He 
was managing director of the firm of Lanier and Company. 


It is for obvious reasons undesirable to comment upon various 
peculiarities of the case, and it is expedient to confine even the 
statement of the circumstances to the barest narrative. Sucha 
narrative is, however, necessary. 


There was in the colony a family of two minor children named 
Lablache, At a family council duly held under the Jaw of the colony 
(derived from the French Civil Code) Miss Lucy Lablache was ap- 
pointed to the office of their guardian. On the 14th November 1908 
she executed in favour of the appellant a Procuration or Power of 
Attorney, and on the 2nd April 1909, on the eve of her leaving with 
the children for Europe, she confirmed the Procuration by what is 
called a Deed of Maintenance. Under these deeds the Appellant 
had the amplest powers to act for the guardian in the ingathering 
and the investment, either with or without security, of the property 
of the minors. 


Acting under these powers, certain funds were received and 
remittances of money were from time to time made by Messrs. 
Lanier and Company, the appellant’s firm. 

From beginning to end of these proceedings no suggestion has 
ever been made that either the minors personally, or Miss Lablache, 
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their guardian, ever complained of, or are now or ever were dissatis- 
fied with the conduct of the Appellant or his firm. Miss Lablache's 
anxiety appears to have been solely thata high rate of interest 
should be obtained, and this was done, 


A circumstance of importance is that these payments were 
made by the firm of Lanier and Company. This firm’s interposi- 
tion (presumably at the instance of the Appellant) appzars to have 
been highly in the interest of the minors in past years. A regular 
account was opened, and from the year 1905 the minors’ funds were 
received and advances made from time to time by the Company, 
The advances were sometimes far in excess of-the receipts ; and in- 
deed in the end of 1908, whereas the receipts had been Rs. 6,119, 
the advances had been no less than Rs. 9,435. 


In November 1910 a sum of Rs. 35,313 became parable to 
the minors by M. D'Emmerez de Charmoy. This gentleman pro- 
posed at first to pay by an orderin favour of the Appellant and 
drawn upon the Appellant’s bankers, Messrs. Said and Company, 
but the transactioa took the shape of crediting the amount to 
Messrs. Lanier and Company in their account with their bankers, 
which account was overdrawn. This was an undoubted irregularity. 
Their Lordships incline to think that it occurred simply because the 
firm had been actingin the minors’ interest and had had direct 
account with them for many years. Noconcealment of any kind 
was practised. The minors’ account with Messrs. Lanier and Com- 
pany was duly credited and all the entries throughout are openly 
and regularly made. After this date the firm continued to make 
advances as before out of this money which was lying with it at 
interest. The receipts for the last three remittances are produced; 
they are dated in February, April and May 1911 and cover payments 
of 1,500 francs. So faras M D'Emmerez de Charmoy was con- 
cerned, he also saw no objection to his payment being thus dealt 
wita. Instead of making it to Mr. Lanier and getting that gentle- 
man's receipt, he was aware that the bankers had simply credited 
their customers Lanier and Compiny with the amount. He was 
undoubtedly also aware of the history of the family, of the standing 
of the firm, and of its previous relations with the minors. That there 
was anything criminal being done does not at that time seem to 
have entered into any person’s mind. 


On the 20th June 1911, however a family council was held, 
which was presided over officially by Mr. Alexander Williamson, the 
Acting Chief Justice. A‘ Mr. Finlay Gemmel, friend” asked that 
Mr. Lanier “ must show what cash he has in hand belonging to 
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“the minors” Thereupon the Appellant stated fully and with 
almost complete exactness how the matter stood. Mr. Gemmel 
suggested that the amount be invested or paid or thata guarantee 
be given by Mr. Lanier. This was perfectly reasonable, and an 
adjournment was made till the 27th June to enable one of these 
courses to be taken. Mr. Lanier acquiesced ; and on the 27th June 
a guarantee for Rs. 34,000, with a mortgage over the properties, 
was offered by Mr. Lemarchand, and this offer was, of coarse, un- 
animously accepted. One would have thought that everything was 
now satisfactorily arranged and ended. The minor’s interests were 
completely protected. Sharply as the Appellant had been pulled up, 
he had answered the call the council were satisfied : and the guar- 
antee and mortgage were put upon record. It seems incredible, but 
it is the fact, that it was after all this had been done that criminal 
proceedings were instituted against the Appellant under the Sey- 
chelles Penal Code, 


On the same day an Information was filed charging Mr. Lanier 
with having wilfully, fraudulently and feloniously embezzled the 
minor's money on the previous 31st of May. And on that day, viz., 
27th June, a warrant was issued for Mr. Lanier’s arrest, On the 
next day, namely, the 28th June, the Chief Justice informed the 
family council that he had communicated with the Crown Prosecu- 
tor. The proceedings thus started were pursued with alacrity and 
vigour. The Prosecutor considered it desirable that a member of the 
Bar should conduct the case, and the family council, again presided 
over by the Chief Justice, appointed two, and arranged about their 
fees. 


On the 1st November the Prosecutor moved the Chief Justice 
to be allowed to make drastic amendments to the Information, in- 
cluding one which altered the tempus delicti to the 20th June 1911, 
These anendments were objected to ; the objections were repelled ; 
and the trial was fixed for four days afterwards, namely, the 5th 
July. 

On the 5th July an application was made for a week's adjourn- 
ment to enable Counsel to be employed for the defence, and a tele- 
gram from Tamatavi, stating that Counsel’s passage was booked, 
was produced. The application was refused. The evidence led was 
substantially in accord with the narrative already given. The books 
were produced with all the entries in order. No further facts sug- 
gesting criminality were proved. In short, Counsel for the Crown 
‘at the Bar of this Board very properly admitted that he could not 
contend that any jury upon the evidence submitted would have con- 
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victed the Appellant of crime. The Chief Justice, however, convict- 
ed Mr. Lanier and sentenced him to be, imprisoned fcr eighteen 
months with hard labour and to pay the costs of the prosecution. 


Application for leave to appeal to the Supreme Court of Mauri- 
tius was refused, on the ground that the case was not appealable. 
This was correct. Had the sentence been for two years an Appeal 
would have lain. A request was made that, the sentence be increased 
so as to make the case appealable. This was refused. An attempt 
was then made to bring the proceedings before the Supreme 
Court of Mauritius by-certiorari, with a view to their being quash- 
ed. The learned Judges of that colony not obscurely intimated that 
the affidavits before them disclosed a-grave question, but they were 
constrained to decide that they had no jurisdiction to entertain such 
an application. 


Application for leave to appeal to His Majesty in Council was 
then made and was granted by this Board. 


Many grounds fora reversal of the judgment appealed from 
have been made, and in the affidavits which form part of the present 
Record others also of a grave character are suggested. It appears 
to their Lordships, however, that the matter may be disposed of by 
a consideration of the facts above mentioned, of the judgment itself, 
and of the reasons stated therefor, the whole being viewed in the 
light of the Statute. The information, as amended, upon which the 
trial proceeded, was as follows :—“ That on or about the 20th day 
“of June in the year of our Lord one thousand nine hundred and 
“eleven, at Seychelles, at a place called Victoria, one Louis 
“ Edouard Lanier, Merchant, residing at Victoria, did wilfully, 
‘fraudulently, and unlawfully embezzle to the prejudice of the 
“ minors Lablache the owners thereof, the sum of thirty-four thou- 
“sand one hundred and ninety-one rupees and thirty-three cents, 
“which sum had been delivered to the said Louis Edouard 

`e Lanier merely in pursuance of a deposit or trust whilst he was act- 
“ing in his capacity as agent or proxy of the said minors’ dative 
“ guardian, viz, Lucie Lablache, and as sub-guardian of the said 
“ hinors, with the condition that the same be returned or produced 
“ against the form of the Statute in such case made and provided 
“and against the peace of our Lord the King his Crown and 


“ Dignity.” 
The statutory ground of the information was not stated in its 


text. But on the Ist July, when the motion for amendment of its 
terms was made, the Crown Prosecutor announced that he proceeded 
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upon Section 216 of the Seychelles Penal Code. That Section is as 
follows :— 

“ Whoever embezzles, squanders away, or destroys, or attempts to embezzle 
“squander away, or destroy to the prejudice of the owner, possessor, or holder 
“ thereof any goods, money, valuable secarity, bill, acquitéance, or other docu- 
“ ment Containing or creating an obligation or discharge which has been delivered 
“to such person merely in pursuance of any lease or hiring, deposit, agency 
‘* pledge, loan (pret a usage) or for any work with or without a promise of remu- 
“neration with the condition that the same be returned or produced or be used 
“or employed for a specific purpose, shall be punished with imprisonment and a 
"fine not exceeding three thousand rupees (Rs. 3,030).” 


In the construction of this Section placed before the Board by 
the learned Counsel for the Appellant, an argument was presented 
that the Section refers alone to the failure to restore or replace goods, 
money, &c., in forma specifica, and that the Section was accord- 
ingly inapplicable toa position like that of the ordinary breach of 
agency or trust, in which money, in the sense of the actual notes, 
sovereigns, of the like, does not fall to be returned, but only its 
equivalent. And the argument proceeded substantially to esclude 
all such ordinary cases as embezzlement from the ambit of the Sey- 
chelles Code, as it was also maintained that that crime was not dealt 
with by any other or more nearly applicable Section. 


Against this argument Sir Robert Finlay, on behalf of the 
Crown, protested, and in their Lordships’ opinion, the protest was 
well founded. The Statute doesnot appear to be limited in the 
sense contended for. 


Upon the other hand, no countenance can be given to the view 
that the language of the Statute can be used to rank within the 
category of crime, conduct, or actions which do not essentially par- 
take of the nature of embezzlement in the sense in which that term 
is ordinarily and properly understood. Although the term “ em- 
bezzle” is supplemented by the terms “ squander away or destroy,” 
the whole context and view of-the section show ‘that the latter ex- 
pressions are amplifications or exemplifications of the operations 
which are of the nature of embezzlement, in the sense that the con- 
duct which is libelled has been a wilful appropriation by the accused 
of the property of another, or, after possession of the same had 
been acquired, of the wilful squandering or destruction of it to his 
prejudice. The mixture of the funds of another with one’s own 
funds may be in many cases natural and proper, in other cases con- 
venient but irregular, and in the third, both irregular and criminal. 
The distinctions between these cases require to be treated with the 
greatest judicial care, so as, while preserving the amplest civil 
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responsibility, to prevent the third or criminal category from being 
extended to mistaken though convenient acts. This is only to say 
that apart from constructive criminal responsibility which of course 
may be imposed by statute, a court of justice cannot reach the con- 
clusion that crime has been committed unless it be a just result of 
the evidence that the accused in what was done or omitted by him 
was moved by the guilty mind. It is sufficient with regard to the 
judgment before the Board of the Acting Chief Justice to remark 
that such distinctions and, in particular, the distinction between 
criminal liability and civil lability to account, hardly seem to have 
been present to his mind. 


Two observations may be quoted which make this clear :— 


"Theactis wilful and fraudulent if he ought to foresee that a prejudice can 
“result, It 1s not sufficient for him to state that he did not wish tocause preju- 
“ dice, nor can he defend himself by saying that he did not foresee the result. 
“ He ought to have foreseen it. It was his daty not only to himself, but to those 
"for whom he acted to take such precaations and to have exercised such fore- 
‘sight as would not have involved bım in the possibility of causing prejudice.’* 


In so far as this isa statement of law, it is a proposition of 
constructive crime, and does not appear to be warranted by any 
sound interpretation of the section. 


The second passage applies the erroneous doctrine thus :— 


“In this case the wilful and fraudulent intent resulted from the fact that 
"the accused so used the moneys entrusted to him that he rendered himself un- 
“able to produce them wien the demand was formally and legally made by the 
“council,” 


It is sufficient to say that, in the opinion of their Lordships, 
evea though the legal doctrine proceeded upon were sound, the facts 
proved do not warrant, but negative, the conclusion drawn. The 
alleged date of the crime is the 20th June. That is the very date 
on which the position was explained by the Appellant, and it was 
arranged that full security should be given, and it was given as stipu- 
lated. It would be straining the Act to apply it to anything done 
on that date, or indeed to the facts as a whole which were proved in 
this case. 


Their Lordships are of opinion that the rules thus laid down by 
the Judge are in no respect safe guides in a matter of criminal res- 
ponsibility. If they were, all persons taking charge even for a day, 
or at the earnest solicitation of friends, of funds for investment, 
could be held criminally liable for errors in investment, or even for 
sanguine forecasts about investments, although their motives had 
been generous, and their conduct undeniably honest. These proposi- 
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tions are not made in order to mitigate the rigour of that civil res- 
ponsibility which must attach to all-the dealings with the property 
of others ; but they are so elementary as grounds of distinction bet- 
ween the categories of liability ina civil as distinguished from a 
criminal suit, that their Lordships regret that they appear on this 
occasion to have been left out of judicial view. 


This omission would in any case be serious, but in the present 
case the point is not merely formal, and the sentence pronounced 
against the Appellant formed such an invasion of liberty and such a 
denial of his just rights as a citizen that their Lordships feel called 
upon to interfere. 


In criminal case this Board does not lightly interfere. To use 
the language of Lord Watson iu the case of D illet? :— 

“Such Appeals are of rare occurrence, because the rule has been repeatedly 
“laid down and has been invariably followed that Her Majesty will not review or 
“ interfere with the course of criminal proceodings unless ıt be shown that bya 
"disregard of the forms of legal process or by some violation of the principles of 
“natural justice, or otherwise, substantial and grave injustice has been done.” 

The Appeal will be allowed, but not on any matter of form. 
Having carefully examined all the evidence, their Lordships are of 
opinion that the facts did not, on any*just or legal view of them, 
warrant a conviction. It is unnecessary to consider arguments as to 
the rushing of the procedure or the harshness of the sentence, for, 
in their Lordships’ view, even although the proceedings are taken 
to have been unobjectionable in form, justice has gravely and injun- 
ously miscarried. 

Their Lordships will humbly advise His Majesty that the Appeal 
be allowed, that the judgment and sentence appealed from be quash- 
ed, and that the Appellant be declared not guilty of the offence 
charged. Looking to the exceptional nature of the case the Crown 
will pay to the Appellant the costs of the Appeal. There will also 
be restored to him the amount of the costs of prosecution paid 
under the judgment of the Court below. 


Solicitors for- the Appellants:—-Messrs. Loughborough, Gedge 
Nisbet and Drew. 


Solictors for the Respondent:—Messrs. Sutton, Ommanney 
and Rendall. 


1. (1887) 12 A. C. 467. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Miller. 
Nallaboltu Bodi Naidu alias Venkatappa Plaintiff.* 


Petitioner. 
v, 
Chengama Naidu and others Counter- 
Petitioners. 


Civil Procedure Code, Order 18 r. 18—Rules of Practice—Sanction of the 
District Judge—Local investigation by District Munsiff—Sanction necessary 
for levy of expenses. 


A Mansiff is not bound to obtain the sanction of the District Judge before 
he makes a local investigation. Order 18 r. 18 leaves the matter absolutely in 
his discretion. 


Sanction is however required under the rules for the levy of money for 
expenses, 7 
Petition under S. 115 of the Code of Civil Procedure to revise 
an order made by the District Muusif of Tirupati in M. P. No. 288 
of 1912 in Original Suit No. 291 of 1911 on the file of the said 
Courts. 


In this case where the right to the flow of water through a par- 
ticular channel was in dispute and where the existence of the channel 
itself was disputed by the defendant, the plaintiff applied to the 
District Mansiff of Tirupati under O.18 R. 18 of the new Code 
of Civil Procedure to make a local inspsction of the channel in 
dispute. The defendants did not join in the application but the 
plaintiff deposited in Court a sum of Rupes 20 for the expenses 
of the Court for the inspection. 


Thereupon the Munsiff wrote for sanction to the District Judge 
of North Arcot but it was refused as both parties did not join in the 
application as required by the rule under S. 392 of the old Code 
of Civil Procedure contained at page 53 of the Civil Courts Guide. 
Accordingly the Munsift refused to inspect the locality and ordered 
the refund of the sum deposited. It was against this order that the 
present Revision Petition was filed. 


N. Chandrasekhara Aiyar for Petitioner. 


C.K. Mahadeva Aiyar for. C. Venkatasubbaramiah for 
Counter- Petitioners. 


The Court delivered the folowing 
Judgment :—So far as the rule at page 53 of the Civil Courts 
Guide made under S. 392 of the old Code of Civil Procedure 


*C. It P, No, 900 of 1912 26th November 1913 
*2 
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requires the sanction of the District Judge for an inspection, it is 
clearly opposed to O.18 r/ }8 of the present Code which makes 
inspection purely a matter /of discretion of the Court. The rule 
seems to apply only to cases where both parties agree to the i inspec- 
tion and seems to make no provision for payment of expenses in 
other cases or either to prohibit the payment of expenses in other 
cases. Butit is open to the District Munsif, if he so desires, to 
make the inspection without charges and the District Judge’s sanc- 
tion is not required for that purpose. Itis perhaps not necessary 
that I should set aside his order refusing to inspect, because that 
order will not prevent him from acceding to another application if 
one is made. But it is necessary to point out that as the law now 
stands the District ducers sanction to make an inspection is not 


and see fit to comply: without ae The order does not therefore 
prejudice the ‘petitioner. I need- not -iaterfere with it. I make no 
order as to costs. __. 


IN THE HIGH COURT OF: JUDICATURE AT MADRAS. 
Present:— Mr.. Justice Miller; and Mr. Justice Abdur Rahim. 


Panga Seefhat Ammal Di Appellant * 
! (Plaintif). 
v. 
Punga Nachiyar Ammal and 5 others Respondents 
(Defendants). 


Hindu Law—Inheritance —Step-mother—Mitakshara Law—Bandhu or Got- 
raja Sapinda—Not entitled to inherit. 


Under the Mitakshara Law è step-mother is not entitled to succeed to the 
property of ber step-son ertber as Gotraja Sapinda, or as a relation. Shois not in 
the line of beirs at all apart from usage. Mari v. Chinnammalt followed. 


To admit any relations other than those coming within the known categories 
is 1pcornsisient with the Mitaksbura scheme of inheritance. 
In thie cage the usage set upin favour of step mother’s right of ipherit- 


ance was found against. 


Appeal from the decree of the Court of the Subordinate Judge 
of Kumbakonam, in O. S. No. 50 of 1909 and petition to admit in 
evidence a copy of the judgment of the Court of the Subordinate 
Judge of Kumbakonam in O. S. No. 15 of 1903. 


“A. No. J61 of 1910. 6tk November 1912, 
1. (1884) LL.R. 8 M 107 (F.B) g 
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Hon'ble Mr. T. V. Seshagiri Atyar and T. V. Muthu Krishna 
Aiyar for Appellant. 


T. Rangachariar and K. Parthtstradhi Iyengar for Res- 
pondents. 


The Hon'ble. Mr. T. V. Seshagiri I yer.—The step-mother is an 
heir under‘ Hindu Law. She can come ia as (1) mother (2) as a 
female Gotraja Sapinda ov at least (3) asa relative before the pro- 
perty can be said to have escheated to the crown. The authorities 
are all against her being in the place of mother. As Gotraja 
Sapinda she must be beld entitled to inherit. In Mart v. Chin- 
nanunal ) the majority were wrong in holding that she was not a 
Gotraja Sapinda. Muthusami Iyer J. holds that she is a Gotraja 
Sapinda. In Balamma v. Pullayya* the wives of cousins are again 
said by Muthusami Iyer J. to be Gotraja Sapindas. See the defi- 
nition of Sapinda in Mitakshara [Miller J. The Full bench 
in Mari v. Chinnammal 2 donot say that she is not a Gotraja 
Sapinda but only that she is not entitled to inherit as such and in 
that view Muthusamt Iyer J. also agrees]. Then the view of the 
Judges in Mari v Chinnammal that a step mother though a Gotraja 
Sapinda cannot inherit is wrong. They seem to proceed on the 
ground that she is not mentioned as heirs. Several decisions of this 
Court have held that females not mentioned are heirs. See Kutti 
Ammal v. Radhakrishna®, Narasimma v, Mangammalt, Nallanna 
v. Ponal’ Ramappa Udayan v. Arumugath Udayan® [T. Ranga 
Chariar:—They are all bandbus, blood relations}. The Privy 
Council held that the heirs in the Mitakshara is only illustrative not 
exhaustive, Gridhari Lal Roy v. Government of Bengal’. That view 
has been followed by all the High Courts. The same rule should be 
applied to female Gotraja Sapindas. The paternal great grand- 
mother isheir [T. Rangucharetr. She is a Sapinda in the strict 
sense not by marriage merely. She does not take as wife of the 
great grandfather but from her direct relation like mother and that 
before great grandfather. ] Moreover the view of the full bench in Mari 
v. Chinnammal? is only a dictum not necessary for that case 
as in any case the competing claimant the paternal uncle would 
exclude her. [Rahim J. They don’t pat it on the ground of pre- 
ference. They decide on full consideration that she is not an heir 








1, (1984) L.L.R. 8 M. 107 2. (1894) I.L.R 18 M, 168 
3. (1875) 8 M.H.C.R. 88 4. (1889) LL.R. 13 M. 10 
5, (1890) LL.R. 14 M. 149 6. (1893) LL.R, 17 M. 182 


T. (1868) 12 M. I A, 448 
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at all.] Step mother will at least come in as relation under section 7 
Chapter II of Mitakshara. All relations must come in before the 
property passes to strangers.—See. Kutti Ammal, v. Radhakrishna? 
[ Rangachariar the word translated as “relation” is really “bandhu” |. 
See the criticism of Maynein para 587 in his work and the obser- 
vation in Lakehmanammal v. Thiruvangada?. Text of Apas- 
tamba cited in Mitakshara in that connection also says ‘nearest kind- 
red in their absence, disciple etc. [Rangachariur. The word is 
nearest Sapinda (Pratyasannasapinda) |. 


Step-son is heir to her stridhan and she will be heir to her step- 
daughter’s stridhan. See Kamala Bai v. Bhagirathi Bhai 3. It 
cannot be said she is no relation and no heir. Then he argued on the 
question of custom prevailing in the community by which step 
mothers are entitled to succeed. 


T. Rangachariar:—The most ancient law was that no woman 
was heir toa male’s property. Later certain women have been 
allowed to inherit. The Allahabad and Calcutta Courts have con- 
stantly held that none but females specifically mentioned can be heir. 
See Ganri Sahat v. Rukkot, Jagat Narain v. Shee Dast, Jullossen 
koer v. Ugger Roy®, Nabhi v. Gauri Shanker’. Jagannath v. 
Kshen Déeo®, Ramanund v. Surjian®, Lalagoti Laly. Mussamat 
Durant Koer1°, the last two being cases of step mother). All the 
females introduced by the Madras High Court stand on the foot- 
ing that they are female bandbus and blood relations. Bandhus can 
be males as well as females, the females coming in after the males, 
see Lakshmanammal v. Thiruvengada ?. The widows of Gotraja 
Sapindas who have acquired Sapindaship in its extended sense (as is 
said in Vaidyanatha Dikshityam, solely as wives of their husbands, 
have been constantly held by the Allahabad, Calcutta and Madras 
High Courts to beno heirs atall. See Mayne para 527. Mari v. 
Chinnammal1, Balamma v. Pullayyat*, decide that. See also 
Joyudambakoer v. Secretary of State, where the crown took to 
the exclusion of a brother’s widow. The Bombay decisions are 
based on usage peculiar to that province. See Lallubhoy Rupabhai v. 
Cassibai! She is not a bandhu being a sagotra. The observations 
in Lakshmanammal v. Thiruvengada?, are withdrawn in (Mari v. 





1. (1875) 8M. H. C. R. 88. 2, (1881) I L.R. 5 M. 241. 

3. (1912) 23 M.L.J. 518. 4. (1880) LL.B, 8 All. 45, 

5, (1884) LL.R. 5 All, 311 6. (1882) LL.B. 9 Cal. 725. 

7. (1905) LL R. 28 All. 187. 8. (1905) I.L.R. 28 All. 307. 

9. (1804) I.L.R. 16 All, 221. 10. (1864) Ben. L.R. Sup. vol.67, 
11. (1884) I.L.R, 8 M. 107. 12. (1894) L.L.R. 18 M. 168. 

13. (1889) LL,R 16 C. 367. 14. (1880) L,R. 7 LA. 110, 
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Chinnamml'), There are no new class of heirs such as relatives 
after bandhus. The rule as to inheritance of Stridhanam is wholly 
different. Step mother or step son takes as Sapinda of father or 
husband as the case may be. See Kamalabhai v. Bhagirathi Rai? 


T. V. Muthukrishna Iyer replied. In Sundaraminal v. Ranga- 
swam, female relations other than bandhus are recognised as 
possible heirs. T. Rangachariar That is explained in Venkata- 
subramanian v. Thayammal*, They being cognates take only as 
female bandhus after male bandbus. 


The Court delivered the following 


Judgment :—Miller J.— The plaintiff and the 1st defendant 
are both widows of the father of the last male owner of the proper- 
ty in dispute and they are both step mothers of the last male owner 
and the question is whether the plaintiff has any right to share in 
the property in dispute which has been conveyed to the 1st defend- 
ant by certain persons who alleged themselves to be the sons of the 
grandfather of the last male owner. The question so far as it turns 
on Hindu Law is whether a step mother is entitled to succeed in any 
circumstance to the property of ber step son; and it has divided it- 
self practically into two parts in this Court; first, whether she should 
not be given a right to succeed as being in the class of Gotraja 
Sapindas and secondly whether, even if'she has no right as a mem- 
ber of that class, she still is a Sapinda within the meaning of that 
term in the Mitakshara and should be allowed to succeed, before 
the crown at any rate, asa relation, though notas a Gotraja Sapinda. 
In his opening Mr. Seshagiri Aiyar suggested but he did not press 
the contention that the step mother should be allowed to succeed as 
being equivalent or next door to the mother. I think it is clear that 
contention cannot succeed in the face of the decisions of this and 
the other High Courts. The contention which he did press then was 
that as a Gotraja Sapinda she ought to be allowed to succeed. It 
seems to me that question has been decided against him by a Full 
Bench of this Court in Mari v. Chinnammal4, It is suggested that 
we should treat that case as merely deciding that the step mother is 
to be postponed to the paternal uncle; but it seems to me that there 
is nothing in that case either in the Judgment of the Chief Justice 
Sir Charles Turner or in the Judgment of Mr. Justice Muthusams 
Aiyar which suggests that they had in mind the necessity of decid- 
ing any question other than whether the step mother is in the line of 





1. (1884) 1.L.R. 8 M. 107 “2, (1912) 23 M.L. J. 518 
3, (1994) LL.B, 18 M. 193 4, (1898) I.L.R. 21 M, 268 
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heirs at all. Perhaps I am wrong in saying it is not suggested 
because the learned Chief Justice does suggest the question, whether 
if she is in the line of heirs she is not postponed to the paternal un- 
cle. But the decision of the matter did not proceed upon any pre- 
ference of a male Sapinda to a female Sapinda except in this sense 
that female Sapindas unless they are named in the text of the Mitak- 
shara are excluded altogether. That, I think, is what Mart v. Chin- 
nammal clearly lays down. No doubt both the Chief Justice who 
spoke for the majority and Mr. Justize Muthusami Atyar who agreed 
with him though perbaps on slightly different grounds, both those 
learned judges took it that the step mother wasa Sapinda within 
the meaning of that term as defined in the Mitakshara, but they do 
not base their decision excluding her from inheritance on the ground 
that, though a Sapinda, she must be postponed td the paternal un- 
cle; they distinctly exclude her all of them and not merely postpone 
her. That is clear from the judgment of both the learned judges. 
“The claim of the step-mother as a Gotraja Sapinda,” (that is her 
right to succeed in that capacity) says the learned Chief Justice 
(p. 129) “has not been in my judgment established and” (for the 
reason) “the claim of the paternal uncle must be allowed” not that 
she might come in if the paternal uncle were not a preferential heir, 
but that her claim‘as Gotraja Sapinda had not heen established. 
And Mr. Justice Muthusami Aiyar says “Though I entertain no 
doubt that she isa Gotraja Sapinda in the Mitakshara sense of 
Sapinda relationship, I do not think that all female Sapindas are 
recognised to be heirs in this Presidency,” and then he gives certain 
instances and he suggests that if usage were in favour of the step- 
mother’s claim he could not say that the Mitakshara actually de- 
clared against its legality, but he is not inclined to depart on that 
ground from the course of decisions upon the point. The result 
seems to be that the case we are asked to decide here has been decided 
by a Full Bench of this Court and that decision is clearly binding on 
us, and J for one am quite content to follow it and am not disposed 
to question it now. I therefore take it that it has been decided, so 
far as this Court can decide it, that the step-mother is not to be 
allowed to inherit to her stepson as Gotraja Sapinda. 


Then I come to thesecond point which Mr. Sesbagiri Aiyer 
raised, that is, whether she should not be allowed to succeed asa 
relation. Now it is very difficult for me to find any place in the 


-scheme of succession laid down by the Mitakshara for relations who 


are not either those specially named as Gotrajas or Bandhus. No 





1, (1884) LL.R. 8 M. 107 
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doubt there is a passage in Kuttiammal v, Radakrishna1 which 
has been relied upon and which is criticised in Jagdamba Koer v, 
The Secretary of State for India in Council 2 which might suggest 
that the learned Judges there considered that all relatives how- 
ever remote whether they be Sapindas or Bandhus or not, have to 
be exhausted before the estate can pass to the crown. The passage 
might suggest that, but the decision in that case has been explained 
in this Court to be that a sister was there allowed to succeed as 
being a Bandhu and, as has been pointed out in Lakshmanammal v. 
Tiruvengada ? it does not necessarily follow from this passage that 
the learned Judges who decided the case of Kuttiammal v. Rada- 
krishna 1 intended to suggest that there were other classes of heirs 
who were not in any of the classes mentioned in the Mitakshara. 
There is undoubtedly a passage in Girdhari Lal Roy v. The Govern- 
ment of Bengal 4 which lends support to the contention of the 
appellant. Taking a passage in the Viramitrodaya as reading 
that “maternal uncles and the rest” must be comprehended under 
the terms Bandhus as otherwise they would be omitted and their sons 
would be entitled to inherit and after them they themselves, which 
would be objectionable, their Lordships say tbat if that be the 
correct reading, it would follow that even if the maternal uncle and 
others who are not mentioned in the text of the Mitakshara relied 
upon were excluded from the list of Bandhus that is to say as I 
understand it, are not Bandhus still according to the Viramitrodaya 
they would inherit after the Bandhus, But in that case it was not 
decided whether it should be taken to be the law that persons who 
cannot be classed as Bandhus but were still relations could succeed 
after them. Their Lordships say “it is unnecessary to consider 
whether the title of any remote relation who could not be brought 
within the category of Bandhus or other class of heirs specified by 
the Mitakshara would prevail against that of the Crown ;” and they 
held in the case before them that the maternal unole of the father 
was a Bandhu of the father called as such entitled to inherit as a 
Bandhu. ‘Therefore though that observation as to the construction 
of the passage in the Viramitrodaya certainly does suggest that their 
Lordships were prepared if necessary to consider the question 
whether there might not be relatives who might succeed though 
they were not Bandhus, that case does not decide that there was 
any such class of persons to be really found. I think it is very diffi- 
cult as I said at the outset to finda place for any such class. The step 
mother is certainly nota Bandhu; ifshecomes in at all she must 





1. (1875) 8M.H.C.B 88 at p. 93. 2. (1889) I L.R. 16 C. 367, 
3. (1881) LLB 5M. 341. 4, (1869) 12 M.L App. 448 at p. 467. 
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comeio as Gotraja Sapinda. It is very difficult to suggest wbere she 
comes, whether after all the Sapindas or after the Samanodakas or 
after all the males Gotraja and Bandhus as one class or otherwise. 


The only other authority which has been cited to us as sugges- 
ting that there may be relatives .who are not Bandhus in Sundar- 
ammal v.Rangasanit Mudaliar? in which there is an observation at 
page 199. That has baen explained ina later case Venkatasubra- 
maniam Chetty v. Thayarammal 2? where the learned Judges point 
out that the same Judges who speak in Sundarammal v. Ranga- 
samt Mudaliar} of the sister’s daughter as not being a hinnagotra 
Sapinda have subsequently in another case reported in the same 
volume Balamma v. Pulla yya ? said that the sister is admitted on 
the ground that she may be considered a Bhinnagotra Sapinda so 
that that case as it has been explained in later decisions of this 
Court does not afford any authority for the proposition that there 
is a class of relatives who are not Bandhus or Gotraja Sapindas who 
can inherit. The case I have referred to Girdhari Lal Roy v. The Go- 
vernment of Bengal+ and the cases in this Court which have admitted 
certain female classes to inherit as Bandhus do not go further than 
this, that the list of bandhus as given in the Mitakshara is not exhaus.- 
tive and that others who can be brought within the class of Bhinna- 
gotra Sapindas may be allowed to inherit as bandhus. That being the 
state of the authorities I certainly am not prepared to set up a differ- 
ent view that there may be another class of ralations who are en- 
titled to inherit. There is no suggestion of that to my mind in the 
text of the Mitakshara, laying down that in the absence of Bandhus 
certain strangers can inherit, a text supported by a citation from the 
work of Apastamba to the effect that in the absence of male issue the 
nearest kinsmen is entitled to succeed and if there are no kindred, 
strangers can inherit. It has been argued before us that there is some- 
thing in that text which suggests that there may be persons who are 
kindred who are not either Bandhus or Sapindas or any of the special 
heirs described in the opening part of Chapter II S. 2 of the Mitak- 
shara. But the text of Apastamba, we are told, relates to the nearest 
(Sapinda) and whether that is so or not whether the text distinctly 
refers to Sapindas or not, there is no reason that I can see why we 
should in order to arrive at a proper interpretation of the term tender- 
ed in the text of Apastamba go outside those classes of persons who 
are mentioned as heirs by the Mitakshara. No otber text has been 
cited nor any other decision of this Court, I think which warrants 





1. (1888) LLL.R. 12 M. 193 2, (1898) LL.R 21 M. 263 
3. (1894) LL.B. 18 M. 168 4. (1868) 12 M.I.A. 448 
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the bringing in of relatives who are not Bandhus. And there is no 
case that I know of in the other High Courts which warrants it. On 
the other hand in Jogdomba Koer v. The Secretary of State for 
India in Council? it has been held that the brother’s widow who is 
also a Gotraja Sapinda is not entitled to succeed in preference to the 
crown. I hold then that so far as the Mitakshara Law goes and 
apart from usage the step mother is notin the line of heirs at all, 
and if it were necessary to decide the point I should say that the 
property goes to the crown in preference to her. 


Then a question of resjudicata was raised on behalf of the res- 
pondent on the ground that in a former suit a person alleging him- 
self to be a nearer relation of the last male holder than the vendors 
of the present first defendant preferred a claim to the possession of 
the property now in question. The present plaintiff was the Ist 
defendant in that suit and the present 1st defendant was the 2nd 
defendant therein, and the present plaintift alleged that there were 
no dayadies of the last male holder entitled to succeed before her. 
The only finding in that judgment, as I understand that passage in 
the judgment, is that the plaintiff in that suit was not so near a rela- 
tive of the last male holder as the vendors of the present Ist defend- 
ant. No doubt the Subordinate Judge in that case does say that 
that the present 1st defendant’s vendors were the nearest legal heirs, 
but I do not think that by saying so he intended to decide anything 
which was really in anyway in question between the first two defen- 
dants. He does, not discuss that in his judgment or decide it express- 
ly and it was not necessary for him to decide that in order to dispose 
of that suit; consequently Iam of opinion that there is no bar by 
that suit. 


Then the lower court was asked shortly before disposing of the 
case, after the first hearing and after the issues were settled to 
frame two new issues, one as to estoppel and the other as to the 
custom of the caste. As to estoppel I do not think there is any real 
ground for such an issue andthe Subordinate Judge was right in 
not allowing it to be raised. 


As to custom no doubt what was asked for was an issue as to 
the custom of the Presidency. The petition runs moreover accord- 
ing to the custom prevailing in this Presidency, the step mothgr is 
also heir according to Hindu Law. Really that does not suggest 
that the plaintiff was referring to any special caste custom. But I 
am not clear that we ought on that ground to refuse to allow the 
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issue to be raised. It ought no doubt to have been presented in the 
pleadings or at the first hearing, but it was actually presented be- 
fore the evidence was taken, before anything more had been done 
than to settle issues and set down the case for argument on the 
preliminary issue of law. In those circumstances I am disposed to 
allow the plaintiff to raise a special issue viz., “whether according to 
the usage of the caste to which she andthe Ist defendant belong 
the step mother is entitled to inherit to her stepson.” I would ask 
the Subordinate Judge to take the evidence that may be adduced 
upon tbat issue and return a finding to this court within a period of 
two months. If the finding is in the affirmative, that is, if by usage 
the step mother is entitled to succeed, the Subordinate Judge will 
also return a finding on the two following issues: (1) Are Ranga- 
sami Chetti and Vasudeva Chetti mentioned in paragraph 3 of the 
lst defendant’s written statement heirs of Ramasami Chetti the 
Plaintiff's stepson, and (2) If so is the plaintiff by virtue of the usage 
established entitled to sncceed in preference to tham. 


Evidence may be taken on these issues also. 7 days will be 
allowed for objections after the return of the finding. 

Abdur Rahim J :—I agree. 

In compliance with the above order the Subordinate Judge sub- 
mitted a finding in the negative on the Ist issue. 

After the receipt of the above finding their Lordships Mr Justice 
Miller and Mr. Justice Old field delivered the following judgment on 
the 17th November, 1913. 

We agree with the Subordinate Judge that the evidence adduced 
on behalf of the plaintiff does not establish her case on the issue. 

We dismiss the appeal with costs. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. Justice Sadasiva Aiyar, and Mr. Justice Spencer. 


Muthu Sastrigal ... Appellant * 
(Plaintiff-Pettttoner.) 
v 
Visvanathą Pandhara Sannadbi, Adhina Respondent 
Kartha of Sri Vedaneswara Swami Koil at Der. fee 
Vedaranyam. ajêngi), 


Promissory note—Varthamanam—Consiruction— Loan and promissory 
note, parts of the same transaciton—Actton stot masmiainable apart from 
note—Note tnadinissible for want of proper stamp—Evidence Act, S. 91. 


Where a loan and a promissory note are parts of the same transaction, action 
is not maintainable for che amount advanced apait from the promissory note and 
where the promisséry nore is inadmissible for want of proper stamp, the lender 
bas no remedy. 


Defendant gave s varthamanam or letter to the plaintiff whicb ran in these 
terms —"A mount of cash borrowed of you by me is Rs, 320.1 shallin two week's 
time returning the sum of Rupees Three Hundred and fifty with interest thereon 
at the rate of one Rupes per cent. per month get back this letter.” Held. that it 
was a promissory note and not merely an offer to borrow oran acknowledgment 
of indebtedness and had to be stamped accordinglv: 


Appeal under S. 15 of the Letters Patent from the judgment 
of the Hon’ble Mr. Justice Miller in C. R. P. No. 171 of 1912 pre- 
ferrcd to the High Court against the decree of the Court of the 
Subordinate Judge of Negapitam in Small Cause Suit No. 1239 of 
1911. 


S. Varadachariar for Appellant. 


Jayaram Aiyar for G.S. Ramachandra Aiyar for Res- 
pondent. 


S. Varadachariar :—The document relied on is not a promis- 
sory note In the first place, it calls itself only a Varthamanam. 
There was no intention of making a note.—Chalmers p. 293. Where 
two constructions are possible that construction ought to be adopted 
which validates the instrument. In determining whether a 
document is a note, it is not the effect of but, the wérds used in, the 
document that ought to be borne in mind. There must be an under- 
taking. Mere acknowledgement of liability will not do. Chendra. 
kanth Mukerjee v. Kartikchuran! Karuthappa Rawther v. 
Barra Motdcen Sahib? Thirupathi Gounden v. Rama Reddy’, 
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Nor will a proposal to take a loan do. Queen Empress v. Soma- 
sundaram >? Bharata Pisherodi vw. Vasudevan Nambudre 2. 
Action is maintainable on the consideration of the note assuming the 
note is bad for want of stamp ; Pothi Reddi v. Velayudhasivan’, 
proceeds upon a misconception of Sheik Akbar v. Sheikkhan’, 
Somasundram v. Krishnamurti”, is distinguishable on the facts 
Yarlayadda Veera Raghavayya v. Gorantla Ramayya’, does not 
exclude the maintainability of a suit for the consideration though 
loan is simultaneous with the note, Thé latest case in which the 
matter is considered is Baijnath v. Saligram 7, Rama Sarup v- 
Jasothakoer®, See also Krishnaji v. Rajmal®, There is a failure 
of consideration where the note is uostamped. The duty to restore is 
a duty imposed by law and not an obligation under the contract 
S. 91 Evidence Act is thus not infringed by decreeing the claim 
on consideration. 

Jayaram diyar referred to Chinnappa Pillai v. Muthuraman 
Chettiar 10, Mallayya v. Ramayya 11 where the case in Pothi 
Reddy v. Velaytidhaswams? has been followed. 

The Court delivered the following 

Judgment:—Sadasiva Aiyar J. The plaintiff is the appel- 
lant in this Letters Patent Appeal. He sued on the strength of a 
letter which has been held to be inadmissible in evidence and his 
suit has been dismissed by all the Courts. I shall now briefly refer 
to the arguments advanced by his learned vakil and to some of the 
cases quoted during those arguments, In the cases in the foot note 
to Queen Empress v. Somasundara Chetti? and in Bharata 
Pisherodi v. Vasudevan Nambudri% relied on by him the docu- 
ments themselves showed that they were not to be treated as 
vouchers or securities unless the persons to whom the letters were 
sent gave loans as requested in - the letters. As said in Bharata 
Pisherodt v. Vasudevan Nambudri? ‘There is no unconditional 


“undertaking on the face of the document to pay the money”. In the 


present case the so called Varthamanam or letter says, “Amount of 
cash borrowed of you by me is Rs. 350. I shall in two week's time 
returning this sum of rupees three hundred and fifty with interest 
thereon at the rate of one rupee per cent. per month get back this 
letter”. Itis clearly an unconditional undertaking, on the face of 


1, (1899) I L.R 23 M. 155 at pp. 1£6 & 187, 


2, (1903) I. L. R. 27 M. 1. 8. (1886) L.R. O M. 94, 

4, (831) LL, R 7Cal.112. 5. (1906) 17 M. L. J, 126. 

6, (1905) I. L. R. 29 M, llls.c. 15M L J. 484 

7. (1012) 161.6 33 8. (1911) I. L. R. 34 All, 158. 
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this document to repay borrowed money, and it is therefore a pro- 
missory note and not merely an offer to borrrw or an acknowledg- 
ment of indebtedness. 


As regards the case in Tirupati Goundan v. Rama Reddi 1 
the language of the document in question in that case was quite 
different and very vague. Even so, I wish (with the greatest res- 
pect to the Judges who decided it).to be permitted to reverse my 
opinion if a document similarly worded happens to come before me 
for interpretation. 


I therefore agree with the lower Courts, that the Varihamanain 
sued on isa promissory note and is inadmissible ın evidence as not 
duly stamped. 


As regards the contentions that, apart from the promissory note 
there was an independent obligation implied from the receipt of the 
plaintiff's money by the defendant -and that that obligation could 
be established by proof of that fact, I think we are bound by the 
decisions in Pothi Reddi v. Velayuda Sivan? and Somasundaram 
v. Krishnamurthi®. It iscontended that Potht Reddi v. Velayuda 
Sivan? is not good law, as the learned Judges, misunderstood an 
observation of Garth C.J. in the case of Sheik Akbar v Sheik Khant 
on which they relied in support of their position. I am not satis- 
fied that the learned Judges did so misunderstand Sheth Akbar v. 
Sheik Khan. 4 Even if they misunderstood Sheik Akbar v. Sheik 
Khan +, tbey give independent reasons as follows :—‘It is a neces- 
sary condition of every written contract that the terms should be 
orally settled before they are reduced to wnting and to hold, when 
such a contract has been reduced to writing, that a plaintiffcan take 
advantage of the absence of a stamp in the promissory note to sue at 
once for the return of money whick he may have contracted to lend 
for a fixed period, would entirely defeat the provisions of S. 91 of 
the Evidence Act”. 


Whatever may, be the views of English Courts or even of the 
other High Courts (See the cases collected in Baijnath v, Saligram 5 
I feel bound by Potht Reddi v. Velayuda Sivan 2 not only be- 
cause it has rever been dissented from, but because the reasons 
above given ‘appeal to my mind (if I may say so with respect) as very 
cogent. The contract in the case of a loan and a simultaneous pro- 
missory note has been reduced to writing in the form of the 
note which contains the definite terms of the contract and 


pa en oe ee Si Sa 
1. (1897) I. L. R 21 M. 49. 2. (1886) I, L R. 10 M. 94. 
2. (190) 17 M. L. J. 126, 4. (L881) I.L R 7 C. 256. 


wo. (1912) 16 I. C. 33. 
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we cannot in my opinion, resort to inconsistent or consistent 
implied contracts in such cases simply because the contract as en- 
tered in the promissory note cannot bs admitted ın evidence. Not 
only has Pothi Redd. v. Vela yuda Sivan? not been dissented from, 
but it has, without disapproval, only been distinguished in Rama- 
chendra Row v. Venkatramana Aiyar? and Yarlagadla Ragha- 
vayya v. Gorantla Ramayya while it has been expressly followed 
in Chinnappa Pillai v. Muthu Raman Chettiar* and Mallayya 
v. Ramayya’. 


To import the doctrines laid down in English cases about vague 
obligations to repay arising out of equity and not out of contract, 
or about obligations which can be enforced if the plaintift skilfully 
draws up his plaint as one on account for money had and received 
concealing the real contract of loan which had been reduced to the 
form of a document is, it seems to me, merely trying to nullify S. 91 
of the Indian Evidence Act. 


I do not intend to say that, if there is a contractual or other 
definite completed obligation capable of proof prior in date to the 
invalid promissory note, the plaintiff cannot sue on that prior in- 
dependent obligation. But to treat the money paid at the very time 
of the execution of the promissory note inadm’‘ssible in evidence as 
giving rise to an independent contractual or other obligation seems 
to me to be inadmissible. 

I would therefore dismiss the appeal with costs. 

Spencer J :—I read the plaintiff's unfled Exhibit as containing 
a promise to pay. This promise, though not a promise to pay on 
demand or to order, is an unconditional promise. There are no sig- 
natures of attesting witnesses so as to convert the document into a 
bond. 

The mere use of the word “ Varthamanam " instead of promis- 
sory note will not deprive the document of its character of promis- 
sory note, if its terms shew that it is such, 

The execution of the document and the payment of the money 
may be treated as practically simultaneous, as the document was 
not made over to the plaintift until it was ascertained that he was 
prepared to make the advance. It is all part of the same transac- 
tion. Itis argued that the Plaintiff may havea separate cause of 
action to fall back on the original liability of the debtor and to sue 
the defendant for money had and received. 

"1, (1886) I. L. R. 10 M. 94. 2. (1899) l. L. R. 23 M. 527. 


3. (1905) I. L. R. 23 M. 111. 4, (1911)9 M. L. T. 281 
5, (1911) 21 M. L. J. 462. 
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This is the view takenin Krishnajiv. Rajammal? and more 
recently in Baijnath v. Saligram? where the matter received full 
discussion. 

The trend of Madras decisions is however different. See Pothi 
Reddi v. Vela yuda Sivan the same principle having been followed 
in Chinnappa Pillai v. Muthu Raman Chettiar* and Mallay ya 
v. Ramayyu4, 


I am not prepared to dissent from the'view taken repeatedly by 
this High Court by various learned judges. I therefore concur in 
dismissing the Letters Patent Appeal with costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mc. Justice Sadasiva Aiyar and Mr. Justice Spencer 


Murugesa Mudali and others Sei Appellants* 
(Defendant Nos. 2,3 and 5) 
v. 
Ramasami Chettiar Respondent (Plaintif.) 


Limitation Act S. 4—Benefit of—S, 31—Availability of, 1 suits coming 
under. 


The benefit of S. 4 of tbe Limitation, Act can be invoked in computing the 
period prescribed by S. 31 of the Limitation Act, 


Appeal from the order of the District Court of Salem in A. S. 
No. 22 of 1912 preferred against the decree of the Court of the 
District Munsif of Dharmapuri in O. S. No. 28 of 1911. 


The question in the case was whether the provision of S. 4, of 
the L mitation act permitting the institution of a suit where the 
last day of the limitation falls on a holiday applies to suits coming 
within S. 31 of the Act. 

L. S. Veeraraghava Iyer for L. A. Govinda Raghava Aiyar 
for Appellants. 


Dr. S. Swaminadhan for Respondent. 
The Court delivered the following 


"O. M. A No 385 of 1913 14th November 1913 
1. (1899) I. L.R 24B, 360 a. (1912) 16 I. C. 33 
3. (1€86) I. L.R 10 M. 94 4. (1911) 9 M. L. T. 281 


5 (1911) 21 M. L. J. 462 
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Judgment :—Adopting the reasoning of the Judgments in 
Hirasing v. Mussammet Amarti+, we hold thatthe suit was not 
barred by limitation. We are not prepared to follow the decision 
in Shevdas Doulatram v. Narayen?, and we think that the benefit 
of S. 4 of the Limitation Act can be invoked in the case of a suit 
governed by the Limitation period, prescribed by S. 31 (prescribed 
whether as a matter of grace or otherwise) and not merely the periods 
prescribed in the A Schedule. 


It is unnecessary to consider the other two questions raised by 
the appellant’s learned Vakil—one of them was whether on general 
principles of Jurisprudence a suit whose limitation period expired 
on a Sunday could be filed on the next day and whether Gelmin v. 
Monggre?, was correctly decided. 


The other question is whether S. 10 of the General Clauses Act 
applied in favor of the plaintiff, a question answered in the affirma- 
tive by Chamier]. in Hira Sing v. Mussammet Amarti. 


In the result, the appeal is dismissed with costs, 





1. (1912) I, L. R.84 A, 375 2. (1911) I, L. R. 36 B, 268 
3. (1913) 2 K. B. 549 
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IN THE JUDICIAL COMMITTEE OF THE PRIVY 
COUNCIL. 


[On Appeal from the High Court at Calcutta.] 


Present :—Lords Atkinson and Shaw, Sir Jobn Edge, and Mr. 
Ameer Ali. 


Raja Durga Prasad Singh Appellant. 
v 
Rajendra Narayan Bagchiand others... Respondents, 


Lessor and lessee—Variatvon of rent—Unregistered document—Considera- 
tion, necessity for acceptance of reduced rent—Being voluntary and tempo- 
rary—Presumption of—Deed—Construction—Boundaries and area—Conflict 
between—Evidence to show that area within boundaries less— Ne gotrations— 
Admissibility of—Abatement of fixed rent—Burden of proof—Act of Court 
leading to reduction of arsa—Not ground for abatement—Partial tender of 
rent—effect of. 

Where a lessor bya pattah had leased out land described as 400 Bighas 
and lying within certain boundaries, containing coal mines, at a rent of Rs. 2500, 
the lessee took possession without raising any objection as tp the extent of 
land he was given possession of, and worked the mines underneath, Subse- 
quently, on representations made to the lessor that the coal was not of good 
quality, the rent was reduced to Rs. 2000 by an unregistered docu- 
ment. This arrangement lasted for some years when the heirs of the lessor 
claimed the original amount of rent, but the !essee tendered it at the reduced 
rate clarming to do so on the footing of the arrangement and also oa the 
ground that the land was less than 400 bighas and that he was, therefore, 
entitle to an abatement a 

Held.—That the agreement was inadmissible in evidence as it was 
unregistered and that ıt was also unenforceable being without consideration. 


That the acceptance of reduced rent was consistent with the reduction 
being voluntary and temporary and did not preclude the lessor trom claiming 
the full rent, 


That the questionas to what had been demised depended entirely upon the 
construction of the lease and that construction could not te varied by extrane- 
ous evidence as to the negotiations that led up to the contractor by evidence 
showing that within the boundaries specified ip the leass, there were not 
400 bighas of land, 


That the burden lay on the defendants to mare oat a case for abatement 
of fixed rent and they had falled to discharge the same, 


Held, accordingly, that the tenders of rent and of interest on arrears of rent 
being based upon a recuced rent were not good tenders, eitber as tenders of 
rent or of interest and were therefore ineffective. 


Plaintiff bad previously sued the Defendant for an injunction to restrain 
hım from trespassing on Moazah Jharia Khas under pretence of the. lease 
but the Court inadvertently passed a decree restraining the Defendant from 
working coal outside the area in Mouzah Dgbari as delineated in the Amin’s 
map. Defendant failed to appeal against the said deoree. 


* 3rd November 1913. 
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Held: The fact that the decree of the Sub-judge prevented the Defendant 
from working coal in the full area included in his demise was not a ground 
for abatement of rent. The proper course for the defendant was to have 
appealed against the decree and got the decree amended 


Appeal from a Judgment and decree of the High Court, dated 
August 26, 1909 modifying a Judgment and decree of the Court of 
the Subordinate Judge of Manbhum dated April 27, 1907. 


One Raja Jaimangal Singh, the predecessor in title of the 
appellant owned a village named Dobari consisting of some 755 bi- 
ghas of land in the Purganah of Jheirah in the district of Manbhum. 
On December 8rd 1894 the aforesaid Raja granted by a pottah to 
the respondent a Mokurrari Mourasi lease (heritable lease with 
fixed rent) of 400 bighas of land in Dobari at the annual rent of 
Rs, 2800. The respondent accepted it by a Kabuliat dated Decem- 
ber 3rd 1894 which was duly registered. The respondent took 
possession of the said land and worked the coal mines for tour years, 
but in December of 1898 he complained that the rent was much too 
high for the quality of coal found in the mines. The lessor there- 
fore reduced the rent from Rs. 7 per bigha to Rs. 5 per bigha and 
executed a document dated December 7th 1898 which was never 
registered. The rent was, however, accepted at the reduced rate 
and amounted to Rs. 2000. In 1902, the original lessor having died 
the appellant brought a suit against the respondent and his brothers 
to restrain them from working the mines beyond the 400 bighas leased 
to the respondent. The Subordinate Judge of Manbhum found that 
the encroachment extended over 1600 sq. ft. and granted an injunc- 
tion against the respondents in respect thereof, which on appeal was 
confirmed by the High Court. During the course of proceedings it 
was found that the respondents were not in possession of 400 bighas 
of land and therefore they claimed an abatement of rent’ propor- 
tionate to the deficiency. The appellant refused to accept 
the amount tendered at the reduced rate and brought a suit on 
August 15th 1903, claiming rent at the rate fixed upon by the pottah 
and the Kabuliyat 4.e,, Rs. 2800 and the cesses. The Subordinate 
Judge held that the document executed in December 7th 1889 
although unregistered was admissible and that the respondents were 
entitled to payment as fixed by the said document only and were 
not liable for the cesses. On appeal to the High Court it was held 
that the aforesaid document was not good for want of registration 
and of consideration but that the respondents were entitled to claim 
abatement of rent in proportion to the deficiency of land and.were 
liable for the cesses, Against these findings the appellants appealed 
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to His Majesty in Council. (The Judgment of the High Court is 
reported in I. L. R. 37 Calcutta at page 290). 


DeGruyther K.C. (with him Parikh) on behalf of the appellant 
contended that parties acted’ upon the contract from 1894 to 1898 
having taken possession of the land in question in 1894. In 190i it 
was again poiated out to the lessees what they had in possession. 
They made no objection nor did they make any inquiries as to the 
area. [Lord Atkinson: the lessees stood upon title and held 
possession]; the mention of the number of bighas was a mere matter 
of description. The Kalbuliyat expressly provides that the rent 
should not be varied and therefore there could be no abatement 
of rent. 


Reference was made to the Indian Contract Act Ss. 13 and 20, 
and the Specific Relief Act 5.15 and the Assam Land Revenue 
Code ch. 33. 


Sir E. Richards K. C. (with him Dube) for the respondents 
contended that the lessee trusted the lessor to give him 400 bighas 
as settled by the contract. The rent was already reduced in 1898. 
The lease dealt with the underground and not with the surface, 
Hence there would be no question as to the area. The lessee was 
in actual possession of 275 bighas only and was entitled to abate- 
ment of rent as if he had been evicted. The lessor gave what he 
could and the lessee accepted it and could legally claim reduction of 
rent in proportion to the deficiency. 


Reference was made to Mortlock v. Bulter!, Stillv. Buckley, 
Mc Kenzie v. Heckth®, Imambandi v. Kamleswari Prashad 4, 
Woodfall’s Landlord and Tenant (1912) p. 478, William’s Vendors 
and Purchasers (1906) p. 636. 


De Gruyther replied. 
The judgment of their Lordships was delivered by 


Sir John Edgz :—This is an Appeal by Raja Durga Prasad 
Singh, the plaintiff, from a decree, dated the 26th August 1999, of 
the High Court at Calcutta, which varied a decree, dated the 27th 
April 1907, of the Subordinate Judge of Manbbum ina suit for 
arrears of rent, vesses, and interest, which was brought on the 15th 
August 1906, in the Court of the Subordinate Judge of Manbhum, 
upon a mokurari kabultyat of the 3rd December 1894, 

4 





1. (1804) 10 Vesey 292. 2. (1810) 17 Vesey 394, 
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The kabuliyat was executed by Rajendra Narayan Bagchi, now 
dead, who, with others who derived title through him, was a defen- 
dant to the suit, The pottab, corresponding to the kabuliyat, was 
executed by Raja Jaimangal Singh, now dead, the original lessor, 
whose interest vested before suit in the Plaintiff. In the kabuliyat, 
Rajendra Narayan Bagchi acknowledged having received from Raja 
Jaimangal Singh a jika corresponding to the kabuliyat, and 
stated that “On the agreement that the heirs and representatives of 
“both of us, yourself and myself, shall be bound by all the terms 
“and conditions of the pottah and this kabuliyat, I execute this 
“ mokurari maurasi kabuliyat.” The pottah has not been put in 
evidence in this suit, bat it has not been suggested by either side 
that it differs in any material respect from the kabuliyat or that any- 
thing turns upon the construction of the pottah. 


The material words of the kabuliyat so far as it.aftects the 
matters in issue in the suit are as follows :— 


"I, having applied to get from you a settlement of the righls of cutting, 
raising, and salling, etc., the coal underneath the 400 bigbas of land described ın 
the schedule below, within mouzah ‘Dobari, io perguonah Jbaria, recorded in 
towzi No.8 of the district Manbhum Oollectorate, and whichis within the 
zamindari owned and possessed by you in ancestral right, and you having grant- 
ed my application, I hereby execute to yoa mokurari permanent maurasi kabu- 
liyab for 400 bighas of land as per boundaries below, within the said mouzah and 
which will be enclosed by me on putting up masonry pillars at my owa cost and 
according to demarcation made by you for your taking from me Rs. 8,400 as 
salami, and fixing ao annual mok urari rental of Rs, 2,800 for the rights ın coal 
under the said 400 bighas of land; and I agree that year after year and according 
to tho instalments, I shall pay to you into your zamindam kacheri, every year in 
three instalments, the fixed rental and also tho road and public works cesses and 
other taxeg and cesses payable by me according to law, that may be imposed in 
future by Government, namely, ın Sraban of each year, Bs. 900, in Aghran Rs. 900 
and in Chaitra Rs, 1,000 out of the rental fixed ; and after taking dakbilas for the 
same according to the usage m vogue in your serishta, [| shall thereupon enjoy 
and continue to enjoy from generation to generation all the rights in the coal under 
the 400 bighas by cutting, raising and selling the same, after making the said coal 
fit for the market, and vesied with the power of gift, salo and all kinds of assign- 
ment of the same according to pleasure, The renta) fixed shall never on any 
account be varied. If I fail to pay any instalment of tie rent or cesses, then for 
the unpaid instalment money, I shall pay interest at the rate of rupee one per 
cent. per mensem from the date of the lapsed instalment till thedate of payment. 
If I fatl to pay six consecutive instalments of the rent or cesses, &c,, then on the 
next date of jnstalment you will be entitled to bring the settled coal lands into 
your khas possession. According to this kabuliyat I become vested with the 
right and title to the coal under the settled land {rom to day, I shall have to pay 
nothing for the year 1301 B.S , as rent or cesses, &c. From the year1302 B.S., I 
shall continue to pay the entire rent Ra, 2,800 by proper instalments. You ere 


nof liable to me for the return of the above amount of selami (premium) or for 
any other matter,” 
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The schedule which is referred to in the kabuliyat is as 
follows :— 


SCHEDULE OF THE BOUNDARIES. 
“On the south—boundary line of mouzab Fatehpur, as per thak. 
“On the west—boundary line of mouzah Jharia Khas, as per thak. 


“On the east—border of the 1CO bighas of land settled with Gopal Krishna 
Roy and othersand the Ohatkar: jore. 


“On the north—boundary line of mouzah Bherakata, as per thak, and the 
Ohatkarl jore. 


“Right in the coal underneath the 400 bighas of land, within these boun- 
daries.” 


The Plaintiff in his plaint alleged that default had been 
made inthe payment of instalments of the fixed rent and of the 
cesses, and claimed a decree for Rs. 23,868 in respect of principal 
and interest and further reliefs. So far as is now material, the 
Defendants to this suit by their written statement alleged that the 
coal underneath 400 bighas of land in mouzah Dobari had been 
demised by Raja Jaimangal Singh to the Defendant Rajendra Nara- 
yanan Bagchi ; that they had not been given possession of the under- 
ground rights of the 400 bighasof land; that they were entitled to 
an abatement of the rent which had been fixed by the kabuliyat ; 
and that they had made tenders of the rent which, according to 
them, was due, and consequently denied that the interest which was 
claimed by the Plaintiff was payable. Their tenders were based 
upon 8 reduced reat. It appears that the grounds upon which the 
Defendants alleged that the plaintiff was not entitled to the rent 
fixed by the kabuliyat, and was entitled only to a reduced rent, were 
that Raja Jaimangal Singh had, according to them, in 1898 reduced 
the fixed rent from Rs. 2,800 a year to Rs. 2,000 a year on the re- 
presentation of Rajendra Narayan Bagchi that the coal which had 
been demised was of inferior quality and could not be sold assteam 
coal, and that under part of the land no coal was found; and that 
by an injunction which was decreed on the 15th December 1902, in 
a suit which had been brought by the present Plaintift on the 26th 
April 1902 the right of the Defendants to work coal under the 
demise was restricted to an area of 274 bighas 4 cottahs. The 
Defendants further alleged in their written statement that they had 
paid the cesses direct into the Collectorate, and denied that the 
Plaintiff was entitled in law to get any cesses. The Defendants 
claimed to set off pro tanto certain costs and interest thereon which 
had been allowed to them as against the Plaintiff by the decrees in 
the suit of the 26th April 1902, 
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The Subordinate Judge of Manbhum held in this suit that the 
rent fixed by the kabuliyat had been reduced by Raja Jaimangal 
Singh to Rs. 2,000 a year and that the Defendants were not entitled 
to any further reduction. He also held that the Defendants had 
tendered the amounts of the reduced rent, and consequently that 
the Plaintiff was not entitled to interest in respect of the amounts 
so tendered. The Subordinate Judge also found that the Defendants 
had paid the cesses direct to the collector, and were not liable to pay 
them to the Plaintiff. The Subordinate Judge properly decided that 
the Defendants were entitled to set off the costs, with interest, 
awarded in the suit of 26th April 1902. From the decree of the 
Subordinate Judge each side appealed to the High Court at 
Calcutta. i 


The High Court found that the document by which the Defen- 
dants sought to prove that Raja Jaimangal Singh had agreed to 
reduce the rent from Rs, 2,800 to Rs. 2,000 a year was, for want of 
registration, inadmissible in evidence to vary the terms of the 
kabuliyat, and that the alleged agreement for reduction of rent was 
without consideration and was not enforceable. On both points 
their Lordships agree with these tindings of the High Court. There 
was no reliable and admissible evidence to prove that Raja Jaiman- 
gal Singh ever bound himself to accept a reduced rent. The fact 
that he did forsome years accept a reduced rent is consistent with the 
reduction having been a mere voluntary and temporary abatement. 


The High Court having found on evidence not contained in the 
kabuliyat that the rent of Rs. 2,800 a year had been fixed by Raja 
Jaimangal Singh and Rajendra Narayan Bagchi on the assumption 
that within the boundaries specified in the schedule to the kabuliyat 
there were in fact 400 bighas, concluded that the description by 
boundaries of the subject of the demise might be disregarded, and 
that the demise was a defnise of 400 bighas, whether 400 bighas 
were or were not contained within the specified boundaries, and find- 
ing on the evidence of an Amin, which their Lordships will later 
consider, that within the specified boundaries there were not 400 
bighas,and that the Defendants were in possession of only 275 bighas 
3 cottahs 10 chittaks, the High Court decided that the Defendants 
were entitled to a proportionate abatement of the fixed rent. 


Although, in their Lordships’ opinion, the question as to what 
had been demised in 1894 turned upon the true construction of the 
kabuliyat, and that construction could not be varied by extraneous 
evidence as to the negotiations which led up to the contract which 
was, in fact, made, or by evidence showing that within the boundaries 
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specified in the schedule to the kabuliyat there was not 400 bighas of 
land, their Lordships consider that it will be satisfactory to ascer- 
tain what evidence, if any, there is as to the actual bigha area of 
land within the boundaries specified in the schedule to the kabuliyat, 
and how it happened that the right of the Defendants to work coal 
was, at the time when the rent sued for accrued due, restricted, 
apparently, according to the High Court, to the coal under 275 
bighas 3 cottahs 10 chittaks. 


Before the lease by pottah and kabuliyat was made the land 
within the boundaries specified in the schedule to the kabuliyat 
had not been measured. There is no evidence to show that the 
land had, at any time, been measured by, or on behalf of, Raja 
Jaimangal Singh. The Defendant, Rajendra Narayan Bagchi, in 
his evidence in this suit, stated, “The 400 bighas were fixed by 
“guess. It was not fixed by any measurement. When I took 
“the settlement (the lease) it was settled that I would get 
“400 bighas of land. It was also settled that if the land was 
“found to be less the deficit would b2 made good. He admitted 
that some months before the 26th April 1902 he had the coalfield 
in his possession measured by an Amin, but he stated that he 
did not remember how much land had been ascertained by 
that measurement. He said, “I never tried to ascertain the 
area myself.” No evidence has been brought to their Lordships’ 
attention which suggests that Rajendra Narayan Bagchi or any 
of the other Defendants ever complained to Raja Jaimangal 
Singh that they had not been placed in possession of the area of 
coalfield which had been demised in 1894. Raja Jaimangal Singh, 
who accepted in 1898 and subsequently a reduced rent, did so on 
the representation of Rajendra Narayan Bagchi that the coal was 
of inferior quality and was not saleable as steam coal, and that 
under part of the lands no coal had been found, and not on any re- 
presentation or complaint that there were not 400 bighas of land 
within the boundaries specified in the schedule to the kabuliyat. 


On the 26th April 1902, the present Plaiatiff brought a suit 
against Rajendra Narayan Bagchi and others, who are either Defen- 
dants to this suit or are represented in title by Defendants to this 
suit. In this plaint of 1902 Raja Durga Prasad Singh alleged that 
the Defendants had wrongfully entered upon and worked his coal in 
mouzah Jharia Khas, and claimed damages and a perpetual injunc- 
tion restraining the Defendants from cutting and raising the coal in 
Jharia Khas. In that suit of 1902 a Civil Court Amin was deputed 
to make measurements and to make a report. He made a 
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report which is dated the 29th September, 1902. It appears 
from that report that for the purpose of measuring and preparing 
a map he received but little useful or practical assistance from 
those who represented the Plaintiff, and that the Defendant pointed 
out to him the lands of which they alleged that they had been 
given possession under the demise of 1894. According to the 
Amin’s report the lands so pointed out by the Defendants measured 
346 bighas 4 cottahs 4 chittaks, but he reported that the boundaries 
of the lands which were pointed out to him by the Defendants did 
not agree with the boundaries as specified in the kabuliyat. In his 
report the Amin stated that of the 346 bighas 4 cottahs 4 chittaks, 
only 257 bighas 3 cottahs 4 chittaks were within mouzah Dobari. 
It is to be observed that the lands which the Defendants pointed 
out to the Amin included part of mouzah Jharia Khas, where the 
Defendants were alleged to have committed the trespass, and it is 
also to be noticed that the Plaintiff in the suit of 1902 had alleged 
in his plaint that he believed that the coal in Jharia Khas was of a 
better quality than the coal which had been demised to the Defen- 
dants, and found a ready sale in the market. The Amin prepared 
a map which was in evidence in the suit of 1902, and is in evidence 
in this suit. According to his report of 1902, it was not possible for 
him to lay down on the ground the northern, western, and southern 
boundaries of the Defendants’ holding, as there was no field-book 
to show the bearing at the station points and the distances of the 
chain lines. The Amin was examined as a witness in this suit on the 
27th March 1907, when he stated that he had made the map by 
relaying on it the lands of the Survey and the Thakbast map. It 
is to be observed that the boundaries according to the Survey map 
and the Thakbast map did not agree. In his evidence given in this 
suit the Amin stated that the area of the lands lying within the 
boundaries which were specified in the schedule to the kabuliyat 
were 275 bighas 3 cottahs 10 chittaks, and that in mouzah Dobari, 
according to the Thakbast, there are 783 bighas 15 cottahs and 2 
chittaks of land. If the statements as to areas, which will later be 
referred to, contained in the Judgment of the Subordinate Judge in 
the suit of 1902 and in the Judgment of the High Court in Appeal in 
that suit, be correct, the Amin must have confounded the areas 
shown by the Revenue Survey map with the areas shown by the 
Thakbast map. No reliable conclusion as to areas can be drawn 
from the report or from the evidence of the Amin. 


The Subordinate Judge in the suit of 1902, in his Judgment of 
the 15th December 1902, stated that “The Amin’s report shows that 
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“out of the 400 bighas let out to the Defendants, they are in posses- 
“sion of 843 bighas 4 cottahs and 4 chittaks only. Measuring, ac- 
“cording to the Survey map, 86 bighas and 8 cottahs of this fall 
“within mouzab Jbariah Khas and Fatehpur, and 2 bighas 13 
“cottahs and 5 chittaks fall within mouzah Bharakata, and 257 
“bighas 13 cottahs and 4 chitraks only fall within mouzah Dobari. 
“ But measured according to the Thak map, the whole of the land 
“in the Defendant’s possession, excepting 1,600 square feet, falls 
“ within mouzah Dobari.” In that suit the Subordinate Judge found 
that the Defendants had trespassed on the Plaintiff's coal to the 
extent of 1,609 square feet. On the 15th December 1902, the Sub- 
ordinate Judge “ decreed that an injunction be issued to the effect 
“ that the Defendants do not carry on operations outside mouzah 
“ Dobari, as delineated in the map by the Civil Court Amin, accord- 
“ing to the Thakbast map, and that the remaining portion of the 
“ claim be dismissed.” Except that an injunction was granted, the 
suit was dismissed with costa. Whether intentionally or carelessly 
it is difficult to say, but the injunction which the Subordinate Judge 
granted was wider in its operation than was the injunction which 
had been asked for in the plaint of that suit. The Subordinate Judge 
should have confined himself to the question which he had to deter- 
mine, which was whether the Defendants had committed a trespass 
by working coal in the Plaintiffs mouzah Jharia Khas, and having 
found that the trespass had heen committed, he should have confin- 
ed the injunction to be granted to the injunction which the Plaintiff 
had asked for, namely, an injunction restraining the Defendants 
from trespassing in mouzah Jharia Khas. The Subordinate Judge 
was not concerned with the extent of the area demised in 1894 
in mouzah Dobari. The result is that the Defendants are 
restrained from working coal outside the limits of mouzah 
Dobari, as delineated correctly or incorrectly, by the Amin in his 
map, -which he stated that he had prepared according to the Thak- 
bast map. 


From the decree of the 15th December 1902 of the Subordinate 
Judge the Plaintiff appealed to the High Court at Calcutta. The 
Defendants submitted themselves to the injunction which had been 
granted, and did not appeal. The learned Judges of the High Court 
who heard the Appeal stated in their Judgment that “ The area 
demised “ to the defendants was 409 bighas within Dobari but they 
“actually hold only 846 bighas. This actual area belongs to Dobari, 
“if the boundaries of that village be taken according to Thakbast 
“map, but only 257 bighas of it belong to that village according to 
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“the Revenue Survey map. It is possible that 846 bighas were 
“leased to the Defendants as 400 bighas, but it seems impossible 
‘ that only 257 bighas could have boen leased to them as 400.” The 
High Court dismissed the Appeal with costs. But whatever may be” 
the area in bighas within moaz1 Dobari of the land which the 
Defendants pointed out to the Amia, as being in their possession, it 
is obvious to their Lordships that the Subordinate Judge and the 
High Court considered that the Defendants had 346 bighas of land 
within mouzah Dobari underneath which they might lawfully con- 
tinue to work the coal under their kabuliyat, and that the Subordinate 
Judge had not intended that the injunction which he was granting 
should have the effect of reducing to 257 bighas the area in mouzah 
Dobari within which the Defendants might lawfully work the coal 
under the kabuliyat. Their Lordships have no means of ascertain- 
ing what was in bigha measurement the area in mouzah Dobari to 
which the Defendants were restricted by the injunction of the 15th 
December 1902, and whatever that area may in fact be, it must be 
borne in mind that there is no evidence to prove that the lands 
which the Defendants pointed out to the Amin were the lands of 
which they had, in fact, obtained possession in 1894. 


It was for the Defendants to make out a case, if they had one, 
for an abatement. of the fixed rent. On this part of the case their 
Lordships find that the Defendants have not proved how many 
bighas in fact were contained in the area of mouzah Dobari which 
is within the boundaries which are specified in the schedule to the 
kabuliyat, and they bave not proved the area in bighas within those 
boundaries of which they were put in possession. They have not 
proved that the area which they pointed out to the Amin as the area 
of which they were in possession was the area of which they obtained 
possession under the kabuliyat. They have not proved that other- 
wise than by the action of the Court of the Subordinate Judge in 
the suit of 1902, in granting the injunction in the form in which it 
was granted, and by their own neglect to appeal from that decree, 
they have been deprived of the right to work any coal which other- 
wise they would have been entitled to work under the demise. The 
action of the Subordinate Judge in granting the injunction in the 
form in which it was granted gave the Defendants no right which 
they could enforce by suit or of which they could avail themselves 
as a defence to a suit for the fixed rent, although the injunction 
probably restricted their right to work the coal which had been 
demised in 1894 ; they had their remedy by way of Appeal from the 
decree which granted the injunction, but they did not avail them 
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selves of it. In their Lordships’ opinion the Defendants have failed 
to prove any facts which would entitle them to any abatement of 
the rent fixed by the kabuliyat. 


It follows from what their Lordships have said that the tenders 
in respect of rent, and interest upon arrears of rent, which the 
Defendants relied upon, having been tenders based on a reduced rent, 
were not good tenders, either as tenders of rent, or of interest on 
arrears of rent, and were ineffective. 


The High Court in the Appeal in this suit found that the 
Defendants had not proved that they had paid to the Collector the 
cesses and taxes which under the kabuliyat they were bound to pay 
to the Plaintiff, and gave the Plaintiff a decree for Rs. 36].3.0 in 
respect of cesses, calculated on a reduced rent; the Plaintiff is 
entitled to recover the sum of Rs. 525 in respect of cesses, the 


only defence pleaded as to the claim in respect of cesses having 
failed. 


Their Lordships will humbly advise His Majesty that this 
Appeal should be allowed, and that the decree of the High Court 
should be varied by decreeing the Appellant's claim for Rs. 23,868-0-0 
less Rs. 3083-7-9 costs, due by the Appellant to the Respondents in 
respect of the previous suit of the 26th April 1902, with interest at 
the rate of Rs. 6 per centum per annum from the date of suit until 
realisation on the balance decreed, namely on Rs. 20,784-8-3, 
with costs in the Court of the Subordinate Judge, and on Appeal in 
the High Court. 


The Respondents must pay the costs of this Appeal. 
Solicitor for appellant :—#. Dalgado. 
Solicitors for respondents:—W. W Box & Co, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Sadasiva Aiyar and Mr. Justice Spencer. 
Gouse Moideen Saib Appellant* (1st Deft.) 


v 
Muthialu Chettiar and another Respondents. (Plaintif 
and 2nd Deft.) 
Estatcs Land Act Ss, 131—Fraud—Right of suit to set aside sale, on the 
ground of—Jurisdictios—Ctvtl Courts. 
The right conferred by S. 181, Estates Land Act to set aside a sale by appli- 


Poe cation to the Collector does not take away the right of suitin the ordinary Civil 
Saib coorts to set aside the sale on the ground of fraud. 
t S. 189 of the Act only takes away the right to apply to the Civil Court to 


Mutbiala enforce the right conferred by S. 131. 
oe Civil Miscellaneous Appeal from the order of'the District Court 

of Madura in A.S. No. 117 of 1912 preferred against the decree of 
the Court of the District Munsif of Melur at Madura in O.S. 
No. 185 of 1912. ` 

C. S. Venkatachariar for Appellant. 

K. S. Jayarama Aiyar for Respondents. 

The court delivered the following 

Judgment :—The plaintiff's right to pursue the remedy granted 
by S. 131 of the Estates Land Act through an application to the 
Collector cannot take away his right of suit in the ordinary civil 
Court to set aside the sale on the ground of fraud, especially as the 
remedy by application to the Collector is accompanied by the impo- 
sition of an onerous condition to pay 5 per cent. of the purchase money 
as a solatium to the purchaser besides the purchase money and to 
make the application within a more limited period than is allowed 
for a suit in the ordinary courts. (See S. 9 C.P.C. S. 213 cl. (4) of 
the Estates Land Act and the Zemtndar of Httiaburam v. Sanka- 
rappa Reddiar1.) The argument of the appellant’s(first detendant’s) 
learned Vakil that 5, 189 of the Estates Land Act takes away the~ 
right to bring a suit in the Civil Court toset aside a sale on the 
ground of fraud cannot be accepted. It only takes away the right to 
apply to the Civil Court under S. 131 of the Estates Land Act to 
set aside the sale in accordance with the provisions of that Section. 

The order of the learned District Judge reversing the Judg- 
ment of the learned Munsif (who dismissed the suit as not entertain- 
able in a Civil Court) and remanding the suit to the Munsif for 
proper disposal was correct, and we dismiss with costs the appeal 
preferred against the said order of the District Judge. 


* C.NLA, No. 87 of 1913. 13th November 1913, 
1, (1903) I.L.R. 27 M. 483, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Miller. 


Ottapurakkal Thayath Suppi and others Petitvoners* 
v 
Sayid Alabi Masaber Koya alias Koya Kunhi Koya., Respondent. 


Civil Procedure Code, Order 43 r, 1 (r)—Order 39 r 2—Order refusing com- 
mitment—Appeal against—Maintainability of—Attachment and commitment 
—Powers of—May be alternatively exercised: 


An order refusing to attach the property of a person who has disobeyed an 
injunction or to commit him to prison is an order under Or.39 r, 2 and an appeal 
lies against such order under Order 43 r. 1 (r). 


The powers of attachment and commitment conferred by Order 39 r. 2 can be 
exercised alternatively and the Coart is not bound to attach the property before 
ordering commitment. 


Quaero, if the powers can be exercised cumulatively. 

Petition under SS. 115 and 151 of Act V. of 1908 praying the 
High Court to revise the order of the District Court of North 
Malabar in C.M.A. No. 10 of 1912, C.M.P. No. 821 of 1911 inO. S. 
No. 952 of 1909 on the file of the Court of the District Munsif of 
Badagara. 

J. L. Rasarto and Hon. T. V. Seshagiri Iyer for Petitioners. 

A, Sundaram and A. Rangasami for Respondent. 

The Court delivered the following 


Judgment :—I have no doubt that in this case an appeal lay 
to the District Judge. The decision in Venkatasams v Strida- 
vamma? is an authority which is binding upon me. It was decided 
under the old Code in a case in which the Court below had refused 
to appoint a receiver under S. 503. O. 43 R.1 (rt) of the 
present Code provides that an appeal lies from orders “ under” 
O. 99 R. 2 andifI follow the Full Bench case I must hold 
that an order refusing or declining to attach the property of a person 
who has disobeyed an injunction or to commit him to prison is an 
order ‘under’ that rule. Iam bound to follow that case, and I 


must hold that an appeal lay. 


Apart from that case, the language of O. 48 suggests the 
same conclusion. Some of the sub-rules provide for appeals from 
orders refusing to make the order which is expressly provided for in 
the rules referred to in those sub-rules and such orders are described 
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order such person to be detained ” in Order 39 rule 2 sub-rule 3; and 
it is contended that that means that in addition to the attachment the 
Court may order such person to be detained in the Civil prison and 
inasmuch as there is no attachment in this case, the order for 
detention is illegal and is an order which I must correct under S. 
115. Ihave had some doubt but on the whole I think it is not so. 
Though the language of the present Code is changed the change has 
not, I think, effected a change of the law at any rate so as to make 
it first to order attachment before ordering commitment. The phrase 
“may also commit’ means, I think, ‘shall also have the power to 


commit’, that is to say the rule gives two powers, power to attach 


and also power to commit. It does not expressly say that both may 
be exercised cumulatively and I need not decide whether that is the 
law or not. The rule does I think necessarily imply that the powers 
may be exercised alternatively and that was allowed by the old code. 


That being my view of the case, there is nothing wrong in the 
order of the District Judge and I dismiss the petition with costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
Present :—Mr. Justice Sankaran Nair, and Mr. Justice Tyabji. 


Mahaboob Sarafarajawant Sri Raja 
Parthasarathy Appa Rao Bahadur Z ani | Appellant.* (Plaintif.) 
dar Garu. 


v. 


The Secretary of State for India in 
Council represented by the Collector of } (Respondents Defendants.) 
Kistna, and others. 


Madras Regulation XXV of 1802—Pre-settlement Inams—Lands held on 
Service tenure—Personal service to Zamindar—Service quasi public befora 
settlement—Ceased to bo such after—Presuimptior—Right to Resumption by 
Government—Burden of Proof as to exclusion at the time of settlement— 
Evidence Act, Ss. 106 and 114. 


Where lands in a Zamindary were granted before the time of the permanent 
settlement in inam on condition of rendering personal service to the Zamindar 
snch as attending on him, following him with arms and guarding his treasury 
in addition to a favourable quit rent and the Government sought to resume 
the inams on the ground that they were presettlement 1nams | 

Held that the services being private and personal to the Zamindar prima 
facie the inams would form a part of the assets of tbe. Zamindari and the 
Zamindar was the person entitled to resume. thor Ze le 

The burden of proving that such lands were excluded from tho assets of the 
Zamindari and that the mght to resume belonged to Government lay on the 
Government. 


*S. A: No, 1416 of 1912. 10th October 1913, 
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Duties such as guarding the treasury which were quasi-public before the 
Settlement ceased to be such after the settlement and therefore, the same consi- 
derations that apply to Inams held on condition of personal service to the 
Zamindar apply also to Inams granted for the performance of those duties. 

Held also that where services are rendered in addition to quit rent the lands 
do not come within the proviso to S. 4—Reg. XXV of 1802, 

Per Tyabji J.—The Government having special means of knowledge as to 
exclusion or otherwise of the ınams at the settlement from the assets the burden 
was npon them under S. 106 of the Hvidence Aot, 

The Government not having produced the accounts in their possession the 
presumption that if produced the accounts would be unfavourable to them 
should be drawn against them, 


Second Appeal from decree of the District Court of Kistna at 
Masulipatam in Appeal Suit No. 503 of 1911, preferred aguinst the 
decree of the Court of the District Munsif of Bezwada in Original 
Suit No. 512 of 1909. 

Ramesam for S. Srinivasa Iyengur for Appellant, 

The Government Pleader (C. F. Napier) for the Respondent. 

The Court delivered the following 

Judgment :—Sankaran Nair J.:—The question for decision 
is whether the reversionary right in inams granted prior to the 
permanent settlement for services to be rendered by the inamdars 
to the Zamindar, in addition to the payment of quit-rent is vested 
in the Government or inthe Zamindar. The suit is brought by the 
plaintiff, a Zamindar holding a permanent sanad. His case is that 
the lands in suit were granted in inam to the ancestors of the present 
holders on condition of rendering personal service to the Zamindar, 
such as following him with arms in the journeys, watching his 
treasury etc. He alleges the inam forms part of the Zamindari 
estate and the Government has no right to the same. According’to 
him, the full rental value of the inams and not merely the rent which 
was paid thereon was included in the Zamindari at the time of tke 
pérmanent settlement and his contention is that no additional 
assessment can be imposed by the Government. The Government 
have resumed these inams in 1907 and granted pattas to the persons 
in possession of the lands. He contends that such resumption 
is illegal. The contention of the Secretary of State for India is 
that the inams were pre-settlement inams and that the reversionary 
right in them therefore vests in the Government and, as the inamdar 
has ceased to render any services to the Zamindar, they were -rightly 
resumed by the Goverment who assessed them and assigned them 
to the present holders’ thereof on ryotwari patta. 

There is no denial in the written statement that the lands-were 
granted on inam for rendering services to the Zamindar as alleged by 
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the plaintiff. The Munsif passed a decree in favour of the plaintiff. 
That decree has been reversed by the District Judge, and this is an 
appeal from his decision. 


It appears from the inam record Exhibit III that the services 
rendered by the inamdars consisted of guarding the revenue collected 
in the village by the Zamindar, accompanying the remittances to the 
Zamindar’s residence and attending on him at bis residence; and, it 
appears that for these two latter they also received some batta. It 
is said in the written statement filed by Government that “as the 
inamdars ceased to render any service, they (the inams) were rightly 
tesumed by Government” Now it is not explained how the 
failure to render the services above enumerated, and it is not 
alleged that there were other services to be rendered, gave the 
Government a right to resume the inams. Neither the Govern- 
ment nor any portion of the community were interested in those 
services. They do not suffer in any way by their non-perfor- 
mance. The person injured is the plaintiff, and he is entitled to take 
steps to have the services performed by the inamdars or to get them 
performed by others and get damages from them. If the inams are 
resumable, prima facie therefore he is the person entitled to 
resume them; the written statement discloses no valid answer to 
this objection. | However the lower Appellate Court has not 
considered this question. What was argued before the District 
Judge apparently was whether these were lands excluded from the 
permanent settlement under S. 4 of Regulation XXV of 1802. In 
second appeal if is contended on behalf of the appellant that 
the question is concluded by authority. In Second appeal 
No. '73 of 1908, (Rajah Venkatarangayya v. Appalarasu}.) the 
case relied on, the facts were these ; the lands in question were given 
by the Zamindar for minstrel service in 1718. On the death of one 
of the service holders the Zamindar resumed these lands. In 1900 
the Government imposed an assessment alleging that they were 
lakhiraj lands in 1802 at the time of the permanent settlement and 
therefore that he had no title thereto. The learned Judges, Miller 
and Munro J]J., held that on the evidence the inam was granted by 
the Zamindar before the permanent settlement for private services 
rendered to him and on condition that they should be held so long as 
the services were continued to be rendered, They were of opidion that 
no presumption arose under these circumstances that the land was 
iakhiraj or exempt from payment of public revenue and therefore 
excluded from the permanent settlement with the Zamindar. They 


a 





1. (1910) 20 M. L. J. 728.) 
*3 


Partha- 
sarathy 
, Appa Rao 
vV 


Secretary of 
State for 
Todia. 





Sankaran 
Nair J. 


Partha- 
sarathy 
Appa Rao 
T 


Gecretary of 
State for 
India: 
Sankaran 
Nair J. 


42 THE MADRAS LAW JOURNAL REPORTS [VOL. XXVI 


referred to the observations of the Chief Justice in Rajah Nilmonye 
Singh v. The Government, 1, that, “the Goverment would nct have 
allowed any portion of their revenue in consideration of private 
services to be‘rendered to the Zamindar.”” This observation was 
quoted without disapproval by the Privy Councilin Rajah Nilmonye 
Singh v. Bakranath Singh, ?, and they pointed out that holding 
lands free of money rent to the Zamindar did not make them exempt 
from the payment of ‘public revenue’ as used in section 4 of Regula- 
tion XXV of 1802. According to these cases, therefore, when lands 
were held on condition that the holders were to render certain 
services which were purely personal to the Zamindar and in which 
the Government were not interested, t. e., when such services had 
nothing to do with police or magisterial daties, or did not concern 
the community or the villagers, then the Government were entitled’ 
to include in the Zamiodary assets for settling the peish- 
kush the income from the lands allowed in lieu of such services 
which were not allowed for in the settlement ; there is therefore no 
presumption they did not do so or treated the land as free from 
payment. In the case before us the judge states that this cannot be 
regarded as personal service to the Zamindar in consideration of 
which the Government would not allow any portion of their revenue. 
It may be that prior to the permanent settlement these were guasi 
public duties, as it was the Zamindars who collected the revenue 
for the Government but from the time of the settlement they ceased 
to be such and it was not necessary for the Government that those 
services should any longer continue to be done by the Zamindars, 
because in the performance of those services the Government or any 
section of the community were not interested and there is no reason 
for the Government continuing any allowances for these duties. 

The District Judge also holds that the decision in Rajah 
Venkatarangayya y. Appalarazu, ® does not apply to the cause, 
presumably for the reason that in addition to rendering the services 
the holders of land had also to pay a rent of Rs. 6 per putti. The 
point for consideration in such cases is whether the Government 
only included the income actually received by the Zamindar from 
these lands in the estate of the Zamindar when they fixed the peish- 
kush. If they included the whole income, then the Government are 
admittedly not entitled to enfranchise the land. If they iacluded 
only Rs. 6 which was the rent then actually paid by the inamdar, 
then the Government would be entitled to doso. The question is 
purely one of fact. As pointed out by the Chief Justice in the 


1. (1866) 6 WIR. 12. 2. (1882) 91. A. 104 at p.121, 
3, (1910) 20M. L. J. 728, 
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passage above extracted, the Government would not have allowed 
any portion of their revenue for services to be renderedto the 
Zatmindar, and, as a rule, the reports of the various officers when 
the permanent sanads were granted show that this rule was followed, 
and, whenever any reductions were made by the Zamuindar from 
the total income derivable from the Zamindani for payment to peons 
and other persons who were rendering services to the Zamindar, in 
the continuance of which the public were not interested, they were 
disallowed. The reports on which the peishkush in question was 
fixed are with the Government and they do not produce them. About 
1860 an Inam Commissioner was appointed to enfranchise the inams 
in which the Government havea reversionary right, and the fact 
thatin the course of that enquiry the Government decided not to 
enfranchise these inams in question on the ground that they were 
not entitled to a reversion is strong evidence against them. The 
Judge states :—“Ii seems to me evident that at the time of settle- 
ment, Government would have exempted all lands that were paying 
only a favourable rent when arriviog at total income of the Zamin- 
dari; for, if they did not, it would amount to this, that if they were 
taking a two-thirds share in the income, of the Zamindari on all 
such lands, if they included them in the income, they ‘would only get 
1 of the nominal rent, whereas the Zamindar would get his one-third 
of the nominal rent and all of the service to pay for which the rent 
had been reduced. 


“For example in these cases if the real rent was Rs. 18 a putti 
and it was reduced to Rs. 6 quit-rent, Government would get only 
Rs. 4 as its share instead of Rs. 12 whilst the Zamindar would get 
the full service just as before or, in other words, Government would 
be paying-two-thirds of the servants’ wages and he only one-third 
though Government would be getting no benefit from the service.” 
This begs the question in issue which is whether the Government 
took Rs. 18 or only Rs. 6 for settlemeat purposes. The presump- 
tion is they took Rx. 13. The usagə of more thin a century is in 
support of that view. Even otherwise the practice of a century is 
not to be set aside by a theory as to the Government procedure in 
1802. 


The Judge also gives another reason. I will give it in his own 
words:—“It has been argued that the word ‘ only ’ coming before 
‘favourable quit-rent’ means that the lands must pay quit-rent and 
nothing else and as in these cases there was service rendered as well, 
they would not fall within the exempted lands. This is too much 
hair splitting to appeal to me andI need merely remark that all grants 
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of inams on favourable quit-rent implies some service to be rendered. 
Also if we are to go into the very words Ido nob think that in 
1802 when English was at its best that even a draftsman of a legal 
enactment would have thought of including rendering ‘ of services ’ 
under the word ‘paying.’ ” 


The answer to ‘this is contained in the words of the section 
referring to the lands. The words run thus: “Ofall other lands 
paying only favourable quit-rents.” In my opinion this obviously 
does not include lands which are held on condition of paying a 
certain rent and of rendering certain services in addition to that 
rent. In such a case the land is not held on a favourable quit-rent. 


For these teasons I reverse the decree of the Court below and 
restore that of the District Munsif with costs payable by the Ist 
defendant in this and in the lower appellate Court. 


Tyabji J:—The question involved in this appeal is whether 
the Government is entitled to resume the lands referred to in the 
plaint, on the ground which is thus stated in the written statement 
of the Secretary of State (the 1st defendant) :— 


‘The inams being pre-settlement grants, the reversionary right 
in them vests in Government and as the inamdars ceased to render 
any service, they were rightly resumed by Government, assessed and 
assigned to the present enjoyers on ryotwari patta.’ 


If the lands were included as part of the plaintiff's Zamindari 
in the permanent assessment made in accordance with Regulation 
XXV of 1802, then it is admitted that the Government has no right 
to resume the lands. 


The Government contend that the lands were not so included, 
having been excluded under section 4 of the said Regulation. The 
part of section 4 at present material is as follows:— 


4. “The Government haying reserved to itself the entire 
exercise of its discretion in continuing or abolishing, temporarily or 
permanently, the articles of revenue included, according to the 
custom and practice of the country, under the several heads of...... 
anaa ties all other lands paying only favourable quit-rents—the 
permanent assessment of the land-tax shall be made exclusively of 
the said articles now recited.” 


It is admitted that “the suit lands were inams granted by the 
ancestors of the plaintif” (cee the District Judges Judgment para- 
graph (2). It would therefore seem to be for the Government to 
establish that prior to the permanent settlement the lands had been so 
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severed from the plaintiff's Zamindari as no more to form part of it. 
That fact can be established by the production of the records of the 
permanent settlement, which would show almost conclusively whe- 
ther the lands had been assessed as part of the Zamindani, or had 
been excluded as “ lands paying only favourable quit-rents” (under 
section 4). These records have not been adduced in evidence by 
the Government. It was at one stage of the argument suggested 
on behalf of the Government that there might have been some 
difficulty in the production of these records ; but that suggestion had 
to be abandoned, especially in view of the fact referred to by my 
learned brother in the course of the arguments that a considerable 
portion of the records has been printed as part of’ the records in 
another appeal. Under these circumstances, it seems difficult for the 
respondent to withstand the applicability of section 106 of the 
Evidence Act which laya down that “ When any fact is especially 
within the knowledge of any person, the burden of proving that fact 
is upon him,” and illustration (g) to section 114 to the effect that 
“The Court may presume, that evidence which could be and is not 
produced would, if produced, be unfavourable to the person who 
withholds it.” 


Notwithstanding these circumstances, the District Judge has 
held “ that the suit lands fall within the exempted lands mentioned 
in section 4 of Regulation XXV of 1802.” Hé came to that con- 
clusion in a carefully written judgment, but it seems to me that he 
erred in drawing the legal conclusions from the facts which were be- 
fore him ; and that consequently the error was of such a nature that 
we ought to interfere in second appeal. 


In holding that the lands in question fall within the description 
of ‘lands paying only favourable quit-rents’ in section 4, the learned 
District Judge states that he “can find notbing to distinguish bet- 
ween quit-rent to Government and quit-rent to the Zamindar in 
section 4.” But the answer to the question to whom such rent is 
payable seems to me tohave an important bearing on the question 
whether or not the lands form part of the Zamindari. When the 
quit-rent is favourable, there must be some circumstances such as 
the rendering of services, or dedication to a charitable or religious 
object which is favoured by the Government, and the existence of 
which circumstance forms so to say the complement of the favourable 
rent: and the two together (viz., the favourable rent and the render- 
ing of service or other circumstance of similar nature) make up 
that total consideration which in ordinary cases is represented solely 
by rent, In cases therefore where the land is held in consideration 
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partly of a favourable quit-rent and partly of services rendered by 
the holder of the land, if it is not clear whether the services are to 
be rendered for the benefit of the Government or of the Zamindar, 
it seems not unreasonable to look to the destination of the rent for 
discovering where the services are due. There may be cases where 
one of the two portions, into which the consideration proceeding 
from the holder of the landisso split up, becomes due to the 
Government and the other to the Zamindar. But such cases would 
in the natural course of events be rare. In my view of the case, 
therefore, the learned District Judge erred in overlooking the signifi- 
cance of the fact that the rent was payable not to the Government 
but to the Zamindar. 


The learned District Judge next expresses the opinion that all 
lands paying a favourable quit-rent to the Zamindar in consideration 
of services rendered to him must have been exempted from the 
assessment; for otherwise the Government would lose the land- 
revenue in respect of that portion of the rent which is represented 
by the services. This argument assumes that the assessment is 
based entirely on the rent received by the Zamindar, irrespective of 
a consideration of such circumstances as might indicate that the rent 
so received does not represent the full rental value of the land. For 
this assumption I find no warrant either in the materials before us 
or in the methods of assessment usually adopted by the Government. 
So far as the materials before us warrant any conclusion on the point, 
there is no reason to suppose that Jands paying a favourable rent to 
the Zamindar, should be assessed otherwise than on their full rental 
value: the rental value would be determined on a consideration of 
circumstances some of which would have no reference to the rent 
paid in money to the Zamindar: compare Rajah Nilmoney Singh v. 
The Government1, Rajah Nilmoni Singh v. Bakranath Singh?, 
Rajah Venkatarangayya v. Appalarazu®. If on the other hand 
such lands are burdened with services due to the Government and 
not to the Zamindar in his personal capacity, then the Zamindari 
would presumably be taxed only in respect of its interest in the 
lands viz., the favourable rent, 


Finally the District Judge bas come to the conclusion that the 
services due from the lands were quasi public duties, and not such 
private services due to the Zamindar as the Court had to deal with 
in Rajah Venkatarangayya v. Appalarazu®, This decision is 
opposed to the view expressed by the Inam Commissicners in 1859. 








L (1866) 6 W. R. 121. ~ 2a (1982) 9 I, A.104 at p. 121. 
3, (1910) 20 M. L, J. 728, 
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If these services were due to the Government, some explanation 
ought to have been forthcoming of the circumstance that for over a 
century these lands were allowed by the Government to be held on 
a favourable quit-rent, though the services that were due from them 
were no more required by Government. The District Judge says 
that prior to the permanent settlement the Zamindars were collectors 
of revenue, and that the services due from the holders of the lands 
in the present case were in respect of collection of revenue and théy 
fell into abeyance when the Government itself began to collect 
revenue, Had this been so then, the case would have been parallel 
to that contemplated in section 6 of Regulation XXV of 1802 which 
provides for the resumption of lands held on condition of performing 
police duties. The fifth report to the Circuit Committee to which 
the District Judge refers was not relied upon before us. On the 
materials before us I see no ground for supporting the conclusion 
that the services were of a public nature, 


It seems to me, therefore, with every respect to the learned 
District Judge, that he has proceeded on entirely erroneous assump- 
tions and that the conclusions drawn by him from the documents 
before him weré opposed tolaw. The appeal must therefore, in my 
opinion, be allowed and the decree of the District Munsif restored 
with costs throughout. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Sadasiva Aiyar and Mr. Justice Spencer. 


S. Srinivasa Aiyangar and others Defendants 
(Appellants.) 
D. 
Radhakrishna Pillai Plaintiff 
(Respondent.) 


Transfer of Property Ast Ss. 58 (b) (c), 98—Mortgage—Construction— 
Simple mort gage—Usufructuary mortgage—Mortgage by conditional salo— 
Combinations of—Anomalous mortgage—Hindu forms of mortgage by con- 
ditional sale—Effect of under the Act— Personal covenant—Covenant clogging 
equity of redemption. 


A mortgage which was described in the deed itself as an usufructuary mort- 
gage contained a clause that if the mortgage amount was nof paid on the stipul- 
ated date, the mortgage was to work itself out as a sale for the principal 
amount of the mortgage. In addition, there was a covenant at the end to the 
effect that the mortgagor.should pay the costs of the constructions of sarth 
work etc, effected on the land along with the mortgage money.. Possession was 
given to the mortgagee. 


*C. M, A. No. 262 of 1912. 12th November 1913, 
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Held: Per Sadasiva Aiyar J. that the morrgage wasa combination of a 
simple and usufructuary mortgage with a covenant clogging the equity of 
redemption and that it was redeemable. 


Per Spencer J. that it was either usnfructuary mortgage with a covenant 
clogging the equity of redemption or a combinalion of an nsufructuary mortgage 
with mortgage by conditional sale in either of which cases it was redeem- 
atle. 


Held: Per Curiam. The combination of a simple mortgage and an‘usu- 
fructuary mortgage ar of the latter and a mortgage by conditional sale 1s not an 
anomalous mortgage. under S, 98, Transfer of Property Act. 


Amarchand v. Kilamorar+ dissented from. 


Per Sadasiva Atpar J. Hindu forms of mortgages by conditional sale are 
not treated as such by the Act. They areeither simple mortgages, or usu- 
fructuary mortgages or combination of both with a covenant in addition to clogg- 
ing theequity of redemption, 


Hold: Per Spencer J, One proper construction of the document, a personal 
covenant to pay the mortgage amount could not be inferred. 

Appeal from the order of remand passed by the District Court 
of Trichinopoly in A. S. No. 435 of 1911 preferred against the 
decree of the Court of the Subordinate Judge of Trichinopoly in 
O. S. No. 18 of 1911. 


T. Rangachartar and N. Rajagopalachari for Appellants. 


S. Srinivasa diyangar and K. V. Krishnasami Aiyar for 
Respondent. ` 


Mr. T. Rangachariar:—The District Judge finds that the 
transaction is a combination of usufructuary and conditional mort. 
gages. Even on that finding it is anomalous. In S. 98 of Transfer of 
Property Act the words ‘in the case of’ ought also to be read before 
the words ‘a combination of etc.’ In Amarchand v. Kilamorar 
a combination of simple and usufructuary mortgages was held 
anomalous. Otherwise also the transaction is an anomalous mort- 
gage, being a combination of simple, conditional, and usufructuary. 
It is undoubtedly usufructuary as conceded by the opposite side It 
is‘also simple because there is a clear covenant to pay in two sepa- 
rate places in the document. One at the middle of the document 
viz., ‘Paying the amount...I shall redeem. If I fail to pay ........ 
you shall enjoy the said properties according to the terms of abso- 
lute sale deed’ and the other clause at the end in providing for the 
payment of improvements, viz., ‘I shall pay the said amount along 
with the mortgage money’. Balasubramania Nadar v. Sivaguru 
Asari? and Ramabrahmam v. Venkatanarasu?. The latter case 


1, (1903) I. L. R. 27 B. 600. 2. (1909) 21 M. L. J. 662. 
3. (1912) 23 M. L. J; 161. 
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is conclusive on the point. The transaction also partakes of the 
nature of a mortgage by conditional sale, the terms of the docu- 
ment being identical with those in Thumbusamy Moodelly v. 
Hossain Rowthen' Perayya v. Venkata? and Kola Venkata- 
nara yana v. Vuppula Ratnam. It is thus an anomalous mort- 
gage and falls within S. 98 of T. P. A. There is no right of 
redemption in an anomalous mortgage. Rights and liabilities of 
parties to such contracts are solely determined by their contracts. 
Equity of redemption does not form part of the common law of 
this country. It has been so laid down in Pattabhiramaier v. 
Venkatarama Naidut, Thumbusamy Moodely v. Hossain Sahib! 
Kamasami Sastri v. Samiyappa Yakan §. 


The learned Vakil also referred to Gopalan Nair v. Kunhan 
Menon®. 


S. Srinivasa Aiyangar:—The mortgage is not anomalous, nor 
ifit be one is the equity of redemption taken away. S. 98 of 
T. P. A. cannot be read as the appellants want it to be read. To 
do so would be opposed to all rules of syntax. (Gour paragraphs 
1603—1606) The two combinations specified are excluded from 
the class of anomalous mortgages. The transaction in this case is 
not an anomalous mortgage. It is an ordinary usufructuary mort- 
gage with a covenant providing for absolute sale to the mortgagee 
on the happening of a condition. It is not a simple mortgage. There 
is no personal covenant to pay, in the whole document. The two 
clauses relied upon by the appellants do not involve a covenant. 
One clause merely expresses the ordinary condition for redemption. 
That cannot be construed as implying a personal obligation. 
(See the observations of. Bhashyam Aiyangar J. in Rangay 
Gurukkal v. Kalimuthu Amravi7 ; also Gopalasamt v. Aruna- 
chella® and Shaik Idrus v. Abdul Rahiman®. The other clause 
is strictly speaking no part of the mortgage transaction and 
cannot be relied upon for construing the document. Even ifa 
covenant could be spelled out of the two clauses, that will not 
import a simple mortgage into the transaction; Kashi Ram v. 
Sirdar Singh1°, The case reported in Shaik Idrus v. Abdul 
Rahiman 31 bas no application to the present facts. Nor is the 


1. (1875) I. L. R 1. M. 1. 2. (1888) I. L. R. L1 M. 403, 
3. (1906) I. L, R. 29 M. 531. 4. (1870) 13 M.I. A 560. 

5. (1881) T. L. R. 4 M. 179. 6. (19C7) I.L.R. 20 M. pp 61 & 300. 
T. (1903) 14 M. L. J. 61 s. c, I. L. R. 27 M. 526. 

8. (1892) I. L. R. 15 M. 204. 9. (1891) I. L. R. 16 B. 308. 

10. (1905) I. L. R. 28 A, 157. 11, (1903) I. L. R. 27 M, 526, 
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transaction a mortgage by conditional sale. Butchiraju v. Rama- 
lingımurthi 4. It does not satisfy the terms of S. 58 cl. (c) of the 
T. P. Act. (See also Narayana Iyer v. Venkatarama Iyer? as to 
essentiality of form). There is no provision for jadicial foreclosure 
as mentioned in S. 67 T. P. A. Acovenant in a mortgage instru- 
ment making the mortgagee absolute owner of the property on the 
happening of any event is invalid Samuel v. Jassah Timher and 
Wood Paving Corporation’. The clause relied upon by the 
appellants is also a mere clog on the equity of redemption and is 
invalid: Halsbury p. 142 paragraph 274. 

Even supposing that the transaction is combination of all the 
three forms of mortgages, it does not become anomalous. S. 98 of 
T. P. A. expressly excludes from the category of anomalous mort- 
gages combinations of simple and usufructuary mortgages. That 
exemption ipso facto covers any combination in which both simple 
and usufructuary form a part. 

Anomalous mortgagee is entitled to redeem (Cf. Tukaram v. 
Ramchand2 Mahmad v. Bagas 5. S. 58 of T. P. A. defines a 
mortgage and mentions 4 specific forms. S. 60 T. P. A. provides 
for redemption in all kinds of mortgages and does not expressly 
restrict the right to redeem only tothe forms specified in S. 58. 
Equity of redemption is of the essence of a mortgage transaction. 
The observations in Thumbusamy Moodely v. Hossein Rowthen® 
only apply to certain transactions which were really sales with 
option to re-purchase. They have no bearing on the present case. 
(Mr. Srinivasa Aiyangar was here stopped in’ the course of his 
arguments). 

The learned Vakil also referred to Ramayya v. Guruna! 
Venkatasubbayya v. Venkayya* Jafer Husain v. Ranjit Singh®® 
Perayya v. Venkatal® Ramabrahmam v. Venkatanarasus} Bala- 
subramania Nadar v. St¢aguru Asari}? in the course of his argu- 
ments. 

T. Rangachariar briefly replied contending that the terms of 
the document resembled those in a Muddatakriyam and that the 
latter has been held to be a mortgage by conditional sale. Thumbu- 
samy Moodely v. Hossain Rowthen®, Ramasami Sastri v. Sami- 
appa Yakani5, Perayya v, Venkata) ©, 





1. (1903) 14 M. L. J. 337. 2. (1902) I. L. R. 25 M. 220. 
3. (1904) A. C. 323. 4. (1901) I. L. R. 26 B. 252, 
5, (1908) I. L. R. 32 B. 569, 6. (1875)I. L. R. 1 M. L. 
7. (1891) I. L. R. 14 M. 232. 8. (1891) 1. L. R. 15 M. 230. 
9. (1898) I, D. R. 21 A, 4, 10. (1888) I. L. R. 11 M. 403, 
11, (1912) 23 M, L. J. 161. 12. (1909) 21 M. L. J. 562. 


13. (1811) T. L, R. 4 M. 179, 
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The Court delivered ihe following 


Judgment :—Sadasiva diyar J :—This is an appeal against 
an order of remand. The appellants are the defendants. 


The plaintiff sued for redemption of a mortgage created in 
1884. This mortgage document (Exhibit A) begins by calling itself 
a usufructuary mortgage and in two or three places in the course of 
the deed, it is expressly called a usufructuary mortgage deed. 
It, however, contains a clause that if the mortgage amount was 
not paid on a date which is stipulated in the document atan 
interval of exactly nine years from the date of the document 
the mortgage was to work itself out asa sale for the principal 
amount due on -the mortgage bond. Possession was given to the 
mortgagee in accordance with the nature of the document and its 
spirit, At the end, there is a covenant to this effect. “I, the mort- 
gagor, shall pay to you the costs of the construction of earth work 
etc, on the date fixed for redemption as per your accounts along 
with the mortgage money.” 


The question is, what is the nature of this document? It is 
contended by the appellant’s learned Vakil that this is a combi- 
nation of three kinds of mortgages,—a simple mortgage, a usu- 
fructuary mortgage and a mortgage by a conditional sale. The 
plaintiff's contention, on the other hand, is that it is a usufructuary 
mortgage with a covenant at the end clogging the equity of redemp- 
tion, I am inclined to think that it is a combination of a simple 
mortgage and a usufructuary mortgage with a covenant clogging the 
equity of redemption. I think it cannot be called a mortgage by a 
conditional sale, as it was executed after the Transfer of Property 
Act came iuto force, and it does not come within the definition of a 
mortgage by a conditional sale found in S, 58cl. (c) of the Transfer 
of Property Act. There is no ostensible sale of the mortgaged pro- 
perty on the date of the document. It is what was known as the 
Hindu form of a mortgage by a conditional sale before the Transfer 
of Property Act was enacted ; but it seems to me that the definition 
given in S. 58 cl. (c) of the Act was expressly framed so as to 
exclude this Hindu form of mortgage by conditional sale from the 
definition of mortgage by conditional sale in the Transfer of Pro- 
perty Act, That Hindu form of mortgage by conditional sale which 
began as a mortgage and worked itself out as a sale on breach of 
certain conditions by the mortgagor formed the subject of several 
decisions of the High Courts and the Privy Council, and because 
much confusion resulted from conflicts between those decisions, their 
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Lordships of the Privy Council expressly stated in Thumbusami 
Moodely v. Hussain Rowthen1 “ An Act” of the Legislature “ affir- 
mung the right of the mortgagor to redeem until foreclosure bya 
judicial proceeding, and giving to the mortgagee the means of 
obtaining such a foreclosure, with a reservation in favour of mort- 
gagees whose titles, under the law as understood before 1858, had 
become absolute before a date to be fixed by the Act, would probably 
settle the law without injustice to any party.” I think that the 
Transfer of Property Act, so far as the Hindu form of mortgage by 
conditional sale was concerned, treated it as a mortgage either 
simple or usufructuary according tc its terms and treated the condi 
tion as to its afterwards workiag out as a sale as not enforceable by 
enacting S. 60 in the Act which gives to morbgagors generally a 
right to redeem. A mortgage deed which begins as a mortgage 
transaction cannot, in my opinion, be called a mortgage by con- 
ditional sale, though it is a mortgage which gives the mortgagee 
after a certain time and on breach of certain conditions by the mort- 
gagor a right toclaim a title ay vendee. It is a mortgage witha 
clause providing for a future conditional sale and not a mortgage by 
means of a present sale transaction. 


If, then, this document is not a mortgage by conditional sale, 
it is clearly a usufructuary mortgage according to the definition in 
S. 58 cl. (d) of the Transfer of Property Act. I think, that as there 
is the covenant at the end by the mortgagor which expressly says, 
“T shall pay some monies along with the mortgage money on the 
date of redemption” the document might according to its literal 
construction be treated as containing a personal covenant to pay 
the mortgage money; and following Rama Brahmam v. Venkata- 
narasa Pantulu® I would hold that, owing to the existence of that 
covenant, it is also a simple mortgage. Hence the document 
becomes a combination of a simple and usufructuary mort- 
gage. 

It was next contended that even a combination of a simple and 
a usufructuary mortgage is an anomalous mortgage under the defi- 
nition of S. 98 of the Transfer of Property Act. That section is as 
follows: “In the case of a mortgage not being a simple mortgage 
or @ mortgage by conditional sale, an usufructuary mortgage, 
an English mortgage or a combination of the first and third, or the 
second and third, of such forms, the rights and liabilities of the 
parties shall be. determined by their contract as evidenced in the 
mortgage deed, and so far as such contract dogs not extend, by 





1, (1975) I. L,R.1M. 23 2. (1912) 23 M, L. J. 131, 
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local usage.” The construction sought to be put by the appellant’s 
learned Vakil upon this section is that the words “in the case of a 
mortgage being” should be understood before the words, “a combi- 
nation of the first and third.” Ido not think that this is a reason- 
able construction of the section. I think the meaning is “ or in the 
case of & mortgage not being a combination etc.” 


Reliance was placed upon the decision in Amarchand v. Kila- 
morar?. In that case the respondent was not represented, and I 
think that that case was wrongly decided. Reference was also made 
to Ramay ya v. Guruva?. No doubt there is an observation in that 
case that the Subordinate Judge who decided the case in the Lower 
Court treated the mortgage in question in that case as an anamo- 
lous mortgage; but I do not think that the learned judges of this 
Court intended to state that that opinion of the Subordinate Judge 
was correct. Again, reference was made to Ammanna v. Guru- 
muythi®, There is an observation there that the transaction evi- 
denced by the document in question in that case was a mortgage by 
way of conditional sale as defined in S. 58, cl. (c) of Act IV of 1882. 
That observation was not necessary for the decision in that case, and 
with the greatest respect I dissent from that observation, though it 
seems to be accepted without criticism by Shephard and Brown 
(Page 238) and by Gour (paragraph 1044) in their Commentaries on 
the Transfer of Property Act. In the result I hold that the mortgage 
deed in this case is not an anamolous mortgage as defined in S. 98 
of the Transfer of Property Act, but it is a combination of a simple 
mortgage and an usufructuary mortgage and hence that it is redeem- 
able. That in the case of such a mortgage, the provisions of S. 60 
would apply seems to me to be clear from the observations in 
p. 707 of Macpherson in his book on the Law of Mortgage. The case 
in Perayyav. Venkata* also shows that the right of redemption is 
not extinguished by the existence of a covenant at the end of the 
mortgage deed similar to the terms given in the present mortgage 
deed. See also Ankimer v. Subbiah? where even less onerous terms 
were held not to destroy the right of redemption. 


In this view, it is not necessary for me to consider the question 
whether the learned District Judge was right in his view that, even 
if it was an anamolous mortgage, S. 60 of the Transfer of Property 
Act would allow the mortgagor to redeem the mortgage and that 
the terms of S. 98 should be read subject to the provisions of S. 60 


1. (1908) I. L. R, 27 B. 600. 2. (1890) I. L. R. 14 M. 232. 
3. (1892) L L, È 16 M. 64. 4 (1856) I. L. R. 11 M. 403. 
5, (1911) I. L. R. 35 M. 744. ï 
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and other sections of the Transfer of Property Act. I need only, 
say that I would find it very difficult to hold that the express terms 
of S, 98 which are intended to apply specially to anamolous mort- 
gages can be controlled by the provisions of previous sections of the 
Act which deal with other matters. 


In the result I would dismiss the appeal with costs. 


Stencer J :—I agree with my learned brother in the interpre- 
tation he has put on S. 98 of the Transfer of Property Act. I find 
it quite impossible to read the words “ or a combination of the first 
and third, or the second and third, of such forme” as not being 
governed by the negative which comes at the beginning of the 
sentence. If a different construction is to be put upon this section 
it would be necessary to imply the words “in the case of” between 
the words “ or” and “a combination” etc. This would be a viola- 
tion of the meaning of the plain English of the sentence. I am 
unable to follow the statement of the learned Judges who decided 
Amarchand v. Kilamorar\ that a combination of a simple mortgage 
and a usufructuary mortgage is an anamolous mortgage provided 
for by S. 98. Mr. Gour in paragraph 1603 of his book on the Law 
of Transfer in British India treats this statement as an oversight and 
in paragraph 1606 speaks of there being six and only six forms of 
mortgages eliminated by this section from the category of anamolous 
mortgages. 

As regards the mortgage deed Ex. A, as I read the document 
I am inclined to treat it as either a usufructuary mortgage deed with 
a clause containing a clog on the equity of redemption, or a 
usufructuary mortgage deed combined with a mortgage by condi- 
tional sale. In either case, it will be subject to the conditions of 
S. 60 of the Transfer of Property Act, and no act of the parties 
other than a transaction outside the mortgage deed itself will extin- 
guish the right of redemption. Vide Perayya v. Venkata?. 

The words which provide for the payment of repairs, improve- 
ments etc., along with the mortgage money are evidently intended 
to take effect in the event of the mortgage being redeemed. I do 
not consider that they constitute a personal undertaking to pay, 
nor are there any otber words in this document which can be 
construed as a personal covenant, express or implied to pay the 
mortgage money. Compare Gopalasami v. Arunachella*. In this 
respect this case may be distinguishable from that of Kangayya 
Gurukkal v. Kalimuthu Annavit, in which a personal promise to 


1. (1903) I. L. R. 27 B. 600. 2. (1898) I. L. R. 11 M. 403. 
3. (1892) I. L. R. 16 M. 304: 4, (1903) I. L. R. 27 M. 596, 
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pay was contained in the words “ We shall cause Rs. 200 to be paid 
and we shall redeem our land.” 


If S. 58 cl. (c) of the Transfer of Property Act is to be read 
strictly, it is necessary that there should be an ostensible sale of the 
mortgaged property to constitute a mortgage by conditional sale. 
There are no words in Ex, A. which by themselves create a sale; 
but the document implies that, if payment is not made by the 
stipulated date, the property shall bə held and enjoyed by the 
mortgage as if he had obtained it by absolute sale. In some cases, 
such words have been treated as a mortgage usufructuary by 
conditional sale. Instances are given in paragraph 1605, p. 1025 of 
of Mr. Gour’s book. The next paragraph describes anamolous 
mortgages. 


In Tukaram v. Ramchand1, the document which passed the 
ownership of the property usufructuarily mortgaged in case of 
failure to pay the mortgage money on the prescribed date, was 
construed, as an anamolous mortgage. But in that case, the usu- 
fructuary mortgage seems to have been combined with a lease and 
that may have led the learned Judges to treat it as an anamolous 
mortgage. Whether the present document be treated as an usufruc- 
tuary mortgage combined with a mortgage by conditional sale, as 
the Lower Appellate Court treated it, or an usufructuary mortgage 
with a clog on the equity of redemption,—in either case, the Judg- 
ment of the Lower Appellate Court will have to be upheld and 
this appeal dismissed with costs, and I therefore, agree in the order 
.proposed by my learned brother. 


1. (1901) I. L. R. 26 B. 252 
*] 
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IN THE JUDICIAL COMMITTEE OF THE PRIVY 
COUNCIL. 


[On Appeal from the High Court at Calcutta.] 


Present:—Lords Shaw and Moulton, Sir John Edge and Mr. 
Ameer Ali. 


Rajkumari Bhubaneshwari Kumar Appellant. * 
U, 
The Collector of Gaya Respondent. 


Act XI of 1899 Sec. 19 H, cl. 4. and Sub-Section 4—Indian Succession 
Act, 1865 Sec. :277—Probate and Administration Act Seo. 98—Inventory— 
Essentials. 


Papers lacking the essential detailof a " full and true estimate of all the 
property in possession ”’ cannot bave the effect of an inventory contemplated 
by S. 98 of the Probate and Adrminlstration Act, so as co preclude the Collector 
from moving for an inquiry as to the valuation of the estate more than six 


-months after their production under S. 19—H of the Court Fees Act. 


Appeal from a Judgment and Order of the High Court dated 
May 25, 1909 affirming a Judgment and Order of the District Judge 
of Gays dated September 23, 1908, and March 2, 1909. 


One Raja Ram Bahadur Sing of Tekari, who died on March 31, 
1890, by a will dated March 28, 1890, devised certain Villages to 
Mussammat Rameshwar Kumar, his son's widow, the appellant for 
her maintenance, with residue to her daughter Raj Kumari 
Ratan Kumar. On April 7, 1890 the latter applied to the Court of 
the District Judge of Gaya for letters of administration with the 
will annexed to the estate of the Raja which was stated to be worth 
11 lakhs. The District Judge held the will not proved but on 
appeal to the High Court the will was held to be genuine, which was 
affirmed by the Privy Council on December 8, 1894. 


Raj Kumari Ratan Koer died on May 26, 1898, having 
appointed her mother Mussammat Rameshwar Kumar and her 
husband Rajeshwari Prasad Narayan Singh, the executrix and exe- 
cutor respectively who applied for the Probate of the will, This 
was granted on January 31, 1896 and court fees stamps were paid 
to the amount of Rs. 22,000. The executor having died, the exe- 





"7th November 1913. 
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cutrix applied for the probate of the will of her husband, the Raja, 
on Aug. 18, 1902. An order was made for the Letters of Administra- 
tion to issue and for notice to be given to the Collector of Gaya 
under the Court Fees Amendment Act (XI of 1899, Sec. 19 H. cl. 2). 
The Collector asked for a copy of the list of properties of the 
estate and their valuation. The District Judge replied that there 
was no such list. A list of immoveables was, however, filed but 
repeated attempts on the part of the Collector to obtain inspection 
of the moveable properties were systematically frustrated by the 
executrix. On June 7, 1907 a notice was issued to her to file an 
inventory for the cancelment of which she applied on the ground 
that according to law she should not be called upon to file an 
inventory for the list of immoveables was already put in and there 
was a list of moveables already on record. The District Judge 
thougbt that an inventory was filed but on December 19, 1909 
Raj Kumari Buvaneshwari Kumar filed a suit against the Executrix 
for accounts and other reliefs, accusing her of committing acts of 
waste. The Collector again applied to the District Judge for an 
inventory under S. 98 of the Probate and Administration Act with- 
out any result ; but on June 8th 1908 he issued a notice to the execu- 
trix under Act XI of 1899 Sec. 19 H. clause 3 calling upon her to 
pay the balance of Court fee on the full'and real value of the under- 
valued property. On July 16, 1908 the Collector under cl, (4) of 
Sec. 19 H. of Act XI of 1899 applied to the District Judge to 
inquire into the valuation of the said estate and on July 16, 1908 a 
notice was issued to the executrix to appear at the inquiry. She 
objected to the inquiry, but the District Judge decided against her. 
A commissioner who was appointed to inquire into the valuation, 
made his report in due course. The District Judge made his final 
orders on the strength of the Report on March 2, 1909 directing the 
executrix to pay the amount of Court Fees on the balance between 
the actual value and the under-estimated value of the properties. 
On April 29, 1909 the appellant applied for and obtained from the 
High Court exercising its Revisional Jurisdiction a Rule nisi under 
Sec. 115 of the Code of Civil Procedure on the respondent to show 
Cause why the said order should not be set aside on the ground of 
material irregularities committed by the District Judge, who showed 
cause against the Rule nisi and the High Court “discharged the 
same with costs on March 25, 1909. Against the order of the 
High Court this appeal was preferred to the Judicial Committee 
by the appellant. 
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De Gruyther K. C. and Dube for appellant contended that the 
inventory was actually filed and wasonrecord. The District Judge 
had no jurisdiction to go behind the ordars of his predecessor in office 
and order the holding of an inquiry, He had no power to entertain 
respondent’s application under Act XI of 1899. The principle on 
which the valuation was based was wrong. 


Sir E. Richards K. C. and Dunne who appeared for the 
respondent were not called upon to reply. 


The Judgment of their Lordships was delivered by 


Lord Shuw :—Thia is an appeal from a Judgment and Order 
of date the 25th May 1909, which was pronounced by the High 
Court of Judicature at Fort William in Bengal, and which affirmed 
a Judgment and Order of date the 23rd September 1908, and the 
2nd of March 1909, of the District Judge of Gaya. 


The present proceedings were instituted on the 16th of July 
1908 by an application which was made by the Collector to the 
District Court under Section 19 H, Clause 4, of Act XI, of 1899. 
Before reading that Section, it may be stated that the general 
nature of the application was to declare that no inventory of the 
estate of the deceased as required by law had been filed and that 
the appellant was not willing to amend the valuation of the estate 
to the satisfaction of the Collector. 


In the defence lodged to those proceedings, this declaration 
and inability were reaffirmed by the appellant and accordingly the 
proceedings have taken their course. 


The Section of the Act of 1899 to which particular reference is 
made defines the function of the Collector in the following terms.— 
“ The Collector, within the local limits of whose revenue-juris- 
“ diction the property of the deceased or any part thereof is, may 
“at any time inspect or cause to be inspected, and take or cause to 
“be taken copies of the record of any case in which application for 
“probate or letters of administration has been made, and if, on 
“such inspection or otherwise, he is of opinion that the petitioner 
“ has underestimated the value of the property of the deceased, the 
“Collector may if be thinks fit, require the attendance of the 
‘petitioner (either in person or by agent) and take evidence and 
‘enquire into the matter in such manner as he may think fit, and, 
« if he is still of opinion that the value of the property has been 
“ under-estimated, may require the petitioner to amend the valu- 
“ation,” 
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The Collector having a strong opinion as to the valuation 
emerging as a lump sum in the previous proceeding, initiated these 
proceedings, under discussion. What the appellant before their 
Lordships pleads is that the action or proceeding on the part of the 
Collector is excluded by the proviso of sub section 4 of the Statute 
last quoted. That proviso is “ that as such motion shall be made 
“ after the expiration of six months from the date of the exhibition 
“ of inventory required by Section 277 of the Indian Succession 
“ Act, 1865, or, as the case may be, by Section 98 of the Probate 
“and Administration Act, 1881,” 


It is in the opinion of their Lordships, not a justifiable con- 
struction of this proviso to date the period of running from anything 
less than the lodging of the inventory required by the Statute. It 
will not satisfy this proviso that six months have elapsed from a 
period when a certain document, which might be classed as or de- 
nominated an inventory, satisfied a District Judge or any Judge. 
What he has to be satisfied of is that the functum temporis from 
which the six months runs is the lodging of an inventory as required 
by S. 98. It was admitted by the learned Counsel for the Appel- 
lant that accordingly the correct decision to be arrived at here 
depended upon the construction of certain words in S. 98 ; and as 
those are of general importance, the following citation is made :— 
“An executor or administrator shall, within six months from 
the grant of probate or letters of administration, exhibit in the 
Court by which the same has or have been granted an inventory 
containing a full and true estimate of all the property in possession, 
and all the credits and also all the. debts owing by any person or 
persons to which the executor or administrator is entitled in that 
character.” 

The remainder of tle section has no bearing on the subject in 
dispute in these proceedings. 


Their Lordships are clearly of opinion that no inventory satis- 
fied this statutory requirement which omits the essential of this 
detail, namely that its contents shall include a full and true esti- 
mate of all the property in possession. This being the statutory 
provision it is not alleged by the appellant that any one document 
did contain such a full and true estimate. The argument presented 
to their Lordships was that by massing together a variety of docu- 
ments, including two which will now be referred to, and a mass of 
documents in another case, none of which have been brought in 
detail before the notice of the Board there was, in the result pro- 
duced to the Court an inventory containing a full and true estimate. 
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In their Lordships’ opinion the first objection to this ope- 
ration, even although the operation itself as distinguished from the 
production of one document containing the details were legitimate, 
is that the first document to which reference is made is a list of 
the immoveable property belonging to the deceased. It has been 
not obscurely suggested in these proceedings that the immoveable 
property bore the relation to the moveable property of no Jess than 
at least nine in ten. So that with regard to nine-tenths of the 
estate of the deceased nothing is supplied except a list of the pro- 
perties, a list without a single figure, and containing nothing, even 
by approximation of the words of the statute, in the nature of a 
full and true estimate of the property in possession. 


In their Lordships’ opinion that is sufficient for the disposal of 
the case. Their Lordships are satisfied that a just conclusion has 
been arrived at by the Courts below, and they will therefore 
humbly advise His Majesty that this appeal should be dismissed 
and that the appellant should pay the costs. 


Solicitors for Appellant: —W. W. Box and Co. 
Solicitor for Respondent :—India Office. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Mr. Justice Sankaran Nair and Mr. Justice Bakewell. 
Devaguptayu Bhaskarudu... Apfellant* 

(2nd Plaintiff). 
v. 
Pamarthy Subbarayadu and the Respondents. 
Secretary of State for India in Council. f (1st Plaintif and Deft.) 


Madras Act III of 1905 S. 14—Land Encroachment Act—Suit for decla- 
ration of title—Levy of penalty for encroachment on land—Limitation, six 
months as provided in the Act. 


Where a person from whom penalty is levied under the Land Encroachment 
Act brings a suit for declaration of title to the land in dispute the suit will be 
governed by the six months’ limitation provided in the Act. 

Second appeal from the decree of the Court of the Subordinate 
Judge of Rajahmundry in A. S. No. 108 of 1911 (Referred A. S. 
No. 118 of 1910 District Court of Godaveri) preferred against the 
deeree of the Court of the District Munsif of Rajabmundri in O. S. 
No. 240 of 1909. 


*S. A. No 1517 of 1912, 12th November 1913, 
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G. Venkataramiah for Appellant. 
The Govt. Pleader for Respondent. 
The Court delivered the following 


Judgment :—Sankaran Nair J :-—The suit is brought by the 
plaintiff against the Secretary of State for a declaration of his title 
to certain property and for the recovery of the penal assessment 
levied on him by Government under S. & of Madras Act III of 
1905. The Government claim it as Government land. The suit 
was dismissed by the Lower Appellate Court on the ground that it 
is barred by limitation under S. 14 of Act III of 1905. In second 
appeal it is contended that the prayer for declaration is not barred. 
The claim to recover the amount levied as penal assessment is not 
pressed in Second appeal. Under S. 3 of Act III of 1905 the 
Government is entitled to levy an assessment on land which is 
unauthorizedly occupied by any person if such land is the property 
of Government, Under S.5 in addition to the assessment under 
S. 3 the Government is entitled to levy a penalty. Then S. 14 con- 
fers a right to sue upon the person from whom the assessment is 
levied. Such suit must be brought within six months—see the 
‘explanation’ to the section. This suit is admittedly brought after 
the six months prescribed by that section. Then S. 6 declares that 
the Government may summarily evict the person who is occupying 
the Government land without their consent. S. 14 gives a right of 
suit to the person so evicted and under the section read with the 
explanation that suit must be brought within six months of the 
eviction. In the case before us there has been no eviction and 
therefore the ‘ explanation’ does not apply to this suit. 


S. 14 declares that any suit which may be brought by a person 
„aggrieved by any proceeding under the Act must be brought within 
six months from the time the cause of action arose. If therefore it 
is any proceeding under the Act which gives a cause of action for 
the suit, it must be brought within six months of the date of that 
proceeding. The cause of action is stated in the plaint to bea 
proceeding under the Act ŝ.e., the notice and the levy of penal 
assessment and the suit was brought more than six months after- 
wards, 

The contention before us is that the suit for declaration may 
be brought within the ordinary period of limitation and reliance is 
placed upon the decision in Narayana Pillai v. Secretary of State 
for India}. It is urged that such suit is maintainable as the title 


1. (1912) 23 M. L. J. 162. 
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of the plaintiff is not lost till 6 months have expired from the date 
of eviction. It may be that the plaintiff has a cause of action to 
bring a suit within six months of the levy of the penal assessment 
from him in any year to recover the amount so levied, so that, if the 
plaintift is compelled to pay any assessment next year or the year 
after, it is possible that he may have a right to bring the suit within 
six months from that date. On that point it is unnecessary for us 
to give any opinion, 

It may also be, as contended by the appellant, that, if the 
Government evict him at some future time from this land, he may 
have a right to bring a suit within six months from that date of 
eviction to recover possession of the land and that, therefore, it 
cannot be said that he would lose his title to the land till that 
period has expired. But that again is not the question that we 
have to consider. The question that we have to consider is when 
did the cause of action arise for this suit, and whether it is barred 
under S. 14. And the cause of action for this suit for the decla- 
ration certainly arose as stated in the plaint, when the Government 
denied their title to the property or levied the penal assessment 
from them. If the plaintif did not feel himself aggrieved by the 
notice or levy of the penal assessment, he was not bound to bring 
a suit for declaration. He might wait till any further action taken 
by Government which gives him a right of suit. But as he alleges 
that it was a proceeding under this Act i-e, notice to quit the land 
etc., that gives him a cause of action, he was bound to bring his 
suit within six months from the date of the act alleged to give him 
a cause of action though his title to the property may not have 
been lost. In the plaint it is said that the cause of action arose on 
or before the 23rd March 1908, The suit is admittedly brougbt 
six months after those dates. The Judge is right, therefore, in 
holding that the suit for the declaration of title is barred, and 


we accordingly confirm the decree and dismiss the appeal with 
cosis. 


Bakewell J :—I entirely agree. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Ralph Benson officiating Chief Justice and 
Mr. Justice Napier. 
Vijiaraghavalu Naidu and another Petitioners.* 
(Sureties) 
Criminal Procedure Code—Bail bond—Sureties—Suicide by accused— 
Forfetture of. 


A bail bond given by sureties for the appearance of an accused per- 
son is not liable to be forfeited because the accused having committed sui- 
cide they are unable to produce him. 


Petition under Ss. 435 & 489 of the Criminal Procedure Code 
praying the High Court to revise the order of the Court of the 
Chief Presidency Magistrate, Egmore in the matter of a bail bond 
entered into by the late Venkatasami Naidu (accused) and his 
sureties the petitioners herein in the said Court. 


Dr. S. Swaminathan instructed by Messrs. Short and Bewes 
for the Petitioners. 

J. C. Adam for the Crown. 

The Court made the following 

ORDER :—The facts in this Revision petition are as follows:— 
One Venkatasami Naidu was charged before the Chief Presidency 
with an offence under S. 415 of the Indian Penal Code; he was 
released on bail and the two petitioners signed a bond for his 
appearance in the sum of Rs. 2,500 each; the accused committed 
suicide before the date of surrender; the Chief Presidency Magistrate 
called on the sureties to show cause why their bail should not be 
forfeited and, after arguments decided that they were liable on the 
ground that the suicide of the accused was a preventible reason far 
his non-appearance and one which they should have a made 
themselves aware of and guarded against. It was first argued on this 
petition that the Chief Presidency Magistrate approached the 
question from the wrong point of view and that he should have 
held that the accused had not failed to attend and that death pre- 
vented his attendance. We intimated at the hearing that we were 
unable to accept this view and Dr. Swaminathan was unable to 
show how a permanent incapacity to attend caused by the act of 
the accused could be distinguished from a temporary incapacity 
owing to the same causes. In our opinion the Chief Presidency 
Magistrate considered the liability of the sureties from the right 








“Cr. R. C. No. 169 of 1912 and Cr. R. P, No. 145 of 1912. 
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point of view. But the question to be decided is whether he was 
right in the view he took of the sureties’ liability. Mr. J. C. Adam 
who appeared for the Crown Prosecutor contended that sureties 
must be taken to guarantee the appearance of the accused subject 
to the act of God and the act of the State’of which the accused is a 
subject. He has invited our attention toa large number of English 
authorities including very properly some which did not support his 
contention. The decision in civil cases against the surety rest on 
the well-establishad principle that where one of the two persons 
must suffer it should be the person through whose instrumentality, 
however innocent, the loss can be said to have arisen, but we do 
not think that this principle applies in criminal cases. 

We do not propose to deal with all the cases quoted but only 
those which are sufficient to establish the proposition required for 
our decisioa. Merrick v. Vaucher) was an application by the bails 
for an exoneration entered into upon several bail pieces on the 
ground that the defendant had been sent out of England under the 
Alien Bill, 33 Geo. IHI ch. 4. Lord Kenyon stated the law as follows : 
“The bail only engaged for the principal in the then situation of tbe 
parties : but it is now become impossible for them to render the 
principal, and this impossibility does not arise from.any act which 
they could control, but from the operation of an Act of Parliament. 
These bails therefore, to whom no fault or neglect whatever is 
imputable ought not to sufter in consequence of an Act which was 
passed for the benefit of the public.” 

This is exactly the proposition stated by the Chief Presidency 
Magistrate and it is to be noted that the test applied by the Chief 
Justice was whether any default or neglect is imputable to the bail. 
The same view was evidently adopted by the Court of Kings Bench 
in Folkein v. Critico2 which was an application by a bail in 
like circumstance though the priaciple is not clearly stated. 

The next question is whether there was a duty cast on the bail 
to guard the accused so closely that he could’ not commit suicide, 
Here is no direct authority on the point, but the case of Robertson v. 
Patterson? supplies the answer. In that case the defendant being 
a seaman had been arrested at the suit of the plaintiff for a debt 
and was released on bail; after which he was impressed into His 
Majesty's service. The defendant’s bail applied for a Habeas Corpus 
directed to the commander of the ships to bring him up for the 
purpose of being rendered in discharge of his bail. A rule nisi was 

1. (1794) 6 Term Reports p, £0; 101 E. R. 429. 


2. (1811) 13 East p. 457 a. c. 104 E. R. 448. 
3, (1806) 7 East 405 ; 103 E. R, 157, 
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obtained for entering on exoneration on the bail piece. The Court 
thought it unnecessary to issue the writ of Habeas Corpus but, at 
once entered on exoneration upon the bail piece. Now it is clear 
that it would have been in the power of the sureties. to prevent the 
accused being impressed. All that they had to do was, what the Chief 
Presidency Magistrate seems to think the sureties in this case ought 
to have done viz., guarded him carefully and confined him so that 
he should never be in any public place where he could be impressed. 
It appears to us that theeffective steps to prevent impressment 
would be more easily taken than steps to prevent suicide. Mr. 
Adam contended that the accused was actually in the custody of 
his bails. If that is so under the present form of surety bond, it 
was certainly so in 1806 when this person was impressed 
into His Majesty’s service. Mr. Adam has argued with con- 
siderable force that the bailing of the accused gave him an 
opportunity to commit suicide and it was necessary to enforce. the 
liability of the sureties so as on the one hand to make them under- 
stand the grave risk which they run in entering into these bonds 
and on the other hand to impress upon persons accused the serious 
reponsibility which they would throw on their sureties if they made 
away with themselves. These considerations are however germane 
to all cases where the accused or defendant has allowed himself to 
be arrested or impressed. But we do not find that the Court of 
King’s Bench has proceeded on this view. In our opinion the fact 
that the sureties did not take steps to prevent the accused from 
committing suicide even though the possibility of his doing so may 
have passed through their minds does not amount to such neglect 
or default as to make them liable on the bond. The question we 
have to decide has quite recently come before a Bench of the 
Calcutta High Court (Narisingha Deb Chatterjee v. The King 
Emperor?) which decided that where an accused commits suicide 
the sureties are not liable for the default in his-appearance. For the 
reasons stated above we have come to the same conclusion. We set 
aside the order of the Chief Presidency Magistrate and direct that 
the sureties be discharged from their liability under the bail bond. 


1, (1912) 16 O. W. N. 550. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. Justicc Miller, and Mr. Justice Sadasiva Aiyar. 


Muthurakkp Maniagaran Appellant* 
(Plaintif) 
v. 
Rakkappa Maniagaran and others Respondents, 


(Defendants.) 


Contract Act S. 69—" Interested "—"" Bound by law to pay” —Mortgage— 
Sals of part free of encumbrance-Sale of remainder—Purchaso money loft 
with rendes to discharge mortgage—Faslure of vendee to discharge—Payment 
by first vendee—Rights of—Right ın oqusty to sland in the shoes of vendor— 
Contribution—No right against person of second vendase, 


Plaintiff’s father purchased a portion of certain property under mortgage 
under circumstances showing that it was to be free of the mortgage. On the next 
day 2nd defendant purchased the remaining portion, part of tbe purchase money 
was left with him to discharge the mortgage. 2nd defendant having failed to 
discharge the mortgage, the mortgagee brought a suit and though the plaintiff's 
father was personally exonerated, a decree was passed ordering the sale of the 
whole of the mortgaged property. When the properties were accordingly put 
up for sale, plaintiff paid off the decree and brought the present suit to 
recover the amount. The Munsiff passed a decree against the 2nd defendant. 
Onappeal the District Judge held that there being no privity-of contract between 
plaintiff and the 2nd defeadant plaintiff was not entitled to recover the whole of 
the amount paid but was entitled only to contribution and remanded the suit. 


Held on appeal, that the plaintiff was entitled to recover the entire amount, 
though not personally but only from the property inthe hands of the 2nd de- 
fendant. 


Held por Meller J, That be was entitled to recover under S. 69 of the 
Contract Act. 


Per Sadasiva Atyar J. Tbat he was entitled to recover under that section 
or under S. 70. 


That be was also entitled in equity to stand in the shoes of the mortgagor 
and to recover compensation for the defendant's failure to perform his obliga- 
tion to discharge the mortgage. 


The words “interested ” and “ bound by law to pay '’ in S, 69, considered. 


Per Sadasiva Asyar J: As the judgment of the lower court was not on a 


preliminary point, the order of the Judge remanding the suit was ın any event 
wrong. 


Appeal from the order of the District Court of Tinnevelly in 
A. S. No. 218 of 1911, preferred against the decree of the Court of 
the District Munsif of Tuticorin in O. S. No. 311 of 1910. 


S. Srinivasa Atyar, for Appellant. 
K.N, Atya for Respondent. 


“A. A. O. No. 51 of 1912. 19th September 1913. 
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The Court delivered the following 


Judgment:— Miller J.;—This appeal, I think, must succeed, 
and I put my decision on Section 69 of the Contract Act. 


The 2nd defendant bought subject to the whole mortgage and 
was bound by law to satisfy the mortgagee himself either by pay- 
ment or by suffering a sale of that part of the mortgaged property 
which was sold to him. The fact that a portion of the property 
had the previous day been transferred to the plaintiff did not affect 
that obligation : the property purchased by the plaintiff was rightly 
or wrongly ordered to be sold under the decree, and the plaintiff, 
to save the sale, paid the whole of the mortgage money. He was, 
I think, interested in making the payment: and the 2nd defendant 
was bound by law to pay : there seems to be nothing more required 
to attract the provisions of Section 69. 


The District Judge recognises that Section 69 would apply to 
the case, but fails to see that the 2nd defendant was bound by law 
to pay the whole mortgage money and not only his proportionate 
part thereof. 


I agree in the decree which my learned brother proposes to 
make, 


Sadasiva Aiyar J.:—The learned District Judge has reversed the 
District Munsif’s Judgment and remanded the suit to the Court of 
First Instance for the purpose of deciding the suit on the basis that 
the plaintiff's claim is one for contribution from the 2nd defendant in 
respect of monies paid by the plaintiff to a mortgagee of both the 
156 and 2nd schedule properties. 


The material facts are shortly these. The 1st defendant was 
the owner of both the schedule properties. He sold the 1st schedule 
properties to the plaintiffs father on the 31st July 1895, the 
circumstances showing that it was to be a sale freed from the prior 
encumbrance of 1889 in favour of a Zemindar. On the next day, 
i. e., the Ist August 1895, he sold the 2nd schedule properties to 
the 2nd defendant, part of the purchase money being left with the 
2nd defendant in order that he might discharge the Zemindar’s 
mortgage of 1889. The 2nd defendant failed to discharge the 
Zemindar’s mortgage of 1889. The Zemindar brought a suit against 
the 1st defendant and the plaintiffs father in 1901 for sale of both 
the 1st and 2nd schedule properties and for personal decrees against 
the Ist defendant and against the plaintifi’s father. The plaintiff's 
father, however, was dead when the suit was brought and so the 
decree in that suit of 1901 exonerated the plaintiff's father and his 
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interest (if any) in the properties from all liability but ordered the 
sale of both the 1st and 2nd schedule properties, and further gave a 
personal decree against the Ist defendant for the mortgage money 
due to the Zemindar. 

It is clear that a sale under such a decree could not at all affect 
the title of the plaintiff's. father (or rather of the plaintiff, who had 
become the heir of his father) in the Ist schedule properties, as his 
father’s rights were expressly exonerated by the decree. But when 
the 1st schedule property was brought to sale in execution of the 
Zemindar’s decree in the suit of 1901, the plaintiff paid up the whole 
amount to save the Ist schedule property from sale and brought the 
persent suit for recovery of the sum so paid on the charge of the 
2nd schedule properties and from the 1st defendant personally. The 
District Munsif dismissed the suit as against the Ist defendant but 
gave a decree on the charge of the 2nd defendant’s 2nd sehedule 
properties for the sum of Rs. 260 with interest at 4 per cent. per 
annum from the 16th December 1908 till date of decree and at 6 
per cent. from date of decree. The District Munsifs’s decree seems 
also to give a personal remedy against the 2nd defendant for the 
amount decreed. 


On appeal by the 2nd defendant to the District Court, the 
learned District Judge held that, as there was no privity of contract 
between the plaintiff's father and the 2nd defendant, though the 2nd 
defendant had promised to the Ist defendant to discharge the 
Zemindar's mortgage, the plaintiff cannot recover the whole amount 
which he paid to the Zemindar (mortgagee-decree-holder) from the 
2nd defendant and the 2nd schedule properties, but can only recover 
contribution from the 2nd defendant in the proportion of the value 
of the 2nd defendant’s property to the valueof the Ist and 2nd 
schedule properties together. The learned District Judge held that 
Section 69 of the Contract Act could not help the plaintiff. 

In Second Appeal the plaintiff’s learned Vakil contended 

(a) that the District Judge ought to have found that there was 
privity of contract between the plaintiff's father and the 2nd 
defendant ; 

(b) that under Sections 69 and 70 of the Contract Act, the 
plaintift was entitled to recover the whole of the Ry. 260 etc. from 
the 2nd defendant ; 


(c) that under the general law he was so entitled ; 


(d) that the District Judge should have given a decree against 
the Jst defendant though the plaintiff had not appealed to the District 
Court against the Munsif’s Judgment exonerating the 1st defendant; 


hd 
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(e) and that in any event, the order of reversal and remand 
passed by the District Judge is wrong, as the Munsiff had not 
decided the suit on any preliminary ground. 

Taking the last contention first, it is clear from the decision in 
Nabin Chandra Tripati v. Kali Kumar Das}, that the Lower 
Court, even oa the view held by it on the facts and the law, could 
have only called for findings from the Court of First Instance as to 
the contribution which the 2nd defendant and the 2nd schedule pro- 
perties were liable to make to the plaintiff and could not have 
reversed the judgment of the Court of First Instance and remanded 
the suit wholly. The Lower Court’s order therefore should be reversed 
in any event. 


As regards the first contention, it is a question of fact whether 
there was a privity of contract between the plaintiff's father and the 
2nd defendant, and I am not prepared to dissent from the finding 
of the Lower Appellate Court that there was no such privity of 
contract. 

Then there remain three questions of law. Ishall take the 
contention (d) first. The District Judge was no doubt entitled 
to give a decree aginst the 1st defendant though the plaintiff bad 
not appealed against the Munsif’s decision exonerating the lst 
defendent (see order XLI Rule 88). But I am not inclined to say in 
this case that the Lower appellate Court should have given such a 
decree against the Ist defendant, as it was the default of the 2nd 
defendant in not paying to the Zemindar (mortgagee) (in accordance 
with the 2nd defendant’s promise given to the 1st defendant) that has 
caused all this trouble and the 1st defendant was really innocent of 
any fraud against the plaintiff. 

Then we have only to consider the two contentions (b) and (c) 
which for ready reference might be here re-stated. 

(b) That under Sections 69 and 70 of the Contract Act, the 
plaintiff was entitled to recover the whole money from the 2nd 
defendant ; 

(c) that under the general law, he was so entitled. I think 
both thesecontentions ought to prevail. It has been held by the 
Allahabad High Court (Hakim Ali Khan v. Dalip Singh, *) that 
when the plaintiff purchased a property from the mortgagor, owner, 
when the defendant had (for consideration) promised to the mort- 
gagor to discharge the mortgage, and had failed to so discharge the 
mortgage, and when in consequence of such failure the plaintiff was 
obliged to pay up the mortgage money to the mortgagee who had 

1. (1913) 18'C.L.J. 613; 20 1.C. 39. 2, (1913) 11 A.L.J. 478, 19 I.C. 676, 
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obtained a decree on his mortgage, the plaintiff was entitled to 
recover the money so paid by bim from the defendent. The plain- 
tiff’s right in such a case is based by the learned Judges on the 
ground that the plaintiff was entitled tostand in the shoes of the 
original owner (mortgagor) and as that mortgagor had a right as 
against the defendant to recover the money which the 
defendant had failed to pay to the mortgagee and had 
thug committed a breach of the contract with the mort- 
gagor (owner), the plaintiff, standing in the shoes of the 
mortgagor, was entitled to recover compensation from the defendant 
just as the plaintiffs vendor (the original mortgagor) could have 
recovered it from the defendant. This reasoning appears to me to be 
in consonance with justice, equity and good conscience. I would 
therefore uphold the contention (c) of the appellants in this case. 
Again coming to the contention (b), it has been held in Debnarain 
Dutt v. Ramadhan Mondo’, that, where asum was payable by 
the defendant under a contract with (A) for the benefit of (B) i. e., 
where defendant had promised to (A) for consideration to pay a sum 
of money to (B), (B) could enforce the contract. Lord Hatherley’s 
observations in Touche v. Metropolitan Ratlway warehousing 
Compan y?, are quoted in support of the said proposition. Applying 
this principle, it seems to me that the Zemindar mortgagee could 
have obtained a decree against the 2nd defendant for the money 
which the 2nd defendant agreed with the Ist defendant to pay to 
the mortgagee at the time of the sale by the Ist defendant to the 
2nd defendant of the 2nd schedule properties. 


The second defendant having been thus bound to pay to the 
Zemindar (mortgagee) the whole amount of the mortgage money 
and the plaintiff being interested in the 2nd defendant’s payment of 
such money to the Zemindar (mortgagee) and the plaintift having. 
paid such money, itseems to me that Section 69 of the Contract 
Act directly applies in the plaintiff's favour. In Vaikuntam 
Aiyangar v. Kallipiran Ayyangar®, Subrahmania Aiyar and 
Davies JJ. held thata Hindu widow who was interested in her 
daughter’s welfare and therefore spent money for the marriage ex- 
penses of her daughter which her husband’s brother was legally bound 
to incur, could under S. 69, recover the money from the husband’s 
brother. In Subramania Iyer v. Kungappa Reddit Benson and 
Krishnaswamt Aiyar JJ. beld that even if the plaintiff had merely 
an apprehension of any kind of loss or inconvenience or even of 

1. (1913) 17 C. W. N. 1143. 2. (1871) 6 Ch. A. 671. 


3, (1902) I. L. R. 26 M. 497 ; 13 M. L. J. 25. 
4, (1909) I. L. R. 39 M. 232 ; 19 M. L. J. 750, 
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any detriment by the non-payment of a debt due by a 8rd person to 
another, the plaintiff was “interested” in paying that debt of that 
third person and, if he discharges it, he could rely upon S. 69 of the 
Contract Act. Even if Vaikuntam Aiyangar v. Kallipiram 
Aiyangar goes a little too far in considering that an interest other 
than a pecuniary interest will do to attract the provisions of S. 69, 
32 Mad. 232 1s clear authority for the proposition that pecuniary 
interest even in the shane of detriment or inconvenience will entitle 
the plaintiff to take advantage of S. 69 of the Contract Act (see also 
Tulsakunwar v. Jageshar Prasad? and Ran ganaikamial v. 
Ramanuja Atyangar’. 

In Bhadra Mhamed v. Gunamoni Palit the facts were as 
follows :—The plaintiff whose property was about to be sold by the 
landlord for a sum which was solely due by the defendant as 
between the plaintiff and the defendant paid that sum to the land- 
lord. The sum was charged both upon the plaintiff’s interest and 
upon the defendant’s interest in certain properties. On these facts 
the plaintiff was entitled to recover the whole from the defendant 
under S. 69 of the Contract Act. The learned Judges further held 
in that case that even if S. 69 of the Contract Act did not apply, 
5. 70 .pphed in the plaintiff's favour because the payment was not 
voluntary, as the plaintiff’s property was about .to be sold, the 
payment was a lawful act by the plaintiff and the defendant reaped 
its benefit as the debt due by him was therefore discharged. (See 
also Rauhaya Lal v. The National Bank of India, Limited? to 
what is a voluntary payment). In Kutti Goundan v. Mahali 
Ammal® Sundara Aiyar and Spencer JJ. held that even a contin- 
gent reversioner after the death of a widow under the Hindu Law, 
who pays a mortgage debt tosave a property from sale under a 
mortgage decree, obtains a lien on the property which was cleared 
of the mortgage debt, and S. 69 of the Contract Act has also been 
relied upon by both the learned Judges. In Joy Narain Singh v. 
Badri Das? S. 170 of the Contract Act is relied upon to establish 
the right of a mortgagee who paid a decree passed against the mort- 
gagor under S. 161 of the Bengal Tenancy Act. In Sri Sri Sri 
Gajapathi Krishna Chandra Deo v. Srinivasa Charlu® decided 
by my learned brother and myself, I have ventured to make some 
observations indicating that S. 69 and 70 of the Contract Act should 
be liberally interpreted to advance substantial justice. In the result, 














1. (1902) I, L. R. 26 M. 497. 2. (1908) I. L. B. 33 A. £63, 
3 (1911) 21 M. L. J. 600, 4, (1911) 111. C. 156, 

5. 11 0, W. N. 541. 6. (1911) 22 M. L, J. 364. 
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I would hold that not only was the order of remand and reversal 
unsustainable even on the learned District Judge’s view of the law, 
but that that view of the law is itself unsustainable. The order of 
the District Judge should therefore be set aside and the District 
Munsif’s decree restored with costs in this and in the Lower Appel- 
late Court. The 2nd defendant is, however, not personally liable 
for the decree amount, and the District Munsif’s decree will be 
made clear on that point. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Sankaran Nair and Mr. Justice 
Bakewell. 


Tumuluri Venkataramayya and others Plaintiffs * 
Appellants, 
v. 
Madhaburi Lakshmi Narasimhacharlu Defendant. 
Respondent . 


Damages—Vakil accepting engagement for one party—Agresing not to 
appear for the opposite party—Subsequent acceptance from the opposite party 
—Breach of Contract—Amountof damages. 


Plaintiffs 1—7 describing themselves as ryots of an agraharam retained 
defendant a pleader to appear for them ın certain surts which they expected the 
Agraharamdar to bring against them. The defendant settled hia fees and accep- 
ted a portion, Healsoagreed to appear for a similar fee in suits which may 
be brought against other ryots of the agraharam in a batch along or simultane. 
ously with suits againt themselves. Contrary to the engagement the defendant 
accepted an engagement from the Agraharamdar in sunits filed by him against 
plaintiffs 8—9 some other ryots of the village. The defendant was also paid 
some money by the plaintiffs to obtain an opinion. He obtained the opinion 
and kept it with himself. 


Held that the intention was that defendant would appear for the ryota 
against the Agraharamdar in all suits between them ; that defendant in accept- 
ing engagement from the agraharamdar in suits against plaintiffs 8 & 9 disatled 
bimself from performing his contract and was lablein damages for breach of 
the contract. 


Thet he was bound also to return the amount of the fee paid for the opinion 
which he had obtained but failed to deliver to the plaintiffs. 


Second appeal from the decree of the Court of the Temporary 
Subordinate Judge of Masulipatam in A. S. No. 621 of 1911, pre- 
ferred against the decree of the Court of the Additional District 
Munsiff of Masulipatam in O. S. No. 371 of 1909. 


*S, A, No, 2278 of 1912 14th November 1913 
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T. Prakasam for Appellant. 
V. Ramesam and K. Bashyam Iyengar for Respondent. 


The Court delivered the following. 


Judgment :—The defendant, a pleader, was retained by Plain- 
tiffs Nos. 1 to 7 who describe themselves “ as ryots of Ventur 
Agraharam ” to appear for them in certain suits which they ex- 
pected would be brought against them by the agraharamdars and 
not to accept vakalat from the latter. He received Rs. 600 from 
them and was entitled to get Rs. 2,000 under the agreement. The 
agreement between the parties, which was in writing, also provided 
that the same fee was to be paid to himin other suits which may 
be brought by the agraharamdar against other ryots “ in a batch 
along or simultaneously ° with suits against themselves. It was 
clearly intended that he was to appear for all the ryots against the 
landlords in all the suits in which the questions for decision are 
admitted to be the same. It was urged for the pleader that the 
agreement provides that he should appear only in these suits against 
other ryots which may be brought along with the suits against the 
seven plaintiffs. This may strictly be so, and it may be that, if suits 
were brought against the others before or after the suits against 
these plaintiffs, the agreement does not bind him to appear for them. 
But there can be no doubt looking to the terms of the document, 
that the parties intended that the defendant should undertake to do 
all he can for the ryots in the Court of First instance and the 
appellate courts and was not to appear for the agraharamdar against 
any of the ryots. The Defendant afterwards filed suits on behalf of 
the agraharamdar against Plaintiffs Nos. 8 and 9, other ryots of 
the village ; the question in issue between them being the same as 
between the plaintiffs and the agraharamdar. We are clearly of 
opinion that the defendant has thereby disabled himself from per- 
forming his part of the contract and he has broken it. He was not 
ina position to do all in his power for the plaintiffs as he had 
promised todo. The Plaintiffs are therefore entitled to set aside 
the contract and claim damages. 


As to the amount of damages, the plaintiffs are entitled to 
recover all that they have paid under the contract. The Rs. 500 
paid to the defendant has been decreed to them by the Lower Courts. 
They claim here in addition Rs. 260. This amount was paid by the 
plaintifis to the Defendant to get lawyer’s opinion from Madras. It 
is true he got that opinion. But he kept it himself and without 
giving it to the plaintiffs he accepted a Vakalat from the Agra- 
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haramdar. This is inexcusable. The plaintiffs have not only’ 
derived no benefit from their payment, but it may be that their 
opponent profited by it. Under these circumstances, we do not see 
why they should not recover this amount also. It was urged upon 
us that the plaintiffs Nos. 8 and 9 have ño cause of action. The 
question whether the agreement was entered into on behalf of all the 
villagers has not been decided by the Lower Appellate Court, but, 
as the Defendant is not prejudiced, we see no reason to call for a 
finding on that question. 


We dismiss the memorandum of objections with costs. We 
allow the appeal to the extent of Rs. 260, The plaintiffs will receive 
proportionate costs throughout. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Mr. Justice Ayling and Mr. Justice Tyabji. 


Karuppan Ambalagaram (died) and Appellants* 
others } (PLF. and his L. Rs.) 
v. 
Mahammad Sakuth Levvai Respondent 
(Defendant). 


Subrogation—Nominal sale—Purchaser not in possession—Paymg off 


mortgage decroeo—Not entitled to—Principles on which subrogation to be 
allowed. 


Where a transferee onder a nominal sale effected with a view to defraud 
creditors, not in possession, paid off a decree on a mortgage of the property, 
Held that he was not entitled to be subrogated to the rights of the mortgagee 
as against a purchaser in execution of a decree against the transferor. 


Per Tyabji J. Principles on which subrogation is to be allowed, dis- 
cussed, 


Second appeal from the decree of the Court of the Subordinate 


Judge at Negapatam in Appeal Suit No. 18 of 1910 preferred 
against the decree of the Court of the District Munsif of Negapatam 
in Original Suit No. 840 of 1908. 


C. S. Venkatachariar for appellants. 
K. S. Ganapathi Aiyar for respondent. 
The Court delivered the following 


Judgments :—Ayling J.—The vakil for the appellants has not 
attempted to support the sale deed, Exhibit A, before us; but has 


"S. A, No. 678 of 1911. 14th October 1913. 
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confined himself to arguing that the Subordinate Judge was wrong 
in refusing to allow bis client a charge on the property to the extent 
of the money paid by him in satisfaction of the decree in O. S. 
No. 56 of 1906 which was brought on a mortgage executed by the 
owner of land, (the appellant’s brother) in favour of one Raman 
Ambalagaram prior to Exhibit A. 

The Subordinate Judge rejected:this claim on two grounds :— 

(1) that the prayer for a charge isnot maintainable in this 
suit brought primarily to enforce the sale under Exhibit A ; 

(2) that the plaintiff being a mere “ volunteer” cannot claim to 
be subrogated. 


As regards the first, the Subordinate Judge depends on Kutti- 
chettiar v. Subramania Chettiart. In the present case the plaintiff 
has in his plaint sued in the alternative for a declaration of his 
charge, and has taken an issue on it in the original court, while no 
objection was raised on the ground of misjoinder of causes of 
action. In such circumstances the ruling quoted appears inappli- 
cable. 


The second point requires fuller consideration. The principles 
on which the right of subrogation should be applied have been dis- 
cussed at length by a Bench of the Calcutta High Court in Gurdeo 
Singh v. Chandrekat Singh and Chandrekat Singh v. Rash Behary 
Singh? and I cannot do better than quote the remarks of Moo- 
ker jee J. who has thus tersely summarised the matter. 


“The doctrine of subrogation is not applied for the mere 
stranger or volunteer, who hns paid the debt of another, without 
any assignment or agreement for subrogation, being under no legal 
obligation to make the payment, and not being compelled to do so 
for the preservation of any rights or properties of his own.” 


In the present case there was no assignment or agreement and 
the only question is whether, in view ‘of the. facts of the- case, the 
appellant can be deemed to have been under any legal obligation to 
discharge the decree in O. S. No. 560f 1906, or whether 
he was obliged to do so for the preservation of any right of his 
own. 

The facts are briefly these: On the 19th September 1900 the 
owner of the property, Raman Ambalagaram sold it to the plaintiff, 
who was his brother, under Exhibit A for a nominal consideration of 
Rs. 400. Of this Rs. 41-8-0 is recited as paid in cash the balance 


1, (1909) I. L. B. 39 M. 485. 2, (1907) I. L, R, 36 C, 193. 
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was represented by the debts due by the vendor under a promissory- 
note and two hypothecation deeds which the vendee was to dis- 
charge. The Subordinate Judge has found this sale to be collusive 
and voidable at the instance of the defendant. Possession did not 
pass under it and not a pie of consideration was paid under it at 
the time till seven years later. So far as appears, it was a purely 
nominal transaction. 


On the 16th December 1900 the plaint lands were attached by 
the defendant in execution of a decree against Raman Ambalagaram 
but they were not brought to sale till the 28th February 1908 when 
they were purchased by the defendant himself, the sale being con- 
firmed on the 30th March 1908. 


Meantime the mortgagees under one of the hypothecation 
deeds referred to in Exhibit A filed a suit (O. S. No. 56 of 1906 on 
the file of the Negapatam District Munsif) for the recovery of the 
amount due on the deed; and the plaintiff was impleaded as o 
subsequent purchaser of the hypotheca. The result was a decree 
(Exhibit VI) dated the 19th March 1907. This directs the defen- 
dants in the suit to pay the plaintiffs in the same the amount due 
under the suit hypothecation bond with interest and costs, failing 
which the hypotheca were to be brought to sale in the usual way. 
It was represented to us that this decree makes the present appellant 
personally liable for the amount due under the bypothecation deed 
but a careful consideration of the document has convinced me that 
this is not the case. The decree is not drawn up in the form given 
in the schedule to the present Code of Civil Procedure. But I feel 
no doubt that it was intended and understood as simply a decree for 
the realisation of lhe mortgage amount by sale of the hypotheca, 
It is specifically recited that the present appellant was impleaded 
only asa subsequent purchaser and it is obvious that, as such, he 
could not possibly have been held personally liable for the mortgage 
amount. 


Subsequently, as appears from Exhibits E and F, the decree- 
holders took steps to bring the property to sale. The sale was 
however stopped on payment of Rs. 100 by the appellant on the 
19th April 1907. The appellant made a subsequent payment of 
Rs. 50 and the decree was finally satisfied by a payment by the 
appellant of Rs. 205 on the 13th March 1908. This latter date, it 
may be remarked, is 14 days after the Court sale to the defendant, 
and 17 days before its confirmation. It is in respect of these pay- 
ments that the plaintiff claims subrogation. 
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After careful consideration I think the Subordinate Judge was 
right in disallowing it. The plaintiff was neither under a legal obli- 
gation to make the payments nor had he any right of his own which 
it was necessary for him to protect. It cannot be held that he 
enjoyed any interest in the property by reason of the nominal and 
collusive sale deed, Exhibit A, executed 7 years before which had 
never been given effect to, and for which no consideration had ever 
passed. 


The appellant’s Vakil has relied on two cases Syamalarayudu 
v. Subbarayadut and Palamalai Mudaliar v. The South Indian 
Export Company? as being cases similar to the present in which 
subrogation was allowed. But a perusal of the judgments in these 
cases shows that in each the person claiming subrogation was at the 
time of making payment a transferee of the property for valuable 
consideration. He may have been guilty of fraud or misconduct in 
connection with the transfer which might render it voidable at the 
instance of another party; but he had paid consideration for the 
transfer and was possessed, at the time he discharged the mortgages 
of a substantial interest on the property. The payments for which 
subrogation was claimed were necessary to protect that interest. 
This, as it seems to me, is æ very real distinction between those 
cases and the present one. 


I consider that the Subordinate Judge's decision was right, 
and would dismiss the appeal with costs. 

Tyabji, J.—The defendant is in possession of property pur- 
chased, in Court sale. The plaintiff claimed possession of the same 
property which he said had been sold to him prior to the Court sale 
on which the defendant relies. Alternatively, the plaintif claimed a 
lien on the property for the monies paid out by hin (on the basis of 
his having been the valid purchaser of the property) in order to dis- 
charge a mortgage then subsisting on it. Iagree that the case of 
Kutti Chettiar v. Subramania Chettiar® is distinguishable on the 
ground referred to by my learned brother. It has been found that 
the alleged purchase by the plaintiff was inoperative. The only 
question therefore is whether the plaintiff is entitled to 8 lien on the 
property for the sums so paid by him. 

The alleged sale to the plaintifi was by Exhibit A, executed on 
the 19th September 1900. The consideration for that sale pur- 
ported to be Rs. 400 made up of four items one of which was the 
payment off of the mortgage to which I have alluded and under 
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which Rs. 190 were stated to be due on the property from the 
ostensible vendor of the plaintiff. It has been found that the plain- 
tiff paid no portion of the consideration for the alleged sale at the 
time when Exhibit A was executed. In 1906, however, the mort- 
gagee, instituted suit against the plaintiff and his ostensible vendor on 
the basis of the mortgage. A decree was then passed for the sums 
due on the mortgage, and the plaintiff who was the 2nd defendant 
in that suit discharged the mortgage cla'm by paying Rs. 355 which 
included Rs. 190 for the principal mortgage debt, about Rs. 45 for 
costs and the rest for interest on the said Rs. 190. I agree with my 
learned brother that on the true construction of the decree, the 
plaintiff was not bound personally to pay the amount of the decree 
but in the view, that I take of this case, that question is not of 
much importance and it may bə assumed that the construction 
suggested by the plaintiff is correct and that the plaintiff permitted a 
decree against himself personally. 


It is argued on behalf of the plaintiff thathe is entitled toa 
charge on the property for the said sum of Rs. 355 by operation of 
the doctrine of subrogation, or by operation ‘of the principle laid 
down in, or forming the basis of, section 70 of the Contract Act. 
Hence, the question may shortly be stated to be whether under the 
circumstances of this case a nominal and collusive transferee without 
consideration, who being sued jointly with his ostensible transferor 
by a person holding a mortgage in the property, pays off the mort- 
gage debt in satisfaction of the decree passed in favour of the mort- 
gage, is entitled as against a subsequent purchaser for value to have 
a lien on the mortgaged property for the sum which he has so paid 
off. 


It is necessary, in the first instance to point out that the plain- 
tiff here claims to fix a charge on the property and his claim is not 
merely personal as against those with whom he had dealings. Ss. 69 
and 70 of the Contract Act do not refer toany charge or lien 
upon any property, and seem to contemplate at least primarily only 
a personal liability. No legislative provision contained in any Act 
was cited to us directly covering the’ point, but there are decisions 
of this Court which seem to recognise the right of subrogation in the 
wider sense in which it is understood in the Courts of the United 
States. Some decisions of those Courts are referred to by Mooker- 
jt, J'in Gurdeo Singh v. Chandrikah Singh and Chandrikah 
Singh v. Rash Behary Singh. It seems desirable to refer to the 
exposition of the law of subrogation based on those decisions owing 


1. (1907) I. L. R. 36 Cal, 193, at page 217, 
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to the absence of any statutory.definition of the right, and inasmuch 
as the English authorities seem to contemplate mainly one form of 
subrogation, viz., the substitution of the insurer to the rights of the 
assured [see Sinith’s Mercantile Law, 10th Edition, pages 502, 508 
and Encyclopedia of Laws of England (Sub verb).| Though subro- 
gation was a creation of the Civil Law, it seems never to have been 
recognised to its full extent by the Common Law. See the Cyclop- 
ædia of (American) Law and Procedure, Vol. 37, p. 365 citing 
(Curante v. Hannaco)}, 


Subrogation in its wider signification has been defined “as a 
substitution, ordinarily the substitution of another person in the 
place of one creditor, so tbat the person in whose favour it is exer- 
cised succeeds to the rights of the creditor in relation tothe debt, 
More broadly, it is the substitution of one person in the place of 
another, whetber as ‘creditor, or as the possessor of any other 
rightful claim, The substitute is put in all respects in the place of 
the party to whose rights he is subrogated.” (See the Cyclopedia 
of (American) Law and Procedure, Vol. 37, pp. 363, 364 citing 
Townsend v. Cleveland Ftre Proofing Co.)? The right so defined 
“does not necessarily rest on Contract or Privity, upon principles of 
natural equity, and does not depend upon the act of the creditor, 
but may be independent of him and also of the debtor.” It is, 
however, @ purely equitable right, and “ there must, in every case 
where the doctrine is invoked, in addition to the inherent justice of 
the case, concur therewith some principle of equity jurisprudence as 
recognised and enforced by Courts of equity. Where the rights of 
subrogation exists it is subject to prior equities and all the rules of 
equity.” 


It has been pointed out that one mode in which the question 
may be considered where tha right of subrogation may be claimed, 
is to determine whether the person claiming it is ẹ mere volunteer or 
stranger : for if so then the right cannot—at least in the great majo- 
rity of cases—be claimed. As I understand the law, the rule is 
merely a test for the application of the general principles stated 
above—being one aspect of the wider question whether subrogation 
can be claimed in the particular circumstances of the case—of princi- 
ples of justice, equity and good conscience. That test may not be in 
some cases be conclusive, not the most convenient, or direct method 
of arriving at a decision. It may be that a person cannot be described 
as a stranger, and yet he may not be entitled to the right. There 
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may be other cases (though they would be rare) where the right is 
given to a person who can be taken out of the category of a volun- 
teer, if at all only by subtleties and fictions. Hence the determi- 
nation of the question whéther or not the person claiming subro- 
gation is a stranger may often bea circuitous and uncertain means 
for arriving at a decision on the real point. 


In deciding whether in any particular case it would be eguit- 
able to allow the right of subrogation, regard should in my opinion, 
be had to Ss. 68 to 72 of the Indian Contract Act, which illustrate 
how relations resembling those created by contract may arise: 
subrogation (when it does not arise out of contract) creates such a 
relation. Regard should also be had to the recognised principles by 
which Courts of Equity are guided: one of such principles material 
to the present case is that the party seeking the assistance of the 
court must come before it with clean hands, 


The application of this general statement of the law to the 
facts of the present case will be best considered in connection with 
the decided cases in which the right of subrogation in the wider 
sense has been recognised. 


Much reliance was placed on the case of Syamalarayudu v. 
Subbavayudut. There the owner of the property entered into two 
separate agreements to sell the property at different times with two 
persons. The later agreement was ante-dated by an illegal act of 
the plaintiff so as to make it appear that his rights had priority. It 
is argued that this case shows that a valid charge may be made 
upon property even by reason of payments made by a person who 
bas been guilty of an illegal act for the purpose of depriving another 
of his right to purchase that property ; and that, therefore, pay- 
ments made in satisfaction of a decree passed against a 
person who has taken a transfer of the property in his name 
(though without consideration) and who is subsequenty sued on the 
basis of his being the transferee of the property, have a greater 
claim to be considered as a charge upon the property, after it is 
transferred to another purchaser. It seems ta me, however, that 
one distinction between the case reported in Syamalarayudu v. 
Subbara yudu! and the present case is overlooked in this argument. 
In that case the liability of the rightful purchaser to pay the mort- 
gage was ostablished in the very suit in which the sale to him was 
upheld. When the rightful purchaser’s rights in the property 
accrued, the property was still subject to the mortgage, which was 


L, (1897) L E. R, 21 M. p. 143 
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discharged by the nominal purchaser, though it is true that the 
object for so discharging the mortgage was to strengthen the 
colourable purchase. On the other hand, in the case with which we 
have now to deal, the person who is sought to be charged with the 
mortgage debt was not a party to the suit on the mortgage and he 
has had no opportunity of contesting its validity or effect. Again 
here the payment off of the mortgage debt, which was made long 
after the ostensible sale, was, in fact, a portion of the consideration 
for the sale. In the reported case the liability had been discharged 
apart from (though in one sense as a sequel of) the transaction 
vitiated by fraud, and it was explicitly held that the act of discharg- 
ing the existing liability on the property, under the mortgage was 
an Act lawful in itself and that it did not form part of the fraud. 
Here a liability was purported to be taken upon himself by a person 
for the purpose of defrauding creditors, and it was only by dis- 
charging, or appearing to discharge that liability so taken upon 
himself that effect was given to the fraud: this is the only payment 
made for giving colour to the nominal sale which has been found to 
be fraudulent. Where an act is in itself lawful and is quite distinct 
from the original fraudulent transaction, ib may stand on a better 
footing than an act which forms part of the fraud : though the vali- 
dity of acts of the former class may be impaired when their connec- 
tion with the fraud is so close as to make them indistinguishable 
from those acts which form integral portions of the fraud, the ques- 
tion being one of degree. 

Finally, in Syamalarayudu’s case the purchaser had agreed to 
purchase subject to the mortgage, and he was not charged with a 
liability which be had not contracted to meet the result of subro- 
gation in that case was that a liability which had existed between 
the rightful purchaser and the vendor was merely transferred in 
favour of a third party: and such transfer did not put the rightful 
purchaser in any worse position than when he had contracted to 
purchase. 

The next case on which reliance was placed was Palamalai 
Mudaliar v; The South Indian Export Company Limited+. In 
tbat case also prior to the transfer in question there was a valid 
mortgage decree subsisting on the property (not a personal decree 
againt the parties), and the sale, though it was held to be voidable 
at the instance of creditors, was not a mere nominal transaction 
without consideration but the transferee had satisfied that decree so 
as to make the satisfaction enure to the benefit of the mortgagor 
and of his creditors. 
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The Court held (not without some debt) that the sale was 
voidable at the instance of the creditors inasmuch as it had the 
effect of defeating or delaying them, 1t followed therefore almost as 
a corollary thatinso far as the sale had not delayed or defeated 
the creditors, but was actually for their benefit should be up- 
held. 


Another head of argument on behalf of the appellant was that 
but for the payment off of the mortgage by the plaintiff, the defen- 
dant would have been liable to pay it off, that the defendant must 
be taken to have purchased the property subject to the mortgage, 
and that the plaintiff was entitled to claim from him the sum in 
respect of the liability for which the defendant was relieved by the 
acts of the plaintiff. But that does not seem to me to represent the 
true state of facts. The real question for us is whether, when the 
defendant purchased the property, there was any charge, subsisting 
in favour of the plaintiff or any one else against the property. In 
considering the question, it is clear that the case of both parties 
was that the original mortgage had been discharged and the 
property was held discharged from the mortgage ; the plaintiff 
claimed to hold the property so discharged himself, and the defend- 
ant claimed that ib was held by his judgment-debtor. It may be 
that in the Court sale in which the defendant purchased, the pro- 
perty the biddings were lower than they would have been, bad 
there not been these doubts whether the property did or did not 
belong to the plaintiff. But there was no question that the mort- 
gage had been discharged. It has been now held that it did not 
belong to the plaintiff. The fact that the value of the property was 
depreciated bya fraudulent transaction to which the plaintiff was a 
party, seems to me tobe no reason for assisting the plaintiff as 
against an innocent third party. 

Considering the facts of this case broadly, it seems to me that 
as between the plaintiff and the defendant it would not be equitable 
to permit the plaintiff to have the discharge that he claims and that 
to do so would be going beyond any decision to which our attention 
had been drawn. 


I agree, therefore, that the appeal should be dismissed with 
costs. 


\ 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Sadasiva Aiyar, and Mr. Justice Spencer, 


T. Varadiah Appellant.* Petitioner. 
v. 
Raja Kumara Venkata Perumal (Respondent. 
Raja Bahadur Varu Counter Petitioner.) 


Mort gage docree—Right to abandon claim against mortgaged property in 
execution—Dependent on construction of decres—Not entitled where decres 
directs property to be exhausted before resorting to other romediss—Limitation 
Act, art. 182—Step-in-aid of execution—Praycer for bringing in legal 
representatives of Judgment-debtor—Errors in the matter of reliefs—Effect 
of—Rcs- judicata in execution—Essontials of—C. P. C. S. 48—Amendment to 
save bar of—Substitution of prayer for sale of mortgaged properties for 
prayer for attachment of other properties. 


Whether it is competent to the mortgagee after decree to abandon his claim 
against the mortgaged property and proceed against the person or other property 
of the mortgagor depends entirely upon the construction of the decree Karn#i 


Ramaji Chidivialla Ramamurthi Pantulu Garu}, followed. 
! 
Where, accordingly, the decree directed the sale of the mortgaged property 


and for the balance gavo the decree holder right to proceed against the mortga- 
gor personally. 


Held that it was not competent for the decree-holder to proceed against the 
other property of the mortgagor before selling the mortgaged property, 


In the circumstances of the cage, to avoid the bar of S 48 C.P.C. their Lord- 
ships permitted the decreeholder to amend his application for execution by 
substituting the mortgaged properties for properties sought to be attached. 


An application for execution containing a prayer to bring in the legal repre- 
sentatives of the judgment-debtor is a step-in-aid of execution sufficient to save 
limitation though it might contain errors in the matter of reliefs &c, e.g. in that it 
prayed for attachment of the other properties of tha mortgagor before exbaustiong 
the mortgaged property. 


The principles of Mahalinga Mooppanar v. Kuppanachariar’, Kamakshi 
Pillar v. Ramasamt Pilla, Ramien v. Khadir Batcha Sahibi, Appatyar v. 
Dharani Mocdal#®, preferred to Munawar Hussain v. Jam Bijai Shankar? . 


An order in execution cannot be given the effect of res judicata when there 
is nothing to show tbat it was passed after notice and after giving the judg- 
ment debtors sufficient opportunity to contest it, Ramasami Naick v. Rama- 
swamt Chetti, followed. 
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Appeal from the order of the District Court of North Arcot in’ 
E. P. No. 3 of 1909 in O. S. No. 24 of 1896. 


C. V. Ananthakrishna Aiyar for appellant. 
A. Ramachendra Aiyar for Respondent. 
The court delivered the following 


Judgment :—The learned District Judge has dismissed the 
execution application No. 3 of 1909, on the grounds (a) that it was 
barred by limitation because the prior application No. 11 of 1906, 
was not an application for execption in accordance with law, 
because this prior application wrongly prayed for attachment of 
non-mortgaged properties before the mortgaged properties were 
brought to sale and (b) that this same prayer repeated in the present 
petition, No. 3 of 1909, cannot be legally granted as the decree 
obliges the decree-holder to bring the mortgaged properties to sale 
in the first instance and allows him to proceed against the other 
properties only for the balance of the decree amount (if any). 


As regards the 2nd ground the appellant’s (decree-holder’s) 
learned Vakil relied on certain Allahabad cases (especially Pirbhu 
Narain Singh v. Amir Singh)1, for bis contention that the mort- 
gagee and decree holder was entitled to abandon his claim under the 
decree to bring the mortgaged properties to sale and on such 
abandonment to apply for execution in the first instance against the 
other properties. Even if Pirbhu Narain Singh v. Amir Singh}, 
is not distinguishable as relating to an application under S. 90 of 
the Transfer of Property Act we think we are bound by the decision 
in Kamtt Ramaji v. Chidivialla Ramomurtht Pantulu Garut. In 
that case the learned Judges (Miller and Munro JJ.) held that the 
question in execution proceedings is “what does that decree” (the 
decree sought to be executed)“ direct ?” We are of opinion that the 
decree must be construed as requiring the decree-holder to exhaust 
his remedy against the mortgaged property before he can commence 
proceedings against the Ist Defendant or the other property referred 
to. The decree cannot be construed as giving the decree-holder the 
right of abandoning his claim against the mortgaged property to 
create a necessity to proceed against other property. The case in 
Damodar v. V yanker®, also prohibits attachment of other proper- 
ties till the mortgaged properties are sold as directed by the decree. 


But we think that this is a fit case where we should allow the 
petitioner to amend his application by praying for sale of the 
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mortgaged properties in execution as there is nothing to show that 
he did not believe in good faith that he was entitled to pray for 
attachment of properties other than the mortgaged properties. The 
contention of the appellant’s learned Vakil that an order passed in 
1898 in a prior execution petition allowing him to attach other pro- 
perty is resjudicata cannot be accepted, as there is nothing to show 
that that order was passed after notice to the judgment debtors and 
after giving the latter nn opportunity to contest it. (See Rama- 
sami Naik v. Ramasami Chetty) Hence the petitioner unless he is 
allowed to amend his application might be barred by the 12 years’ 
rule and we allow bim to so amend it in this Court within two weeks 
of this date. 


The Lower Court was,in our opinion in error in having decided 
that E.P. No. 11 of 06 is not an application in execution in accord- 
ance witb law or to take a step in aid of such execution. The Peti- 
tioner prayed also in that petition for the legal representative of the 
1st Defendant to be brought in and even if it contained errors in the 
matter of the proper reliefs etc., ib is sufficient to give a fresh 
starting point for limitation provided it was itself not barred by 
limitation. 


We think that tbe principles of the decisions in Mahalinga 
Mooppanar v. Kuppanachartar?, Kamakshi Pillat v. Ramasami 
Pillai, Rama yyan v. Kadir Bacha Saibt, and Appaiyar v. Dharani 
Mudali5, are more binding on us than the case of Munawar 
Hussain v. Jani Bijai Shanker*, quoted by the Respondent's 
learned Vakil. 


In the result we direct that on the appellant’s amending in 2 
weeks the Execution Petition No. 3 of 1909 by praying for sale of the 
mortgaged properties, the lower Court’s order be set aside and the 
petition No. 3 of 09 be reheard by the District Court to .decide the 
question whether E. P, No. 11 of 1906 was itself filed beyond the 
time allowed by law for an execution application and also to 
pass fresh orders having regard to the above remarks. If the appli- 
cation is not amended the appeal will stand dismissed. Ia any 
event the appellant will pay the Respondent’s costs in this court, 
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IN THE JUDICIAL COMMITTEE OF THE PRIVY 
COUNCIL. 


[On appeal from the High Court of Judicature at Fort William 
in Bengal. | 


Present :—Lord Shaw, Sir John Edge and Mr. Ameer Ali. 


Ananda Gopal Gossain and others Appellants * 
v 
Nafar Chandra Pal Chowdhuri and another... Respondents. 


Patui—Sale of, for arrears of revenue—Auction purchaser, suit for pos- 
session by—Bengal Tenancy Act VIII of 1885—S. 167—Notice of annulment of 
encumbrances—Service, mode of, 


Where a patnidar committed default in paying the rent to the Zamindar the 
latter obtained a decree against him and in execution pat up the estate for sale 
by auction subject to a darpatni granted by bhim. Butasno bids approaching 
the amount due were offered be issued a fresh proclamation for sale with power 
to avoid all incumbrances under the provisions of the Bengal Tenancy Act of 
1885, Sec.165. The estate was purchased by the respondents, They gave notice 
through the Collector of the district to avoid the darpatni under Sec. 167. The 
darpatnidar took no heed of the sforesaid notice ostensibly on the ground that 
it was not served aa required by the Tenancy Act. 


Held that the service of the notice through the Collector was in the man- 
ner prescribed for the service of a summons ong defendant under the Oode of 
Oivil Procedure of 1882 and therefore notice was properly served in accordance 
with the requirements of the Bengal Tenancy Act of 1885, Section 167. 


Appeal from a Judgment and decree of the High Court dated 
August 28, 1907, reversing a decree of the court of the Subordinate 
Judge of Nadia dated July 31, 1905, and remanding a case for fur- 
ther trial. 


The Raja of Nadia granted a patni of certain villages to certain 
persons through whom the taluk devolved upon certain other per- 
sons who made default in payment of the rent due. The Raja 
obtained a decree against the patnidar who had created dar-patnies 
and put up the estate for sale, No bids were offered which would have 
nearly satisfied the amount due. Therefore the Raja issued a fresh 
proclamation of sale of the aforesaid patni taluk with power to 
avoid all incumbrances and sub-tenures created by the patnidar 
under the provisions of the Bengal Tenancy Act 1885, Sec 16: 


The respondents in the case bought it and gave notice through the’ 
collector to the dar-patnuidars for annulling all incumbrances under 
section 167 of the Bengal Tenancy Act 1885. The notice was 


“20th November 1913. 
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served in a manner which satisfied the requirements of the Code of 
Civil Procedure 1882 for the service of a summons on a defendant 
as well as by proclamation and beat of drum and by posting the 
notice in conspicuous places in the village before more than two 
persons. The dar-patnidars took no heed, resisted delivery of pos- 
session of the estate to the purchasers and committed various acts 
of waste thereon. 


A suit was brought for ejecting the appellants who defended 
it on various grounds among which was that the notice was not 
served ina manner prescribed by the Bengal Tenancy Act. The 
Subordinate Judge held the service of notice bad, but the High 
Court held it good and remanded the case for further trial on other 
issues which he had left untried thinking they were not material to 
the case when the service of notice was not good, The appel- 
lants then applied to the High Court for leave to appeal to His 
Majesty in Council. The High Court thought that the question as 
to whether the notice was properly served or not was the cardinal 
point in the case and granted leave to appeal to the Judical Com- 
mittee. 


Ross K.C. & O'Gorman for appellants contended that the 
service of notice as required by the Bengal Tenancy Act of 18865 
Sec. 167, was not effected nor were the provisions of the Govern- 
ment rule as published under that Act satisfied. There were some 
defendants who were women on whom admittedly no notice was 
served, The remanding of the case for further trial on some issues 
only was not correct. 


Loundes for respondents contended that the service of notice 
was, in any event, eftected in the manner prescribed by section 80 
of the Code of Civil Procedure of 1882. [He was stopped from 
further arguing the point and Ross K. C. & O'Gorman asked to 
reply |. 

Ross K.C. replied. 

The Judgment of their Lordships was delivered by 

Sir John Edge :—This is an Appeal from a decree of the High 
Court of Judicature at Calcutta, dated the 28th of August 1907, 
which set aside a decree of the Subordinate Judge of Nadia, dated 
the 31st of July 1905, and by which the suit was remanded to the 
Court of the Subordinate Judge for trial of issues which had not 
been disposed of by him. 

The suit was brought to obtain Khas possession of Mouzahs 
which were comprised in a putni taluk which had been purchased 
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by the Plaintiffs at an aaction sale under a decree for rent which 
had been obtuined by the Maharaja of Nadia. The Plaintiffs also 
claimed mesne profits and other reliefs. The Defendants raised 
various defences, to two of which only is it necessary to refer for 
the purposes of this Appeal. One of the defences was that certain 
notices wbich should have been served under section 167 of the 
Bengal Tenancy Act VIII of J835, had not been served. The 
other of these defences was that the suit could not be maintained by 
reason of the non-joinder of one Nitharmoni Debi as a defendant. 


The Subordinate Judge of Nadia found that service of the noti- 
ces under section 167 of the Bengal Tenancy Act, 1885, had not been 
proved, and further, that the suit was bad by reason of the non- 
joinder as a Defendant of Nitharmoni Dəbi, and dismissed the suit 
with costs. From the decree of the Subordinate Judge the Plain- 
tiffs appealed to the High Court. 


On the Appeal the High Court not being satisfied that there 
was in any of the villagesin question an office where the rent was 
usually paid, and finding that the notices had been served by pro- 
clamation and beat of drum, and by posting them on trees in the 
villages, held that the notices required by Section 167 of the Ben-: 
gal Tenancy Act, 1885, had been duly served in one of the manners 
prescribed for service of such notices by Government Rules then in 
force. 

In the Court of the Subordinate Judge it had apparently been 
contended that the notices had been served in the manner prescribed 
for the service of a summons ona Defendant under the Code of 
Civil Procedure, 1882, and also by proclamation and beat of drum 
and by posting them, on some conspicuous place in the village. 
Under the circumstances of this case either manner of service would 
have been sufficient. In the view of the evidence which their 
Lordships take, it is not necessary to expressan opinion as to 
whether there had or had not been effective service by proclamation 
and beat of drum, and by posting the noticesas required by the 
Government Rules relating to the service of such notices. Their 
Lordships find on the evidence which was brought to their attention 
that the notices were served in the manner prescribed for the service 
of a summons on a Defendant under the Code of Civil Procedure, 
1882, which was the Code of Civil Procedure which was in force at 
the time when the notices were served. 

On the Appeal to the High Court the only defect in the framing 
of the suit which was alleged by the Defendants, who were Res- 
pondents to that Appeal, was that Nitharmoni Debi had not been 
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made a Defendant. On the application of the Plaintiffs, who were 
Appellants in the High Court, the High Court ordered that Nithar- 
moni Debi should then be made a Defendant, and she was accord- 
ingly added asa Defendant. She has not appealed against the 
decree of the High Court, and it is not necessary for their Lord- 
ships to express any opinion as to her position in this litigation. 
It was not seriously contended before this Board, indeed it could 
not have been argued successfully, that the omission to make Nithar- 
moni Debi an original Defendant made the suit bad for non-joinder 
as against the other Defendants who are the Appellants here. Nor 
could it have been successfully argued that the order of remand was 
bad in law, so far as these Defendants are concerned, by reason of 
the fact that Nitharmoni Debi was added asa Defendant by the 
High Court when the suit was in appeal before the High Court, 
Nitharmoni Debi was not at any time a necessary party to the suit 
so far as these Defendants—Appellants are concerned, nor have 
they been prejudiced by the fact that she was added as a Defendant 
when the suit wag in Appeal. 


This Appeal fails and their Lordships will humbly advise His 
Majesty that the Appeal should be dismissed. The Appellants 
must pay the costs of the Appeal. 


Solicitors for appellants :--G. T. B. S. Turned. 
Solicitors for respondents :—W. W. Box & Co. 


IN THE JUDICIAL COMMITTEE OF THE PRIVY 
COUNCIL. 


[On Appeal from the High Court at Fort William. ] 
Present:—Lord Moulton, Sir John Edge and Mr. Ameer Ali. 


Raja Thakur Barmah and others Appellanis.* 
v. 
Jiban Ram Marwari and others Respondents. 


Execution sale—Misdescription—Identity—Difference between—Attach- 
ment—Power to sell confined to property attached—Property described as 
subject to mortgage—Sale of—Substitutson of property not subject to mortgage 
—Ultra vires—Mistake—N aturo of documents relevant, to affect auction pur- 
chaser—Remedy of decree holder when wrong property attached and sold. 


In execution of a decree, application was made for the attachment and sale 
of certain property which was described in the schedule. The property was 
attached and sale ordered as prayed for. The property was described in the 
schedule as a 6 annas Bhare in cettain property mortgaged to one A. R. At the 
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time the whole property was owned by the jadgment-debtors of which 10 annas 
was under mortgage to A. R. and 6 annas was not. In the sale that took place, 
respondents became the purchasers and applied for sale certificate. When so 
applying, they alleged that a mistake had been made in the schedule of the pro- 
perty to be sold in that the word ‘‘ not" had been omitted from the description 
of the 6 snnas in question and that the property should heave been described as 
being 6 annas not mortgaged under the bond of A.R. Thecourt granted them 
certificate in the form they desired. 

Held: The effect of the court’s order was to make tho sale that of a property 
not attached. As the court could only sell property which is attached, the 
order was beyond its powers, 

That which is sold in a judicial sale can be nothing but the property which 
is attached and that property 13 conclusively described ın and by the schedule 
to which the attachment refers, i 


A property fully identifed in the schedule may be in some regpect mis- 
described. Such misdescription may be.disregarded as mere irregularity. But 
where existing property 13 accurately described in the schedule ıt 1s no longer a 
case of misdescription but one of identity. 


Want of correspondence between the advertisement in the Calcutta Gazette 
and the description in the schedule (the former describing the shares as un” 
encumbered) was an irregularity which would require the assistance of the 
court to cure it if the sale were regular in other respects tut it cannot validate 
the sale of property to which the attachment did not relate. 


If, by mistake the wrong property is atlached and ordered to be sold, the 
only course open to the decreeholders on the discovery of the mistake is to com- 
mence proceedings against. They could not turn authority to sell one property 
into authority to sell another. 


The only relevant documenta to show mistake which oan affect the purchaser 
are documents of which knowledge can be attributed to the public to whom the 
property is offered for sale. 


In the result, their Lordships set aside the order confirming the sale toge- 
ther with the certificate granted under it, 


Appeal from a Judgment and decree of the High Court dated 
June 26, 1906 affirming an order of the Court of Subordinate Judge 
of Godda dated December 20, 1904. 


The facts of the case are sufficiently set forthin their Lord- 
ships’ Judgment. 

Dunne for the appellants contended that ithe Court of the 
Subordinate Judge had no jurisdiction to! make, the order substi- 
tuting one property for the other in a judicial sale. The order 
was further bad as it was made in haste. The actual property 
sold was the equity of redemption and rest another unencumbered 
passages. The sale certificate granted should have conformed in 
its terms to the description of the property attached and sold. 

De Gruyther and Eddis for the respondents contended that 
there by no appeal against the order of the Subordinate judge and 
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that the High Court was right in holding that there were no grounds 
for interfering by way of revision. The Judgment-debtor’s remedy 
was by application to set aside the sale under S. 311 of the Code 
of Civil Procedure. The judgment debtors had not been shown 
to have suffered any substantial injury. It was clearly understood 
by all the parties concerned that it was the unmortgaged portion 
of the property which was being sold. 


Dunne replied. 


The Judgment of their Lordships was delivered by 


Lord Moulton :—This is an Appeal against a Judgment and 
Decree of the High Court of Judicature at Fort William in Bengal, 
dated 26th June 1906, affirming an Order of the Court of the 
Subordinate Judge of Godda in the Sonthal Pergunnahs, dated 20th 
December 1904, granting a certain sale certificate to the second set 
of Respondents hereto, described as auction-purchasers. The facts 
of the case so far as is necessary for the decision of this Appeal are 
as follows :— 


On the 23rd October 1903 the Respondents Jiban Ram Mar- 
wari and Ishwar Das Marwari (described as the decree holders), ob- 
tained judgment against the original Appellant Rajah Thakur 
Barmah (now represented by his heirs and legal representatives), 
for a sum of 42,562 rupees and interest, and on the 31st October 
1908 the decree holders applied for execution of the decree by at- 
taching and selling the property mentioned in the application. It 
is only material to refer to the first item in the Schedule specifying 
that property which reads as follows :— 


' The Defendant’s Zamindari and Milkiat right in the six annas out of 
“16 annas of Mahal Tappa Patsanda bearing towz: No. 462 and sudder-jumma 
“of Rs. 2,402-9-0 (for the 16 annas) payable in Domka Collectorate. Thos pro- 

perty is mortgaged in the bond of Babu Anant Ram Marwari and others 
“ decree holde:s inhabitants of Bazar Shujayan) in the Town of Bhagalpur end 
‘also a two annas share of the said Mahal, which has teen hypothecated as 

security on behalf of the Defendant in the case of execution of & mort,gage 
" decree of the said Babu Anant Ram Marwari and others, decree bolders, 
“against the judgment debtor, in the First Court of the Subordinate Judge 
“ of Bhagalpur,in all, eight annas share of the said Mahal together with all 
“ rights and interests of the judgment debtor and the Kamat land, nami and 
u" benamé jalkar, phalkar, bankar kc, and Kachari House appertaining to the 
“Estate. The estimated value is Ra, 60,000.” 


In the ordinary course an order was made for the sale of the 
attached property mentioned in the above schedule by public auc- 
tion, and proclamation of the sale was made in the required manner. 
The sale commenced on the 16th June 1904, but for a long time 
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the bids were insufficient and the sale was not finally concluded 
until the 28th day of July 1904. 


On the 20th day of December 1904 an application was made 
on behalf of the auction purchasers to obtain a sale certificate for 
the six annas share of Tappa Patsanda purchased by them at the 
auction sale. In making this application they alleged that a mis- 
take had been made in the schedule of the property to be sold in 
that the word “ not " had been omitted from the description of the 
six annas in question and that the property should have been des- 
cribed as being six annas not mortgaged under the bond of Babu 
Anant Ram Marwari. At that date 10 annas of the property were 
so mortgaged while the remaining six annas were free from any 
mortgage. They claimed that their certificate should be. made out 
as being a certificate of the purchase by them of the six unencum- 
bered annas instead of (as described in the schedule) six annas sub- 
ject to the existing mortgage. The Subordinate Judge granted 
them a certificate in the form which they desired and the High 
Court sustained his order, It is from this order that the present 
appeal is brought. 

Their Lordships are of opinion that this is a very plain case. 
That which is sold in a judicial sale of this kind can be nothing 
but the property attached, and that property is conclusively des- 
cribed in and by the schedule to which the attachment refers. In 
the present case that property was six annas subject to an existing 
mortgage. The effect of the certificate of sale granted by the Order 
of the Subordinate Judge is to make the sale that of a property not 
attached, namely the six unencumbered annas,—a property which 
could not be sold in such proceedings in as much as it was not the 
property attached. 

An attempt was made to treat the matter as a case of misdes- 
cription, which could be treated as a mere irregularity. But in this 
case we have to deal with identity and not description. A property 
fully identified in the schedule may be in some respects misdescribed 
but that is not the present case. Here we find an existing pro- 
perty accurately described in the schedule and the order of the 
Subordinate Judge grants a sale certificate which states that an- 
other and a different property has been purchased at the judicial 
sale. It was beyond the powers of the Court to make such an 
order, inasmuch as there was no power to sell in these judicial 
proceedings the property thus certified to have been purchased. 

Counsel for the Respondents sought to support his case by 
referring to documents in their judicial proceedings tending to sup- 
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port the view thata mistake had been made in drawing up the 
schedule, and that the property intended to be inserted therein was 
the unencumbered 6 annas. Their Lordships are of opinion that 
all such matters are irrelevant. If by a mistake the wrong property 
was attached and an order made to sell it, the only course open to 
the decree holders on the discovery of the mistake was to com- 
mence the proceedings over again. They could not turn an autho- 
rity to sell one property into an authority to sell another and a 
different one. Moreover it is impossible to attribute to the public 
to whom the attached property is offered for sale a knowledge of 
proceedings in other suits which might have led them to suspect 
that an error had been made. The only relevant document brought 
to their Lordships’ notice in this respect was an advertisement in the 
“ Calcutta Gazette ” which though purporting to be a description 
of the attached property, diftered from the description in the sche- 
dule by representing that the property to be sold wus free from the 
mortgage.- This want of correspondence between the advertise- 
ment in the “ Calcutta Gazette” and the schedule of the attached 
property in the proclamation of sale constitutes an additional 
irregularity which it might need the assistance of the Court to cure 
if the sale were regular in other respects, but it cannot validate a 
sale of property which was not the property to which the attach- 
ment related. ee 

-Their Lordships therefore will humbly advise His Majesty 
that this Appeal should be allowed, and that the Order off the Sub- 
ordinate Judge confirming the sale together with the 
granted thereunder dated the 20th December 1904 shoul 
aside. This will of course have the effect of setting aside 
quent proceedings on the part of the auction purchasers \based 
thereon. 







The Respondents will pay the costs of the application t 
Subordinate Judge of the 20th December 1904 and of the Ap 
to the High Court of Judicature at Fort William in Bengal, 
also the costs of this Appeal. 


Solicitors for appellants — 7, L. Wilson 4 Co, 
Solicitors for respondents :—Theodore Bell & Co. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Mr. Justice Ayling and Mr. Justice Oldfield. 


Subramania Pillai and another Plaintiffs 
(Appellants.) 
v, 
Palaniappa Mudali and others Defendants 
(Respondents.) 


Mort gage—Subrogation—Purchasor pandento lite—Barlier mort gages 
paid off—Ignorance of mortgage sued upon—Right to subrogation notwith- 
standin g— Presumption of keeping alive—Aocording to interest, 


Where a person paying off a mortgage has a right either to keep the mort- 
gage alive or to extinguish ıt, in the absence of evidence as to intention, he 
must be assumed to have acted according to his interest. 


Accordingly, the plaintiff, a private purchaser whose sale was held invalid 
against the purchaser,in execution of a decree upon a mortgage, having been 
effected pendents lite, was held entitled to be subrogated to the Tights of three 
Prior mortgagees who had been discharged out of the purchase money paid 
by him, though be was unaware of the subsequent mortgage and had not conse- 
quently evincedany intention to.keep the earller mortgages alive, 

Second appeal from the District Court of Trichinopoly in 
A.S. No 172 of 1911 preferred against the decree of the Court of the 
District Munsif of Namakkal in O. S. No. 380 of 1909. 

T. Natésa Aijyarfor. Appellants. 

RB. Kypbpuswami Aiyar for Respondents, 

The Court delivered the following 

Ju gmeont.—Ayling ]:—The only question argued in this 
appeal fis whether the District Judge is correct in refusing to allow 
the plaintiffs the right of subrogation in respect of sums admittedly 
expenfjed by them in discharge of two mortgage decrees (O. S. 
Nos.#g41 of 1900 and 178 of 1902 on the file of the Court of the 
rict Munsif of Namakkal) enforceable against the suit proper- 









The facts are as follows :—The plaintifi’s father was the vendee 
the suit lands under a sale deed, Exhibit B, dated the 14th: 
ecember 1904 for Rs. 1500. Of this sum Rs. 870 was represented 
y the discharge of a mortgage decree held by the plaintiff's father 
himself against the property. In respect of this, the Judge has 
allowed the plaintifi’s claim. The balance was to be applied; and, 
admittedly, was in fact applied, in discharge of the two decrees 
above mentioned, based on mortgages of the said property, Exhibit 
B was executed during the pendency of a suit (O. S. No. 1092 of 
TS. A, No, 1543 of 1912, 18th November 1913. 
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1904) brought by the 5th defendant, Kali Mudali, on a fourth mort- 
gage; and on this ground, it was held to be invalid against Kali 
Mudali (vide Exhibit H judgment in O. S. No. 358 of 1906 on the 
same Munsif’s file confirmed in appeal). The present contesting 
Respondents Nos. 1 to 3, are parties who purchased the property in 
execution of Kali Mudali’s decree. 


The plaintiffs’ rights as purchasers having thus disappeared, 
they claim to be subrogated in respect of the prior mortgages on 
the property discharged by them. 


The District Judge has refused to allow their claim on the 
following ground. He says :— 


“ The test is, did the plaintiff’s father intend to keep alive the 
ptior mortgage? Admittedly he knew nothing of the 5th defen- 
dant’s mortgage at the time he purchased the properties conveyed to 
him under Exhibit B, and there seems no reasonable doubt that 
when he agreed to discharge the three previous mortgages as con- 
sideration for his sale-deed, he had no intention of keeping them 
alive.” 

The leading case on the point is that of Gokuldas Gopal Das 
y. Premsukiiasl wherein their Lordships of the Privy Council laid 
down the rule, which has been followed in all later cases, that, where 
a man who pays oft a mortgage has a right to extinguish it anda 
right to keep it alive, in the absence of express evidence of inten- 
tion, he should be assumed to have acted according to his interest. 
The present is a case exactly in point The plaintiff’s father at the 
time he discharged the mortgages had the option of extinguishing 
them or keeping them alive. It cannot be said that there is any 
express evidence of what his intention actually was. No doubt, at 
the time of payment he believed himself to have acquired a good 
title to the equity of redemption. But this was not so. His title 
was invalid, against Kalimudali, as has been already explained ; and 
for all the good it did him was non-existent. His real interest cer- 
tainly dictated keeping alive the incumbrances ; and this is the inten- 
tion that should be ascribed to him in pursuance of the rule laid 
down in the case above quoted. As authority for holding that we 
must look to the real facts, and not to the facts as the person who 
paid off the mortgages conceived them to beat the time of payment, 
we may refer to the judgments of the Chief Justice and Munro J. 
in Mahalakshmi Ammal v. Sriman Madhava Siddanthi Marhim 
Nidhi2. 

1, (1884) L L. R./10 0. 1035. 2 (1911) L L. K. 35 M. 642, 
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Reliance is placed by the Respondent’s Vakil on the cases 
reported in Srinivasachari v. Gnana Prakasa Mudaliar) and 
Govindasami Thevan v. Doraisami Pillai’. These cases are 
simply authority for holding that, where a person who has actually 
acquired the equity of redemption pays off a prior mortgage, he 
cannot claim the right of subrogation in respect of that mortgage as 
against a putsne mortgagee. Sucha person does not really come 
within the scope of the Privy Council ruling in Gokuldas’s case. 
Any doubt as to his intention is cleared up by S. 101, Transfer of 
Property Act. Unless he declares his intention to keep the mortgage 
alive, it becomes extinguished by the mere fact of discharge. 

I would reverse the decree of the District Judge and restore 
that of the Munsif. The defendants Nos. 6 to 8 should bear 
the costs of the plaintiffs-appellants in this and the District Court. 

Old field J :—I concur. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Mr. Justice Miller and Mr. Justice Sadasiva Aiyar. 
Nayari Venkata Ranga Row Garu Petitioner.* 

v. 


Raja Keesara Venkatarama Narasimha 
Row and others Respondents. 


Civil Procedure Code (Act V of 1908) S, 109—Final order—Order re- 
mandin g on question as to pleads gs or as to bar by S. 43 0. P. C. (old code) 
—Interlooutory judgment—No appeal to His Majesty in Council. 


An order of the High Court, remanding asuit to the District Court for 
trial on the ground thet the District Court was wrong in holding that the plea- 
dings were insufficient or that S. 43 C, P. C. (old code) barred the suit ig not a 
final order and therefore no appeal lies against such order to His Majesty in 
Oouncil under S. 109 C. P. O. (new code), 

Petitions: praying that in the circumstances stated in the affi- 
davits filed therewith the High Court will be pleased to grant leave 
to appeal to His Majesty in Council against the order dated the 16th 
December 1909 of the High Court of Judicature at Madras in 
A. S. Nos. 138 and 134 of 1904 presented against the decrees of the 
District Court of Kistna at Masulipatam in O. S. Nos. 45 and 56 
of 1895 respectively. 


T. Rangachariar for petitioner. 


K. Srinivasa Atyangur for respondents. 


= C. M. P. Nos, 283 and 284 of 1910. 18th September 1913. _ 
1. (1906) 1. L. R. 30 M. 67. a. (1910) I, L. R. 34 M. 119. 
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The Court made the following. 

Order:—We find ourselves unable to give the certificate applied 
for, for the reason that the orders of this Court are not final 
orders within the meaning of S. 109 of the Code of Civil Proce- 
dure. 


In these cases, no question between the parties in regard to 
their rights, as against one another has been decided. Onecase has 
been remanded for trial on the ground that the District Judge was 
wrong ia deciding that the pleadings were insufficient, and the other 
on the ground that he was wrong in applying S. 43 of the former 
Code of Civil Procedure in bar of the suit. These are clearly 
preliminary points having no connection with the merits of the 
suits. We are invited for the petitioners to hold that the orders of 
remand are final orders within the meaning of S.109 of the Civil 
Procedure Code; but we are unable to accept the invitation. In 
this Court the only authority cited Tirunarayana v. Gopalasamil 
is against the petitioners. We have been ‘referred to the decisions 
of the Privy Council in Rahimbhoy Habibhoy v. C. A. Turner?; 
Syed Muszhar Hossein v. Mussamat Bodha Bibi? ; Radha 
Krishna v. The Collector of Jaunfur* and Chandra Kunwar v, 
Chaudhri Narpat Singh. Noneof these cases as we understand 
them, isan authority in favor of the petitioner. In Rahimbhoy v. 
0. A. Turner? and Syed Mushar Hussain v. Mussamat Bhoda 
Bibi® where appeals were held competent on the merits on which 
the decision of the disputes depended had been decided, and in the 
latter case their Lordships distinguished the case before them from 
cases in which the decision reversed had proceeded apon a prelimi- 
nary point, and observe with reference to such cases that the practice 
of the Allahabad High Court in treating orders of remand inter- 
locutory was probably quite correct. In Chandra Kunwar v. 
Chauddhri Narpat Singh® the appeal was heard by the Privy 
Council, but it'is not clear to us that the decision reversed by the 
High Court had proceeded merely upon a preliminary point: there 
is no discussion of this question in the report, and it does not appear 
that objection was taken to the competency of the appeal. 

In Ahmed Hussain v. Gobind Krishna Narasn® the High 
Court declined to grant a certificate in a case similar to the present 
cases and did not refer to Chandra Kunwar v. Chaudhri Narpat 
Singhs. 


1 (1889) 1..L. R. 13 M. 349. 2. (1890) I.L. R.15 B 155 (A.C) 
3. (1899) I.L R.IT A. 112. 4. (1900) I. L. R. 23 A, 220 (P.C.) 


6. (1906) I. L. R 29 A. 184 (P. O.) 6. (1911) I L. R. 33 A, 89}, 
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In Forbes v. Ameer-oon-nissa Begum an order of remand is 
described as an interlocutory order. There is thus no decision of 
the Privy Council to the effect that orders like those made in the 
cases before us are final orders within the meaning of the provision 
of law in which we are considering; and the only authority in this 
court points the other way. 


We are asked to hold that under the present Code of Civil 
Procedure these orders must be deemed to be final, because under 
S. 105 of that Code it is necessary to appeal against them without 
waiting for final decision of the case. S. 105 of the Code does not 
apply to appeals to His Majesty in Council, and does not we think 
operate to give a new meaning to the word “ final” in S. 109, or 
supply a guide to the interpretation of that section. On this point 
we agree with the observations in Ahmad Husain v. Gobind 
Krishna Narain?. 


A different view was taken in Saraitmani Debi v. Bhatiakrishna 
Baner jee? where most of the decisions are considered, and it may be 
that that case is distinguishable from Krishna Chandra v. Ram 
Narain* where the judgment does not give reasons at length. But. 
we think that the observation in Muzhar Hossein v. Mussamat 
Bodha Bibt® support the authority of Tirunarayana v. Gopala- 
saini® and that we ought to follow the decision. 


We reject the petitions. 


The Petitioner will pay to the 1, 2, 3, 5, 6,7, 9, 11,15 and 16th: 
respondents in C. M. P. 288 of 1910 Rs. 102-0-0 and to the 1, 2, 4, 
7 to 12, 18 and 19th Respondents in C. M. P. 284 of 1910 
Rs. 102-0-0 for their costs of these petitions. 


1. (1865) 10 M. LA, 859, 2, (1911) I. L. R. 33 A. 391. 
3. (1908) 10 C. L. J. 386. 4. (1913) 18 C. L. J. 124. 
5. (1894) I. L. R. 17 A, 112. 6, (1889) I, L. R, 13 M, 349. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
Present :—Mr. Justice Sadasiva Aiyar and Mr. Justice Spencer. 


Adusumilli a cece at Appellants in (Plaintiffs 


and another. all the second 2 and 3) 
Appeals* 
v. 
Atchuta Potanna and) Respondents in 
others. 8. A. No. 1205} (Defendants.) 
of 12. 
Respondent in | 
Battula Seshayya S. A. No. 1207 - (1st Defendant.) 
of 12. f 


Kosuri Venkataratyam and) Respondents tn 
others. S. A. No. 1208 > (Defendants.) 
of 12. 


Estates Land Act S. 3 ch. (r)—Jurisdiction—Inam—Minor Inam and 
whole village inam—Presumption of grant of melwaram—Irrespective of 
purpose and grantor—Crown grant and Zamindar’s grant—No difference 
between—S. 6cl (2),S.8 and exception—'' Acquired,” meaning of—Surrender 
or abandonment—Acquisition by,if within—Original grant—Tests for determi- 
nation of the nature of—Commencement of tenancy and possession of present 
tenants, difference between—Grant to Brahmins—Inference, in case of. 


Whether itis a Zamindari,or a whole village inam or a minor inam sitoate in 
a Zamindari or an inam village, the presumption is the same vis., that the grant 
la only a grant of the melwaram and it lies on the grantee to show that the 
grant was of both the Melwaram and the Kudivaram or that he owned the Kudi- 
varam when the inam was granted. This presumption arises irrespective of the 
connection in which the question arises (4.6, equally when a question of civil 
court’s jurisdiction 19 involved and when the suit 18 for ejectment of the 
tenants’.on the land) and also irrespective of the person who 1s said to 
have originally made the grant (vís. whether it1s the Crown or the Zemin- 


dar.) 


The rule laid down In S. 6, cl. dis not confined to Zamindaries and extends 
also to ipams. 


Per Sadasıva Aiyar J. (Spencer J, contra) The term 'acquired’’ in excep- 
tion to S. 8 does not include acquisition by surrender or abandonment, 


Per Spencer J. In the absence of evidence to the contrary when after a sur- 
render or abandonment, the inamdar grants the land to other tenants, the 
presumptionis that he grants it again on the old terms i,e,, with occupancy 
Tights, 


In the determination of the question whether an inam consists of both the 
warams or only of the melwaram it 18 not so much the commencement of the 
possession of the present tenants that is important as the commencement of 
the tenancy ; where ıt is showa that tha tenancy originated tn leases containing a 





* S, A, Nos. 1205, 1207 and 1208 of 1912, 9th October 1913, 
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clause that the tenants should vacate at the end of the term, a presumption 
arises in favour of thé inamdar being the owner of both the warams. 


Where the original grant is to Brahmins, the inference is strong against its 
being of both the warams. 


Circumstances in favoor of and against the original grant being of both 
warams considered. 


Second appeals from the decrees of the District Court of 
Kistna at Masulipatam in Nos. 472, 473 and 474 of 1911, preferred 


against the decrees of the Additional District Munsif of Masuli- 
patam in O. S. Nos. 271, 272 and 275 of 1909, respectively. 


These were suits in ejectment by certain Agraharamdars the 
present plaintiffs being purchasers from the original agraharamdars. 


“Out of the 7 items in dispute in the 3 suits, three were inams and 


plaintiffs purchased those inams and brought the suits to eject 
the defendants in respect also of these lands. The District Munsif 
dismissed the suits holding on the evidence that the defendants had 
not made out occupancy rights and that defendants had failed to 
establish that the Agraharam was an estate. In all these 3 cases 
the defendants concerned were let into possession by the plaintiffs 
under lease for fixed terms which provided that they should 


„give up possession at the end of the term. The suits were brought 


after notice to quit. 
L. A. Govinda Raghava Aiyar for Appellants. 


V. Ramesatm for Respondents. 


L. A. Govindaraghava Atyar.—The main question is whether 
the Agraharam has been shown to be an estate within the meaning 
of S. 3 Estates Land Act. The burden is on the defendants. In a 
case like this the tenants must show that the melwaram alone was 
given to a person not owning the kudivaram thereof at the time of 
the grant. This burden has not been discharged. Indety Chinna 
Nogadu v. Poti Konchi Venkatasubbayya1, Rajaram Rao v. 
Sundaram Iyer’. Apart from this there 1s evidence that the 
original grant must have been grant of the land itself not merely of 
the melwaram. Whatever tbe presumption may be it cannot be 
disputed that the sovereign, if he chooses, can grant both warams 
ininam. Here- the original grant was by Reddi Kings. By Ex. 7 
a confirmatory grant the agraharamdar was to cultivate as much as 
he could and enjoy the produce.. Throughout the village there has 
been constant change of tenants in regard to the holdings and the 
suit lands were at the absolute disposal of the agraharamdar at the 





l. (1910) M, W. N. 639. 2. (1910) M. W, N. 566. 
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time the defendant's were let into possession. The agraharamdar 
having always dealt with the lands as absolute owners thereof and 
the tenants never having objected, this course of conduct must be 
traced to a legal origin and so it follows that the original grant 
must haye comprised both the. warams. Rajrup Koer v. Abdul 
Hossain}, A large portion of the agraharam seems to have con- 
sisted of waste land even down to the year 1884 and this justifies 
the presumption that at the time of the grant the whole agraharam 
must have been practically waste. The facts of this case are very 
similar to thosein Virabhadrayya v. Sonti Venkanna?. There on 
the facts proved, it was held that the original grant consisted of 
both the warams. The facts here warrant the same conclusion, 
Even assuming that the original grant was only of the melwaram, 
if the lands were waste then the agraharamdar could in letting 
tanants in possession of such lands settle his own terms. Rajya v. 
Balkrishna Gangadhar? Lakshmi Narasimha v Sitaramaswami*, 


The plaintiffs are entitled to succeed also on another ground, 
Assuming that originally melwaram alone was granted, under the 
exception to S. 8 of Estates Land Act, the suit lands have ceased 
to be part of the estate, the landlord having acquired full ownership 
in all .of them prior to letting them to the defendants. The word 
used in the exception is ‘ acquired’ and so all modes of acquisition 
are contemplated. The District Munsif has traced the history of 
the holding in each of these cases and is clear that before the defen- 
dants got the lands under the muchilikas, Exhibit A, both the 
warams had vested in the agraharamdar. 


The case as regards inam lands is still clearer. Ifit is assumed 
that the grantees of the inam were in possession of the inam lands 
at the time of the creation of the inams the inam grant would make 
such persons owners of both warams and in as much as the plaintiff 
purchased from them, they became the owners of both the warams 
and as such they are entitle] to evict the defendants who came in 
as the tenants for a term. 


V. Ramesam.—As regards the question of onus of proof, before 
the Estates Land Act it was a rebuttable presumption that a grant 
of land was only of Land Revenue. No doubt the grant could be 
of the soil also Rafya v. Balkrishna Gangadar3. But we must 
start with the presumption that only Land Revenue was granted in 





L .(1880).T. L. R. 60. 394. 2. (1913) 24 M. L. J. 659. 
3. (1905) I. L.B. 29B. 415, 420. 4. (1913) 21 M, L. J, 288 at 200, 
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inam; Ravji Narayan Mandlik v.Dadaji Bapuji Desait, Venkata- 
charlu v. Kandappa?. In Parthasarathi Appa Row v. Chevendra 
Venkata Narasiah3 a case disposed of in 1902 the onus to 
eject the defendant was placed on the plaintift. The person who 
says that kudivaram also was granted should allege and prove it. 
Nadu Errayya v. Kanjali+. Plaintiff should prove his right to 
eject under all circumstances. In S. A. 137 of 1908 it was held 
that plaintiff, an inamdar, should prove that he was the owner of 
both the melwaram and kudivaram. In S. A. 705 of 1909 it was 
held that plaintiff should prove that the defendants had no occu- 
pancy rights. In this case the grant was under a deed of gift 
dated 1762. Bhadrayya v. Bapayya® approves of S. A. 705 of 
1909. M. Tharalu v. T. Nilakanta® is distinguishable on the 
ground that there the inamdar was the owner of both the warams. 
That there has been a change of tenants and that the lands were 
lying fallow in certain years etc., cannot shift the onus to the defen- 
dant. In P. Venkataramia v. P. Narayudu" the grant was 
before the permanent settlement. There it was held that as the 
Zamindar had no kudivaram right in the land, the grant there was 
only of the melwaram Lakshmi Narasimha v. Sitaramaswami8 
expresses the position clearly. The inam granted would be only the 
melwaram. Probably it would be made to the occupant. But 
none the less he must show his right to eject. The inamdar should 
show that either both the warams were granted or the land was 
waste at the time of the grant. 


- These cases are apart from the Estates Land Act. From these 
the general proposition is deducible that the landlord should displace 
the presumption that kudivaram is in the tenants. Now the 
Estates Land Act does not change the law as regards onus. The 
question is whether any particular villageis an estate. A survey of 
the land revenue history of India will show that the onus is 
always on the tenants. Estates Land Act was passed to protect 
the rights of the tenants. In Indet Chinna Nayudu v. P. E. Ven- 
kata$ubba yya? the suit was for rent in a small cause court. The 
case was not fully argued. The position there laid down that there 
isno presumption that the melwaram right was granted to a person 
not owning the kudivaram thereof can be reconciled on the footing 








(1876) I, L. B.1B. £93, 2 (1891) I. L, R. 15 M. 95. 


1 
3, (1910) 20 M. L. J, 596. 4. (1910) I, L.R. 34 M. 246, 
5. (1909) 21 M. L, J. 803. 6. (1907) I. L. R. 30 M. 502, 
J. (1912) 12.M. L. Times 813. 8. (1913) 24 M. L, J. 288, 
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that the maxim of law is that jurisdiction of civil courts is presumed 
until the contrary is shown. The finding of the lower court in 
Veerabadra v. S. Venkanna} was that the land fell under cl. (e) of 
Sec, 3 (2). The contention was that no inam can fall under cl. (e). 
It was assumed that the land did not fall under cl. (d) and Indeti 
Chinna Nagudu v. Potu K. Venkatasubbayya® was followed, so 
that the principle seems to be’that in a suit for rent the onus is on 
the tenant, as a question of jurisdiction arises and in a suit in eject- 
ment the onus is on the plaintif landlord. 


As regards the acquisition of kudiwaram right by the agra- 
haramdar or inamdars the question is whether such an acquisition, 
as is alleged to have been in this case, namely by relinquishment or 
abandonment by the tenant is contemplated by the exception to 
S. 8. This mode of acquisition is not involved in ‘acquired’ in S. 8. 
See the words used in S. 6. Abandonment or relinquishment by the 
tenant of his right does not vest in the landlord the kudivaram 
right, 


The Court delivered the following 


Judgment:—Sadasiva Aiyar.J.—My learned brother has fully 
dealt with the facts and the points of law involved in these Second 
Appeals. 1 add a few words in my own language out of respect to 
the strenuous arguments advanced by the appellants’ learned Vakil. 


Having regard to the observations in the case reported in 
Bhadray ya v. Bapayya® and Lakshmi Narasimha Row v. Seeta- 
ramaswamit Venkata Narasimha Appa Row v. Subba Reddit 
Narasimhacharyalu v. Ramabrahmam®, Veerubadra v., Sonti 
Venkannal, and to the Judgment in Appeal No. 437 of 1908 and 
S. A. No, 168 of 1912, I think that no distinction should be 
made between an Inamdar anda Zemindar as to the presump- 
tion to be raised in respect of the kudivaram right in lands of which 
the Inamdar or the Zemindar is the proprietor. In othér words the 
presumption ought to be that the Inamdar or the Zemindar is not 
the owner of the kudivaram. There are, no doubt, some observations 
in the cases of Indety China Nagaduv. Potu Konchi Venkatasub- 
bayya4 and Marapu Tharalu v. Telukwla Neelakanta Behara’, 
which favour the appellants’ contention. But the authority of those 
cases can no longerbe relied on having regard tothe uniform 
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tendency of the later decisions. The distinction made in oneof the 
two cases between the presumption to be drawn where the jurisdic- 
tion of the civil courts will be ousted if the Inamdar is held not to 
own the kudivaram, and the presumption to be drawn if no such 
question of jurisdiction arises in the suit, seems to me (with the 
greatest respect) a little too fine and far-fetched. 


The other contention of the appellants thatan Inamdar could 
acquire the kudivaram through abandonment or surrender by the 
tenant of the holding and that, when he so acquires it, the holding 
ceases to be a part of the Inam estate, has caused me much more 
anxiety before I could arrive at a decision satisfactory to my mind. 
The exception to S. 8 uses the general expression “ the kudivaram 
interest has been or is acquired by the Inamdar.” 


Mr. Ramesam’s argument is that, as it isan exception to S..& 
the modes of acquisition mentioned in the preceding clauses of S. 8 
ought to be looked into to find out what the meaning of “ acquired” 
is as used in the exception. These preceding clauses speak of 
acquisition by transfer, succession or otherwise. And, according to 
the decisions of the Calcutta High Court on the corresponding sec- 
tion of the Bengal Tenancy Act, (See Badan Chandra Das v. 
Rajeswari Debyal and Mukiakeshi Dasi v Pulin Behary Singhi 
This does not include acquistion by mere abondonment or surrender. 
Again, S. 6 clause 2 of the Estates Land Act is as follows:—“Where: 
land held by a ryot with a permanent right of occupancy, is surren- 
dered or abandoned or save inthe case falling within,......000... 
PERE the exception to 8, comes into the possession of the land- 
holder.” This shows that the exception to S. 8 which relates to 
acquisition of the kudivaram right by the land-holder is distinguished 
from the case where the land-holder gets power to deal with the 
land through surrender or abandonment by the tenant, in other 
words, a right got by the landlord through surrender or abandon- 
ment of a holding js put under a different category from a right to. 
kudivaram acquired under the exception to S. 8. 


As the appellants’ possession of some of the lands during an 
occasional year or two arose out of surrender and abandonment and 
not alienation or succession derived from the tenant, the exception 
to S. 8 cannot be relied upon, and the contention that those lands 
should be part of the estate therefore fails. 


As these suits, on the above conclusions, have to be brought 
in the Revenue court, the plaints in the suits will be returned to 
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the plaintifis to be returned to the proper court. The costs up to 
date must be paid by the appellants. 


Spencer J.--Seven items of lands are in dispute in these appeals; 
three are minor inams included in an Agraharam, and the others are 
ordinary Agraharam lands. The District Munsif found on the 
second issue that the suit lands were not portions of an estate with- 
in the meanings of 3, cl. 2 (d) of the Estates Land Act. He placed 
the burden heavily on the defendants of showing that the village in 
question came within the definition and found that they had failed to 
* discharge it. 

The District Judge, finding no evidence of an original grant of 
both warams and, adopting it as a legal presumption that both were 
not granted, found this issue for the defendants, and dismissed the 
suits owing to the want of jurisdiction in the District Munsif to 
dispose of them when the property concerned was an estate falling 
under S. 3, cl. 4 (d) of the said Act. 


No deed has been produced to show the terms of the original 
grant. But itappears from Exhibit GG and EE2 that this Agra- 
haram was given by a Reddi Rajah to Agraharamdars of the 
Ivaturi family and that itis a Sarva Agraharam paying nothing’ to 
the Circar. The plaintiffs were purchasers from the original gran- 
tees. The original grantees were Brahmins, and the District Judge 


finds that ib was only in 1846 that one of the Agraharamdars be- 


came a resident in the village owing to the difficulty of collecting 
rent ata distance. 

Mr. Govindaraghava Aiyar for the appellants raises three conten- 
tions: (1) that the original grant was of both kudivaram and mel- 
varam, (2) that the subsequent conduct of the parties must be traced 


to a legal origin, from which the original grant of both varams can, 


be deduced, and (3) that the plaintiffs have acquired the kudivaram , 
right even if they did not have it originally, and that by the nature. 
of such acquisitions the exception to S.8 of the Estates Land Act 
takes the care out of the purview of the Act. 


The District Judge expressed his inability to conclude from the 
evidence that both varams were granted in the first instance, and 
therefore he fell back on the legal presumption that the melvaram 
only was granted. We find no sufficient reasons for not accepting 
the District Judge’s finding on questions of fact. After a careful 
consideration of his judgment and a comparison of the conclusions 
drawn by him with the evidence on which they are based, we are 
not able to discover any misstatements of facts of any importance 
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or any mis-construction of documents. The pros. and cons. of every 
argument have been considered by him with reference to the evi- 
dence on record in paragraphs 6 to 12 of his judgment, and we 
cannot see that the conclusions he comes to at the end are unreason- 
able or unsupported by evidence. On the first point for the appel- 
lants, great stress has been laid on the language in Exhibit E 7. 
This purports to be a deed of gift confirming a prior grant of the 
Agraharam in favour of a member of the Ivaturi family. Tt contains’ 
a clause permitting the grantee “ to go on getting the lands culti- 
vated extensively and to enjoy the produce thereof from generation “ 
to generation.” It is a question whether this clause affected or was 
intended to affect the rights of the cultivating tenants. The District 
Judge declined to draw any conclusive inference from the words so 
used. He remarks that similar words might be used if the rights 
of melvaram alone were granted. He alludes to the fact of which he 
finds clear traces that the village was inhabited and cultivated at 
the time when the earliest grant came into existence and that the 
soapnut trees were the special perquisite of the Agraharamdars. We 
do not think that the grant is so expressed as to leave no doubt 
that the intention of the donor was to deal with the rights in the 
soil, 


The expression “to enjoy the produce of the land? appears to 
be not uncommon in grants of inams, and & similar expression has 
been interpreted in Ravji Narayan Mandlik v. Dadaji Bapuji 
Desai as meaning only an alienation of the land revenuc. In S. A. 
No. 705 to 814 of 1909 (unreported) the expression ‘ to get culti- 
vated and enjoy’, was interpreted by the District Judge as implying 
that the grant was one of both warams and bis finding was accepted 
but in that case there were other reasons for considering that the 
lands were not cultivated previously. Here there is nothing to show 
that the suit lands were not cultivated previously, although there 
is some ground for thinking that the agraharam contained a con- 
siderable portion of unoccupied and waste lands at one time. In 
Rajyav. Balkrishna Gangadhar*, it was assumed in a case where 
the sanad was not produced that the grant was one of the Royal 
Share of Revenue, and it was observed that, if owing to antiquity 
there was ho evidence óf the commencement of a tenancy, it might 
be presumed to be co-extensive with the duration of the tenure of 
the landlord. In Lakshmi Narasimha Row v. Sitaramaswami, 
a presumption was raised that the Government did not intend to 
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deal with the rights of the occupants when they made the grants, 
the ryots in that case being tenants of a Mokhaea in a Zamindari. 
The presumption is the same whether the grant of the Inam was by 
Government or by a Zamindar. So the fact that the grant in this 
case was made by certain Reddi rulers of that part of the country 
will make no difference. 


In Vaman Janardan Joshi v. The Collector of Thana ant the 
Conservator of Forests, the rule of English Law as to the construc- 
tion of grants to subjects by the Crown was held to be the correct 
rule to be applied by the Courts in India in construing grants by 
former governments. In that case, words tothe effect that the 
grantees were to enjoy the inam grant of the village hereditarily 
without disturbance were beld not to operate as an alienation of the 
soil of the village. The headnotein the Secretary of State for 
India v. Subbarayudu®, is quoted to show that a grant of land could 
not be split up into a grant of Melvaram and a grant of Kudivaram 
without words in the document to that effect, but the decision is one 
dealing witha case of Archaka inam and applying S.4 of the Pensions 
Act, 1871. It cannot be taken as restricting the Court from putting 
the proper construction on the’documents filed in the present case. 


On the second contention, the District Munsif finds as a çon- 
clusion of fact on tbe evidence that all the defendants had only 
recent possession of the suit items, that the items concerned in S.A. 
No. 1207 were subject to changes in tenants, that one of them was 
home-farm in fasli 1305, that two were waste for a time, and that 
there was variation in rent in respect of one. He also found that 
the tenant of the inams concerned in S. A. No. 1208 was ejected 
in 1883 and that it was home-farm land in fasli 1805. The Dis- 
trict Judge also refers to the change in holdings evidenced by the 
Amarakam accounts, to mortgages and sales of the land, not merely 
of the Melvaram share in the land, to grants of inams by the Agra- 
haramdars, to cases of eviction, to conditions in the Khats under 
which the tenants agreed to quit at theend of their tenancy, and to 
high prices at the sales of land. On the other hand, he finds that 
the Agraharamdars were non-resident Brahmins not to be found in 
the village till 1846, and the District Munsif finds that many of the 
old cowles contained no stipulation to quit; (vide Exhibit XIII series), 
In fact, the finding of both the Courts is that these tenants obtained 
possession of the suit lands recently and that some of them had 
been in the possession of some other tenants and some were allowed 
to lie waste. 

1, (1869) 6. B. H.C. R. 191. 2. (1912) 23 M. L. J. 728. 
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ht AN, In Bhadrayya v. Bapayya’, failure on the part of ryots to 
v. nt occupation of their predecessors, the fact of other 
motes ryotshaving/no proved connection withthe defendants cultivating 
‘Spencer J. ina few stfay years, admissions by ryots of other inamdar’s Kudi- 
varam risht, past admissions by a holder of a portion of the plain- 

tiffs inam of his right to eject, and want of uniformity inthe rents 

were fa&ts considered and held to be insufficient in the circumstances 


case to prove aright to eject. 


ncases of change of possession the presumption applied in 
ati Zamindar v. Ranasooru Dosra?, must be applied to this 
viz., that when new occupants are admitted to the enjoyment 
waste or abandoned land, the intention is that they should enjoy 
on the same terms as those under which the prior occupants held, 
unless this presumption is rebutted by proving that the usual condi- 
tion of things did nct prevail in the particular estate or that parti- 
cular contracts were made with the tenants. 


Courts have now to be guided by the rules in 6 and 8 of the 
Madras Estates Land Act, which embody the presumptions formerly 
recognised in reported decisions. It is not the commencement of 
possession of the present tenants that is so important as the com- 
mencement of the tenancy, and neither the District Munsif nor the 
District Judge has been able to find the origin of the tenancy in 
each case. If in these Second Appeals we had a finding that the 
tenancy originated: in leases containing definite terms that the 
tenants concerned in this litigation should vacate at the end of their 
term, the position might be very different. 


Our attention has been called to some evidence of recent occu- 
pation, and the terms of the Khats in recent years are in favour of 
such a finding. But there is no finding by the District Judge that 
the defendants are tenants at will or tenants from year to year. He 
says in paragraph 16, “ All that this evidence shows is that defen- 
dants came into possession of the “ suit lands very recently and not 
as they alleged from time immemorial. But itis also clear that the 
lands had been continuous under the occupation of tenants with an 
occasional break for banjar and in some cases a year of cultivation 
by the plaintiff as Kamatam. Therefore, it is certain that these 
lands are seri lands and not Kamatam lands and therefore occupancy 
right exists in them”. The evidence being inconclusive the District 
Judge finally gave effect to the legal presumption that there was no 
grant of Kudivaram to the Agraharamdars. 
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The presumption of occupancy rights in the tenants in Zamin- 
daris has been established by a long course of decisions before the 
introduction of the Madras Estates Land Act. In thisconnection 
it is sufficient to refer to Venkataharasimha v. Dandamudi- 
kota y ya}; as the Land Estates Act has now introduced a statutory 
presumption in favour of Zamindar's tenants. 


As regards agraharams and whole inams, which, if the agra- 
haramdar or inamdar does not own the Kadivaram; will now fall 
under S, 8 clause 2 (d) of that Act, three of the most receat deci- 
sions dealing with agraharams in the Kistna District are reported, 
Venkata Narasimha Appa Row v. Subb.s Redd, Narasimha 
Churyulu v. Ramabrahmam?, Veerabhadrayya v. Sonti Ven- 
kanna4, The appellants rely on the decisions m Rajaram Row v. 
Sundaram Aiyar®, and in S. A. No. 561 of 1908 (unreported) 
Maraps Tharalu v. Telukula Neelakanta Behara*, and Veera- 
bhadrayya v. Sonti Venkanna4, as being in their favour. In 
Marapu Tharalu v. Velukulu Neelakanta Behara®, it was held 
that the presumption in favour of Zamindari tenants could 
not be extetided to the case of inamdars, whose position mate- 
rially differed from that of Zamindars. The learned Judges 
who decided that case, Boddam and Wallis JJ. stated reservedly 
that as the case then stood they were not prepared necessarily 
to apply the same presumption to, persons becoming tenants to 
inamdars, The Estates Land Act must be taken to have altered 
the position as regards whole inams also and with all deference to 
the opinion of those léarned Judges we think that this decision can 
therefore no longer be taken asan authority for the general propo- 
sition that there ig a presumption that the tenants of inamdars 
have no occupany rights. In Indety China Nagadii v. Potu Kon- 
chi Venkatasubbayya’, an observation occurs hat there is no 
presumption that an inam was granted to a person not owning 
the Kudivaram, whatever may be said as to there being a pre- 
sumption that the inam was only a grant of the land revenue. 
The onus was placed on the defendant to show that the village 
came within S. 3, clause 2 (d) of the Act. In Appeal No. 187 of 
1908 (unreported) the Court declared that there was no presump- 
tion that an inamdar was the owner of both Kudivaram and Mel- 
varamfrights in the inam. In this respect the decision in Srinivasa 
Chetti v. Nanjunda Chetti®, was followed. That case related toa 





1, -(1897) I. L. R. 20 M. 299 2 (912) 24 M. L. J 655 
8. FIOL 24 M. L. J. 655 4. (1913) 2t M. L. J. 659 

5. (1910) M. W. N. 566 6. (1907) I. L R. 30M. £02 
7. (1910) M. W. N. 639 8. (1881) I. L. R. 4 M. 174 
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Mittadar, and it was held that he must prove that he had Kudi- 
varam as well as Melvaram before he could treat the tenancy as one 
from year to year. In Venkatacharlu v. Kandappa’, in an eject- 
ment suit the burden was thrown on the inamdar of proving that 
under the terms of his tenancy he had aright to eject his tenant. 
In Narasimhulu v. Narasimhulu?, the principle was recognised 
with reference to S. 18 (1), (ii) of Act III of 1895 and the preamble 
to Madras Act VIII. of 1869 that inams are prima facie to be taken 
as assigaments of the Melvaram right only. Forthe purposes of 
that Act the above mentioned section contains @! special proviso 
reserving the jurisdiction of Civil Courts over suits for the recovery 
of the land itself. 

In Narasimhacharyalu v. Ramabrahmam’, a presdmption 
was said to arise that an Agraharamdar who obtained his inam from 
the Nuzvid Zemindar had only the Melvaram rights. In Venkata 
Narasimha Appa Row v. Subba Reddit, in the absence of 
evidence that the Inam grant included the Kudivaram or that the 
inamdar was himself the owner of the Kudivaram at the time the 
inam was granted, it was held that an Agraharam village was an 
estate within the meaning ofS. 3 of the Estates Land Act. The 
learned Judges observed that a Brahmin was not likely to have been 
a cultivating tenant, an observation which applies to the present 
case. The decision in Veerabadrayya v. Sonti Venkanna 5, 
related to a Sarva agraharam granted by a Nuzvid Zemindar and 
treated as Lakhiraj at the settlement and excluded from the Ze- 
mindari and afterwards enfranchised at the Inam settlement. On 
the facts of that casé both the Courts came to a concurrent find- 
ing that Kudivaram and Melvaram rights had always belonged to 
the Agraharamdars and their predecessors in title. The judgment 
admits the difficulty arising from the onus falling on different parties 
for diflerent purposes. We feel no doubt that the burden of proving 
that the Court has no jurisdiction to try the suit will fall on the 
party which seeks to oust the Court’s jurisdiction, but where in the 
absence of conclusive evidence one way or the other, neither side 
is ina position to show where the jurisdiction lies, the natural pre- 
sumption which Courts have recognised about grants from the 
Crown being grants of revenue only, comes into play and will have 
the effect of shifting the onus to tbe party to whom itis disadvan- 
tageous. In Surt Venkata Subbaraya Sastri v. Darappareddt 
Kristnaiya®, the onus was placed on the plaintiff ina suit for eject- 

1. (1871) I. L., R, 15 M, 95 2. (1906) 16 M. L. J. 333 


3, (1913) 24 M. L. J. 656 4. (1912) 24 M. L. J, 655 
5,» (1913) 24 M. L. J, 659 6. (1910) 20 M. L. J. £26 
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ment by an inamdar to prove his title to eject. Inthat case the 
defendants (vendors) came into possession on condition of paying 
the arrears. In Appa Row v. Subbanna?, the presumption laid 
down by a course of decisions was stated to be that a pattadar or 
ryot in a Mitta was entitled to continue in possession so long as he 
regularly paid rent and hada saleable interest. In S. A. No. 561 of 
1908 (unreported) a presumption was raised, where the occupancy 
right was not found, that the tenancy was from year to year, but it 
does not appear from the judgment -what was the nature of the 
holding. These three as well as the three decisions reported in the 
24 M. L. J. are all cases from the Kistna District. Each of these 
authorities must be considered in the light of the facts and find- 
ings of the particular case. S, A. No. 168 of 1912 (unreported) was 
a case of a Darmilla Inam (or Inam granted by Zemindar after 
permanent settlement) which was held to be part of an estate and 
it followed therefrom that the Civil Courts had no jurisdiction under 
the Estates Land Act. This, apparently, was a case, falling under 
S.3cl. 2 (e). 


In Rajaram Row v. Sundaram Atyar, there is only a find- 
ing by the Subordinate Judge of Tanjore that the Tanjore Palace 
estate had ceased to be an estate within the meaning of the Act. 


As regards minor Inams in the Agraharam, it is argued that as 
between the minor inamdar and the tenant none of the presump- 
tions either inthe Estates Land Act or otherwise apply. But we are 
clearly of opinion that the Agraharamdar could not have granted 
more than what he had to give, and therefore if he did not possess 
the Kudivacam, it follows that the minor inamdar also did not have 
it. Thisis pointed outin Maddu Yerrayya v. Yadulla Kangali 
Naidu 3, whichis also published in I, L. R, 34 Madras 246, in these 
words, ‘If the plaintiffs’ Inam were in a Zemindari they could not 
be in a better position as regards the right to eject the defendant 
than the. Zemindar who created the Inam”. Similar observations 
occur in S.A. Nos, 705 to 714 of 1909 to the effect that an inamdar 
stands in no better position than the Zemindar if the inam is carved 
out of the Zemindar’s interest; also in Bhadrayyav. Bapayya*. 
The position inthis suit of the tenants under the minor inamdars 
appears to be stronger than that of the other tenants of the 
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Agraharamdars, and the inamdar must show that he let in the 
defendants as, tenants at the beginning of their occupation 
(Vide Parvataneni Venkatramiah v. Parvataaeni Narayadu 1) 
On the whole we consider that the view taken by tho District Judge 
of the legal presumptions arising in this case is correct, 

On the third contention that the plaintiffs have acquired the 
Kudivaram rights in these lands it was held in Ganpatra v. Putwar- 
dhan v. Ganesh „Baji Bhat 2 that a Saranjamdar or Inamdar 
might acquire occupancy rights by cultivatiog unoccupied land 
himself or through tenants. Tbis priociple corresponds to the 
statutory provision in the exception to S. 8. We are not 
prepared to accept the appellant's contention that S.6 (2) of the 
Estates Land Act was intended only to apply to Zemindaris, nor 
am I disposed to place a narrow iaterpretation onthe word ‘acquired’ 
in the exception to S. 8 so as to exclude acquisition by surrender 
or abandonment. The second clause of S. 6 simply excludes that 
form of acquisition ia whole Inam villages for the purposes of that 
particular clause. In my opinion, this exception must be read with 
5. 6 clause 1, where the word ‘ acquired’ occurs again, and with 
S. 3 (7), which gives ten years for a land to be permanently unculti- 
vated or let without occupancy rights as the limitation period which 
must elapse before rights can be thus ‘ acquired ’ by the landholder. 
An inamdar apparently may acquire Kudivaram rights by transfer, 
succession or otherwise, e. g., by purchase at any time, but a Zemin- 
dar's acquisition by such methods. is subject to the restrictions con- 
tained in clauses 1 to 4 of S.8. It does not appear from the find- 
ings on the facts of this case that the plaintiff’s have thus acquired 
the Kudivaram right in any particular holding concerned in these 
suits, The presumption, therefore is that laid down in Cheekati 


.Zumindar v, Ramasooru Dosra®, that new occupants of waste or. 


abandoned holdings enjoy on the same terms as those under which 
prior occupants held. 
The result will be as stated in my learned brother’s judgment. 


1. (1912) 12M. L. T. 313 2. I.L. R 10 B. 112. 
3, (1899) ILL. R. 23 M, 318 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. Justice Sadasiva Aiyar and Mr. Justice 
Spencer, 


Sornalinga Mudaliyar Petitioner. —Plaintif*. 
v. 
Paitai Naiken alias Pachaiyappa Naiken and } Respondents 
others. (Defendants). 


Negotiable Instwuments Act, S. 43—Joint promiso—Money paid to some— 
Consideration for:promtse by all—Agreement excluding liability of executant 
of pronote—Adinisstblsty of—Law merchant—Evidence Act S. 92, 


Where several persons make a joint promise in consideration of money paid 
to some of them the contract ıs not without consideration with respect to, the 
promise by the others and all are equally liable on the promise, 


Tt is npt open to, the executant of a promissory note who ia liable according 
to the tenor of the note to prove a contemporaneous (oral) agreement with the 
promisee excl ading liability. 


Sesha Atyar y.Mangal Dossjeel, considered; Nerasimham v, Ramas wami? 
followed, 


Petition under section 25 of Act IX of 1887, praying the High 
Court to revise the decree. of the Court of the District Munsif of 
Poonamallee in Small Cause suit No. 473 of 1911. 


S. Ramaswami Aiyar for T. Arumainatham ‘Pillai’ for 
Plaintif. 
K. V. Krishnaswami Aiyar for Respondent. 


The Court delivered the following. 

Judgment :—Sudasiva Atyar J. The District Munsif is in 
error in holding that where several persons make a joint promise in 
consideration of money paid to some of them, the others are 
entitled:to contend that, because no portion of the consideration was 
received by: them, there was no legal consideration for their own 
joiat promise. The consideration paid’ to any ofthe joint promisors 
is legally sufficient to support the promise : of all the joint promisors. 


As regards the case of Sesha Aiyêr v. ‘Mangal Doss jee 1 
the learned judges seemed to have held that the’ single executant of 
a promissory npte could show that there was no consideration for 
the only promise relied on, namely the promise by that single 
executant, If the learned judges intended to decide that a person 
who has made himself liable according to the tenor of the pronote 

aC. R. P, 719 of 1911 20th November 1913 
1, (1909) 20 M. L. J, 144 2. (1913) 24 M. L. J. 91 
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could prove that he and the promisee agreed centemporaneously that 
he should not be held liable, I respectfully differ from that view, as 
it is opposed to S. 92 of the Evidence Act and to the Law merchant. 


The case of Narasimham v. Ramaswami! shows that as 
against the holder, one of the joint executants cannot be permitted 
even to prove that he was a mere surety. The plaintiff’s conten- 
tion as to subsequent interest and costs must also be allowed, 


In modification of the Lower Court’s decree a decree will issue 
in the plaintiff's favour against the five defendants for the sum 
decreed by the Lower Court with interest at 6 percent. per annum 
from the date of suit and costs in the Lower Court, The costs of 
this revision petition will be paid by the 5th defendant to the 
plaintiff, 

Spencer J :—The Respondent (Sth Defendant) in his written 
statement said he signed the plaint promissory note believing the 
plaintiff, who said that if his name was on the note as that of a 
person jointly liable, the other defendants would take an interest in 
discharging the debt. From this it appears that he signed as a 
surety. The District Munsif seems to have thought that there was 
no consideration as between the plaintiff and the 5th Defendant, 
but S. 127 of the Contract Act shows that the value received by the 
principal debtor is a sufficient consideration to him, the surety, and 
S. 128 makes his liability co-extensive with that of the principal 
debtor. He is clearly precluded by S. 92 of the Evidence Act from 
setting up a contemporaneous agreement that he should not 
be made liable on the promissory note, (vide Narasimham v, 
Ramasami},) No doubt a promissory note that is without 
consideration creates no obligation between the parties to the 
transaction (S. 43 of the Negotiable Instruments Act) but the 
District Munsif has made the other persons (Defendants Nos. 1 to 4) 
who signed it, liable. This is therefore, not a case in which the 
negotiable instrument was made without consideration, The Respon- 
dents’ pleader relies on the case of Sesha Aiyar v, Mangal Dos jee 
This was not a case of several executants but of one executant. 
There was a finding that the promisor was a mere namelender for 
the real obligor, and therefore the learned judges who decided that 
case held that there was no consideration by which the former 
could be bound, 


I therefore agree in the order now pronounced by my learned 
brother. 





1. (1913) 24 M, L. J, 91 2. (1909) 20 M. L. J, 144 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Sadasiva Aityarand Mr. Justice Tyabji 


Phatmabi Appellant in both 
cases—Plaintiff.© 

v, 
Haji Abdulla Musa Sait Respondent in both 


cases—Defendant. 


Mutwalliship —Succession—Modes of—Horeditary right—Basis of—Three 
successions from one family—Presumptron of hereditary succession as a term 
of dedioation—Wagf for miaintsnance of founder's farmsly—Claim to hereditary 
right bp founder’s family—Lsss striot proof necessary. 


Under the Mahomedan’Law, succession to the office of Matawalli is regu- 
lated in any of the three modes viz., (1) by the terms of the waqfname or the 
original dedication (2) by appointment by the last male holder or his executor 
and (3) by appointment by the Court. 


A claim to a bereditary right to the office can only be supported as being 


in accordance with the actual or presumed directions of the founder at the 
time of the dedication 


Where there has been a series of appointments of Mutawallig, it is presumed 
that the appointments have been valid and were made in accordance with the 
terms of the original dedication. 


Where ao hereditary claim is set up, the question is not merely whether the 
succession to the office of Mutawalli has for some time been devolving heredi- 
tarily but whether there aie sufficient grounds for holding that the original 
dedication included a provision that the office should go devolve. 


The Court will be satisfied with less strict proof where the wadf is for the 


maintenance of the founder’s family or where the claim is set up by hia family 
members than ın other cases. 


Apart from special circumstances the fact that three successive Mutawalhs 
have been from one family is not sufficient to support the inference that ıt was 


one of theterms of the original dedication that the office should devolve 
hereditaraly. 


Per Sadasiva Atyar J.:—A claim to succeed by hereditary right to a trus- 
tee’s office or to a religious ofice or to any other office should be looked upon 
with strong disfavour by the Courts whether the offee was created by a 
Hindu, Mahomedan, or an adherent of any other creed unless the terms of the 
original grant, or uniform custom constrains the Courts to decide in favour 
ofits being hereditary. 


Second appeals from the decrees of the Court of the Subordi- 
nate Judge of Kistna at Ellore in Appeal suit Nos, 227 and 300 
of 1910 respectively preferred against the decrees of the’ Court of 
the District Munsif of Ellore in Original suit Nos. 448 of 1908 and 
300 of 1905. 


"S.A. Nog. 1470 and 1471 of 1911. Qnd September 1913, 
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P. Narayanamurthi for Appellant. 
V. Ramdoss for Respondent. 


The Court delivered the following 

Judgmeut—T yabji J.—The plaintiff claims mesne profits in 
respect of certain waqf properties. The real questions involved in 
the suit and appeal were the subject of some discussion before us 
but the issues settled by the District Munsif shew that the conten- 
tion of the plaintiff was that she succeeded to the office of Muta- 
walli of the waqf properties by hereditary devolution, and that she 
claimed possession of them on that footing ds against the defen- 
dant, that the defendant on the other hand set up his own title as 
Mutawalli on the strength of an appointment by a person calling 
himself the Kazi, and also by the members of his community. The 
real question thecefore to be decided by us is whether the plaintiff 
has made out that she was the actual and rightful Mutawalli of 
the waqf properties for three years succeeding 6th August 1905, 
and not whether the plaintiff has proved some circumstances which 
would entitle her claims to be considered, were the court asked to 
appoint a Mutawalli of the waqf properties. The relative qualifi- 
cations of the plaintiff and the defendant to be appointed Muta- 
walli need not be considered by us, notwithstanding that asa 
defence to the plaintiffs claim, the defendant claimsto be entitled 
to hold the office of Mutawalli himself. It may be that the defen- 
dant is not the rightful Mutawalli but that would not necessarily 
entitle the plaintiff to succeed in her suit. 


The modes in which a person may come to bold the office of 
Mutawalli seem to be laid down in Baillie’s Digest of Mahomadan 
Law (which it need hardly be said, is a translation merely of the 
Futwa Alamgiri) on page 693 of the edition of 1865 corres- 
ponding to pages 603 and 604 of edition of 1875. It would seem 
that there are three sources from which a persori may trace his right 
to be Mutawalli. 


(1) Appointment by the waqif (that is the original author, 
of the waqf or by some person expressly authorised by the waqif 
to appoint ; and in the abseace of any person so authorised, 


(2) Appointment by the executor of the waqif, and in the 
absence of such appointment, 


(3) Appointment by the Court. 


If the statement given above correctly represents the text of 
the Futwa Alamegiri then, any title to be a Mutawalli must be 
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derived from one of two main sources, namely, either the wagif 
himself, or the Court. 


The authority vested in the waqif to appoint MutawalJi may 
be exercised either by himself directly or through another person, 
he may delegate bis authority in any manner provided for by him 
at the time when the property is dedicated by way of waqf ;in 
other words, at the time of the dedication he may lay down who 
shall have the power of appointing Mutawallis in future, and in 
what way the power to appoint must be exercised. 


The terns of the dedication, including the provisions relating 
to the objects of the waqf, and to the management of the property 
belonging to it need not be reduced to writing, so that there need 
not be a waqfnoama containing the terms on which the dedication 
to waqfis made. Where however the terms of dedications are 
formally reduced to writing in the shape of a waqfnama it is usual 
to include therein provisions relating to the appointment of 
successive Mutawallis. Hence, it is generally assumed that there 
must be some such provisions laid down by the waqif where the ori- 
ginal dedication is not in writing, or at any rate where no document 
containing the terms of the dedication is produced. As a consequence 
of these assumptions where there has been a series of appointments 
of Mutawallis, it is generally assumed that the appointments have 
been valid, which implies that such appointments have been made 
in accordance with the terms of the original dedication relating to 
the mode in which the successive appointments have to be made. 
Thus from the history of previous appointments, the directions 
contained in the original dedication with reference to the mode in 
which the successive Mutawallis are to be appointed may be inferred. 
This inference, it is obvious, is based on what in a great number 
of cases must be recognised to be mere fictions, namely that the 
original dedication, even though it be oral and informal, contained 
specific provisions relating to the mode of appointment and, 
secondly, that the appointments in the past have been valid and in 
strict accordance with the provisions so assumed to be laid down at 
tbe time of the original dedication, It must frequently happen 
that at the time when the dedication is made there are no provi- 
sions laid down with reference to the appointment of successive 
Mutawallis. Again, it is quite in accordance with common know- 
ledge that on the death of a person holding an office of such a 
character as the Mutawallisbip of a waqf his descendants or rela- 
tions should slide into the office without anyone being concerned to 
question their right to do so and without any pretence on the 
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part of the new office holder that his succession is in accordance 
with the terms of the original waqfnama, or the expressed or im- 
plied desires of the waqif. On such successive acts of usurpation 
it is easy to found a claim that the office is hereditary, a claim 
which, however difficult it may be to resist in Court, may be quite 
opposed to the real intentions of the waif. 


Similary a claim to be a Mutawalli may be based on the fact 
that the last Mutawalli purports to appoint the claimant as his 
snccessor. The recognition of a claim based on such an appointment 
equally proceeds on the assumption that in the terms of the dedi- 
cation the waqif empowered each Mutawallito nominate his succes- 
sor. The law does not directly empower the Mutawalli of every 
waqf to appoint his successor but if in regard to any particular 
waqf it is proved that the Mutawallis have been in the practice of 
nominating their successors, it is assumed that the practice hada 
lawful origin and was founded on some provisions contained in the 
waqfnama or some oral directions given by the waqif empowering 
the Mutawallis tonominate their successors. Provisions in the 
waqfnama empowering the Mutawallis to nominate their successors, 
are so usual that it would perhaps be representing the present state 
of authorities if it were said that the Courts assume the existence 
of such a provision in the dedication, unless the contrary is proved. 


It will be seen therefore that a claim based on the allegation 
either that the office is hereditary or that the Mutawalli nominated 
the claimant as his successor must ultimately have reference to the 
actual or the presumed directions of the waqif at the time when the 
dedication was made. 


The claim made by the plaintiff in this case must, if at all, be 
supported on considerations which must be brought under one of 
the various heads to which I have alluded. 


Much reliance was placed by the pleader for the respondent 
on the observations in the case of Syed Abdulla Edreus v, Syed 
Zaist 1 where it was said that where a custom is alleged “ that 
the eldest son succeeds by virtue of inheritance that custom being 
opposed to the general law, must be supported by strict proof”, 
It may, no doubt be conceded on the other hand that where the 
object of the waqf in question is not to support a public charity 
but to provide for the maintenance of a family, the Courts might 
be satisfied with less strict proof in order to hold that the manage- 
ment of the property devolves hereditarily on members of the 


1. (1889) I. L. R. 13 B, 555 at 562, 
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family of the beneficiaries. To this’ consideration must be added’ 


the fact (which was also alluded to in Syed Abdulla Edreus v. 
Syed Zairis' that the law favours the claim of the members of the 
waqit’s family to be Mutawallis and in the Asal itʻis stated that the 
judge cannot appoint a stranger to the office of administrator so 
long asthere are any of the house of the appropriator fit for the 
office, and if he should not find a fit person among them, and 
should nominate a stranger, but should subsequently find one who 
is qualified he ought to transfer the appointment to him.” (See 
Batllies Digest (1865) pages 593 to 594 (1875) page 604. 


The result of these rules of law so far at present material 
would seem to be that the question in a case like the present is not 
merely whether the succession to the office of Mutawallis has for 
some time been devolving hereditarily but whether there are suffi- 
cient grounds for holding that the original dedication by way of 
waqf contained a provision to the effect that the office is to devolve 
hereditarily. I have already stated that in my opinion what may 
be considered sufficient grounds in the case of a waqf of one class 
may not be sufficient in the case of a waqf of another class. 


In the present case there is no allegation, still less any proof, 
that the ‘ waqf’ is of a nature which would in the ordinary course 
be expected to be administered by & succession of hereditary Muta- 
wallis, chosen from one family. Hence there is no reason to con- 
sider the evidence in this case from an attitude more favourable to 
the plaintiff than is implied in the decision to which I have referred 
and it is not alleged or proved that the plaintiff has been nomi- 
nated to be Mutawalli by the last office-bearer. Under these 
circumstances the facts on which the plaintiff relies, namely, that 
there have been from sometime previous to 1874 three successive 
Mutawallis from the family to which the plaintiff belongs seem to 
me to be totally insufficient for supporting “the allegation that in 
accordance with the terms of the original dedication, the Muta- 
walliship of the waqf ought to devolve hereditarily. I do not 
allude more fully to the various facts in this case on which the res- 
pondent relies as tending to throw doubt on the allegation that the 
three successive Mutawallis in question rightfully succeeded to that 
office for it seems that tor the purposes of the present appeal it 
may be conceded that they were rightful holders of the office, and 
yet there is nothing to show that they proposed to succeed to the 
office, not through some appointment or nomination, but as of 
tight. Even if it were assumed that they purported to succeed by 


1. (1899) I. L. R. 13 B. 555 at 662. 
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tight of inheritance there is nothing from which a rule of succes- 
sion can be deduced sufficiently precise or definite for presuming 
that sucha rule was contained in the wagfnama or the terms of 
the dedication. Unless all these facts are alleged and proved Tam 
unable to see how the plaintiff can succeed in her claim, as it has. 
been framed. ‘These reasons for holding that the decision appealed 
from ought not to be disturbed seem tome to apply with greater 
force when it is borne in mind that we are sitting in second appeal 
and that it is not easy to class some of the questions to which I 
have alluded as questions purely of law. 


I am therefore of opinion that the appeal should be dismissed. 
with costs. 


Sadasioa Atyar J.—I entirely agree, and I shall only add that. 
a claim to succeed by hereditary right to a trustee’s office or toa 
religious office or to any other office should b2 looked upon with 
strong disfavour by Courts, whether the office was created by a 
Hindu or a Mahomedan or an adherent of any other creed. The 
holding of any office should depend upon necessary qualifications, 
and, while heredity might raise a feeble presumption of fitness to be- 
considered by Court in arriving at a decision on the question of the 
suecessorship to the office, it should not be raised the dignity 
of a principle which creates a right of succession to any office, 
unless the terms of the original foundation of the office constrain 
the courts to treat heredity as the factor to be considered in deci- 
ding on the right to the office or unless there has been such a pre.. 
cise and uniform course of descent (by heredity almost irrespective 
of any consideration as to the person or post filled for the office). 
as to raise an irresistable inference as to the intention of the origi- 
nal creator of the office. 
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IN THE JUDICIAL COMMITTEE OF THE PRIVY 
COUNCIL. 

[On Appeal from the Court of the Judicial Commissioner 
of Oudh.] 


Present :—Lords Shaw and Moulton, Sir John Edge and Mr. 
Ameer Ali, 


Kali Baksh Singh and others Appellants. * 
v. 
Ram Gopal Singh and others Respondents. 


Deod of gift—Pardanashin lady—Burden of proof of oxeoution—Indepen— 
dent advice—Undue tuflusnce—Rules in favour of purdanashins are protec— 
tions given by law and are not to work as disability. 

Wherea Hindu lady had made a gift of one-half of the properties abso- 
lutely vosted in her to the son of her paramour whom she treated with affection 
from his very boyhood, ın o suit which was subsoqueatly brought to set aside 
the aforesaid deed of gift on the ground that the execatant was a pardanashin 
lady and had no independent advice : 


Held, that the deed was duly executed, that she had the proper legal capa- 
city to execute it, (bat ıt was read over to her and expliined, that no undue 
ioflaence over ber was proved, aud that as she was a wohan gifted with stiength 
of will and busimess capacity and the deed in question was not under the circum- 
stances of her lıfe ın any way an unnatural disposition of her property the 
deed must be held to be an expression of her deliberate mind, rencering 
independent advice wholly unnecessary. 

Held, further that although in case of a desd of gilt executed by a perda- 
nagbin lady those who relied apon the deed had to prove affirmatively and con- 
clusively that ‘the desd was not or! executed by, but was “med, to, and 
was really understood by” and" wa sot signed under dus abu arose from 
the free and independent will of the grantor,’’ these provisions were a legal pro- 
tection extended to her and could not be transmuted into a legal disability. 

Held further that to sustain an allegation of undue influence the facts must 
fall ander the general and useful category of the principle waich 10 the language 
of Lord Kingsdown in Smith vw. Kapi “applies ta every case where 1qfluence is 
acquired and abused, where confidence 198 reposed and betrayed.” 

Miraa Sajiad Hossain v. Nawib Wasir Aliand otherstaund Mohammed, 
Bakhsh Khan y. Hessein Bib? approved and distinguished, 


Appeal from a Judgment and Decree of the Court of the 
Judicial Commissioner, dated May 21, 1908, reversing a Judgment 
and Decree of the Subordinate Judge of Rae Bareli, dated February 
15th, 1907. 

The facts material to the case are sufficiently set forth in the 
Judgment of their Lordships. 


1 (1859) 7, H. L. cases 760, 
2, (1912) I. L. R. 34 A. 455 (P.C.) 3. (1888) 1. L. R. 15 C. 684 (P. C.) 
"27 th Novemter 1913. 
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De Gruyther K.C. (with him Dube) for the appellants contended 
that the deed of gift was executed by the lady who was a good 
business woman and able to read and write. She brought up the 
donee as her own child. He was the legitimate son of her paramour. 
She signed it as did the Patwari and other witnesses including the 
family priest. The Sub-Registrar recorded what occurred when 
’ the deed was produced before him, at her residence. There was no 
proof that tbe father of the boy in any way influenced her. She 
required no independent advice as she was well able to understand 
the nature of her own act. The decd wasan expression of her 
deliberate mind. The property in question formed only one-half of 
ber estate. From this as well as from other circumstances of the 
case, it was only natural for her to have executed the deed. 


Reference was made to Mirzı Sajjad Hossain v. Nawab 
Wazir Ali and others!1, Mahomed Bakhsh v. Hosaini Bibi? and 
In re Coomber?. 


Sir Erle Richards K. C. and Ross K. C. on behalf of the 
respondents contended that the deed of gift was invalid and could 
not stand. The executant was not proved to have had independent 
advice or to have understood the transaction, the gift was made in 
favour of the son of her paramour who was her mukhtar. The 
property was ostensibly for the father who must have influenced 
her. 


Reference was made to Mirza Sajjad Hossain v. Nawab 
Wazir Alil Mohamed Bakhsh v. Hoseini Bibi? Alleard v. Skinner 
and Kanai Lal v. Kamini Debi’. 


De Gruyther replied and referred to Hakim Ikramuddin v. 
Najibane. 


The judgment was delivered by 


Lord Shaw':—Tbhis is an Appeal from a Judgment and Decree 
of date the 21st May 1908, of the Court of the Judicial Commis- 
sioner of Oudh, which reversed a Judgment and Decree of the Sub- 
ordinate Judge of Rae Bareli, dated the 15th February 1907. 


The Plaintiffs ask that a Decree for actual and proprietary 
possession of certain shares in villages in Pargana Salon be passed 
in their favour against the Defendants, and for an account of mesne 
profits. 





1, (1912) I.L. R 34A. 458, (2. C.) 2. (1888) I. L. R.15 C. 684 (P. C.) 
3. (1911) 1. Ch. D. 723 4. (1887) 36 Ch. D. 145 
5. (1867) 1. B.L. R.O.C. J. 31 note 6. (1898) L. R. 25 I. A. 187 
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It is unnecessary to enter upon many details of the case. The 
portion of it which was laid before the Board consists in a demand 
for cancellation of a deed of gift dated the 24tb September 1903, 
executed by ove Balraj Kuar in favour of Ganga Bakhsh Singh, 
gon of the Appellant, Kali Bakhsh Singh. 


This deed has been upheld by the Subordinate Judge, and has 
been declared invalid by the Court of the Judicial Commissioner. 


It is important to observe what were the grounds for the can-' 


cellation of thisdeed. They are gathered together in the issues 
framed by the Subordinate Judge, and are as follows :— 


(1) Did the lady execute the deed of gift ? 


(2) Wasit written and completed without her knowledge? Was she able 
to understand the transaction? 


(3) Was she of unsound mind at the time of the writing of the seid 
deod ? 


The relation of the parties to the deed was, briefly stated, thus : 
—Balraj Kuar, who died two months after the execution of the 
deed of gift, wasa purdanashin lady. She was possessed of a 
number of villages, or rather of shares therein, and she bad become 
absolute owner thereof as the result of gifts made by one Bishu- 
nath Singh. At least. six deeds of gift are produced, and there 
can be little doubt that the lady thoroughly; understocd this form of 
transaction. Her husband had died many years before, namely, in 
1881, and her property was managed by Kali Bakhsh Singh, who 
was her mukhtear, and with whom she formed an intimacy the result 
of which was the birth of two illegitimate daughters. One of these 
was alive at the date of the deed. 


Ganga Bakhsh Singh was the legitimate son of Kali Bakhsh 
Singh, and the suggestion seems to be warranted which points not 
only to the affection which Balraj Kuar had for Kali, Bakhsh, but 
to the attachment which she had formed to the boy. The interests 
represented by the Plaintiffs are derived from remote relationship 
to Brij Mohan Singh, the deceased husband, and to Bishunath 
Singh, the father-in-law, of the lady. 


Upon the issues as framed and the contentions of parties as 
pleaded, the Subordinate Judge, who manifestly conducted the case 
with great care, had no, doubt. As°"to the Plaintiffs’ evidence he 
holds that it “ is absolutely unreliable “ and seems to me a pure 
concoction.” Reasons are given for this opinion, and the judg- 
ment upon this part of the case does not seem to be controverted 
in the Court.of the Judicial Commissioner. In short, the attack 
upon the deed by the evidence let by the Plaintiffs has failed, 
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Kali Baksh As to the evidence tendered in support of it the matter stands 
Singh thus: Æx facie it is duly signed and attested. It bears the signa- 
Ram Gopal ture of Balraj Kuar, of the Patwari, Lachman Pershad. and of 
is tbree other witnesses, including the family priest, Above all there 
_is the certificate of Bunyad Husain, the Sub-Registrar of Salon, 
as bo what occurred when the deed was produced by Balraj Kuar 
before him at her residence. It is duly registered. There seems no 
reason to doubt the value of his testimony, which is believed in its 
“entirety by the Subordinate Judge. Apart from the circumstances 
tobe now mentioned the deed appears to be beyond suspicion, 
being attested by just those persons who would be naturally called 
in for such a purpose and being registered in the usual way by the 

proper officer. 


Their Lord-hips incline to the opinion that the judgment of 
the Suboruuie judge would not’... been reversed but for the con- 
trolling weight which was attached by the Court of the Judicial 
Commissioner to the fact that tre lady in the transaction had not 
independent advice. The view, put briefly, adopted in that Court 
is this: The deed was executed io favour of the son of a paramour 
and therefore, to all intents and purposes, in favour of the para- 
mour himself, be also being a person who was her mukhtear. Al- 
though there is no direct evidence that he ever influenced her to 
make a giftin favour of his son, still, in the circumstances the 
deed (so it is maintained) must fall, because the law.makes an abso- 
lute demand that a person in sucha situation should have indepen- 
dent advice. The absence of this element entitles a Court of Law 
to set the deed aside. 


There are several circumstances which favour this conclusion. 
In the first place, the lady was a pardanashin lady, and the law 
throws around her a special cloak of protection. It demands that 
the burden of proof shall in such n case rest, not with those who 
attack, but with those who found upon the Deed, and the proof 
must go so far as to show affirmatively and conclusively that the 
deed was not only executed by, but was explained to, and was 
really understood by, the grantor. In such cases it must ako, of 
course, be established that the deed was not signed under duress, 
but arose from the free and independent will of the grantor. The 
law as just stated is too well settled to be doubted or upset. as 
expressly re-affirmed by this Board in the case of Sajjad ii 
Nawab Wazir Ali? and nothing that is now said can, or is inten i 
to, disturb it. 





1, (1912) I. D, R. 24 A, 455. (P. C, ) 
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In the next place, a fact which has given rise in their Lordships’ 
minds to considerable difficulty, has been that Kali Bakhsh, the 
father of the donee and the mukhtear of the donor was not exa- 
mined as a witness, 

This brief review is given by way of indication that the judg- 
ment now to be announced has been arrived at after a full balancing 
of the considerations both in fact and in law which affect the ques- 
tion to be determined. 

The property conveyed by the deed of gift amounted, as the 
Board were informed, to about one-half of the lady's estate. It was 
not contended that her outward style or mode of life had thereby 
been changed, or that any impoverishment had occurred, the case 
being thus distiuguished from those of donations of practically the 
entire property of the donor, of which the case of Sajjad Husain 
above referred to was an instance. 

There Lordships are satisfied on the salieat features of the 
case as follows :— 

1. Asto the execution of the deed. The challenge of this 
has failed, and both the Courts blow hold the execution to be pro- 
perly and satisfactorily established. 


2. As tothe capicity of the grantor. Upon this subject the 
Courts below are also agreed in holding that competency is proved. 
In their Lordships’ judgment, this is so, as aftermentioned, in a 
special degree. 

3. As to the deed being read over, and explained. Again both 
Courts are agreed. But while the Subordinate Judge thinks that the 
explanation was thorough, the Judicial Commissioners appear to 
incline to the view that it was perfunctory. Upon this matter much 
depends upon whether the grantor of the deed was a person ac- 
customed to business or tothe management of affairs. It is upon 
this point that their Lordships find themselves in agreement with 
the Subordinate Judge. Indoing so they found upon what is ad- 
mitted not only by him, but by the Court of the Judicial Commis- 
sioner, It appsars that the lady had been in the habit for a consider- 
able period of years of managing her affairs, of entering up her 
accounts, and of attending to business. Upon another part of the 
case it rather appears from the judgment of the Judicial Commis- 
sioner, Mr. Chamier, that the lady had much strength of will, and 
that her father-in-law, Bishunath Singh “ used to obey Balraj Kuar 
more than the latter obayed him ” while with reference to the issue 
now under discussion, the same Judicial Commissioner says, ‘ It 
is proved by evidence adduced by the Plaintiffs that Balraj Kuar 
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signed her own accounts and looked after her own affairs.” Their 
Lordships in short, do not entertain much doubt that this pardana- 
shin iady was a capable woman, fully alive to the direction of her 
own interests, and well aware of what she was doing. 


4. As to undue influence. Nothing of this kind is proved affir- 
matively and the inference upon the subject must depend to a con- 
siderable extent upon the view which is taken as to the capacity of 
the grantor of the deed. The suggestion that Kali Bakhsh prompt- 
ed a gift in favour of bis son doesnot seem to rest upon anything. 
more than that he was mukhtear or’held a power of attorney in re- 
gard tothe management of her property. It is regrettable that 
the matter was left thus in the region of conjecture. There is no 
evidence of any kind that the mukhtear either mismanaged or over- 
managed anything committed to his charge, or that in any particular 
regarding her affairs he withstood the lady or controlled her pur- 
poses. It is accordingly necessary to consider whether the facts of 
this case fall under the general and useful category of the priaciple 
which; in the language of Lord Kingsdown Im Smith v. Kay! 
“ applies to every case where influence is acquired and abused,where 
confidence is reposed and betrayed.’’ ‘Their Lordships do not find 
themselves able to affirm that such abuse or betrayal occurred. It is 
no doubt true that the evidence in such a case would not require to 
have been very strong, but there is no evidence at all which would 
lead to the cunclusion. 


As stated, their Lordships incline to think that the Judgment of 
the Subordinate Judge would have been affirmed by the Judicial 
Commissioners but for the view thus expressed :—“ It is needless 
to cite authorities to show that ‘such a gift cannot stand unless it 
is proved that the lady had independent advice.” 


In their Lordships’ opinion there is no rule of Jaw of the abso- 
lute kind here indicated. The possession of independent advice, or 
the absence of it, is a fact to be taken into consideration and well 
weighed on a review of the whole circumstances relevant to the 
issue of whether the grantor thoroughly comprehended, and delibe- 
rately and of her own free will carried out, the transaction. If she 
did, the issue is solved and the transaction is upheld; but if upon a 
review of the facts—which include the nature of the thing done and 
the training and habit of mind of the grantor, as well as the proxi- 
mate circumstances affecting the execution—if the conclusion is 
reached that the obtaining of independent advice would not really 
have made any difference in the result, then the deed ought to 
1. (1859) 7 H. L. Cases 750 sai 
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stand. The present, in their Lordships’ judgment, appears to be a 
case of that kind. 

Their Lordships, as already mentioned, have fully in view the 
fact that the lady was a pardanashin lady, but the evidence as to 
ber strength of will and business capacity, and the fact that the 
deed as granted is not in the circumstances of her life in any way 
an unnatural disposition of part of her property, go far, taken 
together with tbe evidence in this case, to convince them that the 
deed was granted by her as the expression of her deliberate mind 
and apart from any undue influence exerted upon it. In short 
their view is that if independent outside advice, which is an essenti- 
ally different thing from independent outside control, had been 
obtained the lady would have acted just as she did, Much as their 
Lordships support and approve of the protection given by law to a 
pardanashin lady, they cannot transmute such a legal protection 
into a legal disability. She might, especially if the outside adviser 
had been a lawyer, have altered the shape or form of the trans- 
action, but in substance and result she would have carried out the 
same purpose and will as are expressed by the deed under challenge. 
They refer to the Judgment of Lord Macnaghten in Mahomed 
Bukhsh Khan v. Hosseini Bibi.+ 

In these circumstances their Lordships will humbly advise His 
Majesty that the Judgment and the Decree appealed from should be 
reversed and that of the Sabordinate Judge of date the 15th 
February 1907 should be restored. The Appellants will be entitled 
to the costs since the date of the last-mentioned Judgment and to 
the costs of this Appeal. 

Solicitors for appellants :—Barrow, Rogers and Neville. 

Solicitors for respondents :—T. L. Wilson and Co. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Ayling and Mr. Justice Tyabji. 


A. R. Iswaram Pillai Appellant* 
(Plaintiff) 
D. 
S. Taregan and others Respondents 
(Defendants). 


Hypothecation—Sum kept with mortgagee tobe paid to a third person— 
The right of such third party to sue the mortgagee for money so reserved. 

One S executed a hypothecation bond in favour of defendants and kept a 
portion of the smount with defendants ‘' ın order to be paid to and get a receipt 


~ 1. (1888) I, L. R. 15 C. 684 P.C. 
” 5, A, No. 998 of 1912, 13th November 1913, 
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from plaintiff on account of balance due to him for purchase of yam.” Plaintiff 
who was nota party to the contract sued to recover the amount. Courts below 
dismissed tho suit on the ground that there was no privity of contract. 


Held that the proper person to sue was the promisee and that plaintiff 
being & stranger to the contract though entitled toa benefit under ıt was not 
entitled to sue, 

Second appeal against the decree of the District Court of 
Tinnevelly in A. S. No. 406 of 1911, perferred against the Decree 
of the Court of the District Munsiff of Ambasamudram in O. S. 
No. 582 of 1910. 


B. Narasimha Rao for T. M. Krishnaswami Aiyar for 
appellant. 


S. Ramaswaimst Aiyar for respondent. 


B. Narasimha Rao:—T!’ Lower Courts were wrong in 
holding that the plaintiff is not entitled to maintain the suit 
on the ground of want of privity between him and the defen- 
dants. The plaintiff is entitled to sue on general principles of 
justice, equity and good conscience. The rule that third parties 
cannot sue on & contract is not an inflexible rule and several excep- 
tions to it have been recognised in Indian Courts. Persons who 
are intended to be benefitted by a contract are entitled to sue on it 
though they are not formal parties to it. Itis a sort of trust 
founded on contract. The stricter rule of English Law based on 
technicalities of English, procedure has not been followed here. 


The First Indian case recognising the exception is Khwaja 
Muhammad Khan v. Husaini Begam1, It has been followed in 
Shuppu Ammal v. Subramanian? Arumuga Goundan v, Chin- 
nammal2 Rajagopala Raju v. Daile Rashayya* Rukmabat v. 
Govind Moreshwar 5 Pratab Narain Mukerjee v Sarot Kumar 
Debi °. Reliance was also placed on the observations of Sadasiva 
Aiyar, J. in his referring judgment in Balamba v, Krishnaya?. 
The latest and the stronzest case is the Judgment of Jenkins, C. J. 
and Mookerjee J. in Debnarain v. Ramsadhan 8. It is impossible 
to distinguish that case from the present. The circumstances 
referred to by their Lordships as “ material to remember” in that 
case, it is true, are not found here. But they are not essential and 
are referred to only as showing that the fund has been earmarked 
for paying the plaintiff. In this case such an intention is made 
manifest by the very language of the mortgage deed Ex. E. 

1. (1910) I. L. R. 82 A. 410 (P.C) 2. (1909) I. L. R. 33 M. 230 _ 
„3. (1911) 2L M. L. J. 918 4. (1911) 22 N. L. J. 159 

5, (1904) 6 Bom. L. R. 421 6, (1900) 5C. W. N. 386 

7. (1918) 25 M. L. J. 65 8. (1913) 17 C, W, N. 1143 
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This aspect of the matter was never considered in the Courts below, 
Gregory v, Williams 1 shows that even in England the rule is some- 
times relaxed. The comments of Jessel, M, R, in In re Empress 
Engineering Co.,2 on the decision ia Gregory v. Williams?! , are very 
instructive. Balambav. Krishna yya» Debi Narain v. Ramsudhan* 
has been followed in C. M. A. No. 51 of 1912 by Sadasiva Aiyar J. 
Reference was made to the statement of the Law in Halsbury’s 
Laws of England Volume VII, page 344, and Cyc. of American Law 
aod Procedure, Volume IX. 


Secondly, that in any event there is a declaration of trust in 
favour of the plaintiff, Ss. 5and6 of the Trust Act apply, The 
mortgagor is the trustee and the defendants the Mortgagees the 
trustees. The plaintiff is the beneficiary ;and the fund of Rs. 450 
kept in deposit is the subject matter of the trust. There can be 
no doubt that he was intended to be benefitted by the trust. 

And lastly, The defendants were constituted agents of the 
mortgagor for the purpose of paying off the plaintiff and they are 
bound to pay him. Bowsted on Agency 5th Edn. page 426, 


S. Ramaswami Aiyar, The cases relied on by the other side 
viz. Khwaja Muhammad Khan v. Husaini Begam®, Supp 
Ammal v. Subramanian’, Arumuga Goundan v. Chinnammal™ 
Rajagopala Raju v. Radhayya® and Rukmabai v. Govind Mor- 
sewar® are cases of family settlements in which the parties are all 
related to each other. Even those cases recognise the general rule 
that a third party cannot sue. 9.37 of the Indian Contract Act 
enacts the rule, To this rule trusts are an exception.” But in this 
case there is no question of trust since the direction to the mort- 
gagee to pay plaintiff could be revoked by the mortgagor. Siva 
Subramania Mudaliar v. Gnana Sambanda Pandara Sannidhi? 
Raghunatha Chariar v. Sadagopachariar1°, In a much stronger 
case of a husband in insuring a policy for the benefit of his wife this 
Court has held that no trust arises. See Balamba v, Krishnay yatı 
and the observations of the Chief Justice. Also referred to Oriental 
Government Security Life Insurance Co. v. Vanteddu Ammi Raju? 
Cleaner v. Mutunl Reserve Fund Life Assoctation!3, Khawaja 
Muhammad Khan v. Husaini B egaa no new doctrine. 
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Iswaram See S. 28 Cl. (c) of the Specific Relief Act. As to whether a trust 
Pillai will arise, see Khawaja Muhammad Khan v. Husaini Begam! 
Taregan In re Empress Enyineering Co.,2 Gandy v. Gandy? In re Rother- 
ham Alum & Chemical Cn., and even if by a fiction the consider- 
ation money could be assumed to have been retransferred by mort- 
gagor to mortgagee for payment to a third party no obligation to 
latter can arise. Williams v. Everett’ Gregory v. Williams ° 
and Touche v. Metropolitan Railway Warehousing Co.” are quite 
a different classes of cases. See Pollock on Contracts p. 206. Shep- 
hard on Contract Act Notes to S. 37. In Deb Narain v. Ram 
Sadhan ® there was an independent contract between vendor and a 
third party and none of the circumstances relied on are present 
bere. S.6 Trust Act will not apply. The fact is for whose benefit 
is the transaction intended and whether the covenant is recoverable. 
B. Narasimha Rao replied. whether plaintiff should be 
allowed to sue or not is really a matter of procedure and not of 
substance. If his right is negatived, the result will be that he will 
have to proceed against the mortgagor and there will be a multipli- 
Nig of suits. The mere fact that a direction to payment be revoked 
will not make it any the less a trust if the other conditions are 
satisfied. S. 78 of the Trust Act is important in this respect. It 
shows that there may be revocable trusts which stands good till 
revoked. The English Cases do not help us for admittedly the 
English Law is much stricter-than ours. 


The Court delivered the following 


Judgment :—T yabji J.--The plaintiff sues for a decree for a 
sum of Rs. 610 which inclades the principal sum of Rs, 450 and 
interest. This sum is claimed as due on a hypothecation bond pur- 
porting to be executed on the 27th August 1907 to which the 
plaintiff was not a party, but which was executed by one sahib 
Shaik Uduman Tharagan in favour of the Ist and 2nd deferidunts 
and of the father of the 3rd and 4th defendants, whom I shall refer 
for brevity as the defendants, Sheik Uduman Tharagan the execu- 
tant of that bond was a debtor of the plaintiff and he asked the 
defendants (in terms to which I shall immediately refer) to pay off 


the sum of Rs. 450 whi 8 due from Sheik Uduman Tharagan 
himself to.the plain 
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The material portions of the bypothecation bond are as 
follows :—“ The Hypothecation bond executed on the 27th August 
1907 to “ the defendants............... ” the sum received on the 
hypothecation to you of the following properties belonging to me 
An pana tet ”, then the particulars of the Rs. 2000 are given which 
includes the following item “asum of Rs. 450 is kept with you in 
order to be paid to and get a receipt from ‘‘............ the plaintiff” 
on account of the balance due to him in respect of the purchase of 
yarn,” 


It will thus be seen that the plaintift claims to have a contract 
enforced to which he was not a party but which was entered into 
between his debtor and the defendants. 


The defence is First, that the plaintiff being a stranger to the 
contract could not sue on it; and secondly that, though the con- 
sideration for the hypothecation bond was originally fixed at 
Rs, 2000, (including the payment of the sum now in question), yet 
that that agreement was modified by a notice given by the defen- 
dant’s Vakil 20 days after the date of the hypothecation bond; and 
that subsequent to that notice even as between the said Sheik 
Uduman and the defendants there was no contract that the defen. 
dants should pay the said sum to the plaintiff and that, the charge 
created by the hypothecation in favour of the defendants was 
effective only in so. far as the consideration had actually passed 
between the parties thereto at the date of the said notice viz,, for 
Rs. 1250. The endorsement of the hypothecation bond and 
a decree Exhibit 4 which refers to it or relied upon as 
evidence of this modification of the terms of the hypothecation 
bond. 


Both the lower courts have dismissed the suit and the learned 
District Judge in doing so said, “the only question argued is 
whether there was privity of contract between the plaintiff’ and he 
defendants. 


It was argued before us that the plaintiff was entitled to sue 
on the contract notwithstanding that he was not a party to 
it——-and mainly on two grounds. The first argument was 
that by the terms of the hypothecation’ bond it was 
agreed that a trust should be created in favour of the plaintiff 
and that if this was so the plaintiff could enforce the agreement. 
In the second place it was argued that the general rule of law that 
a person who is not a party to acontract cannot become entitled 
by that contract to demand the performance of any duty under it 
was not more applicable in India after the decision of the Privy 
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Council in Khwaja Mahomed Khan v. Husaini Begam especially 
as that decision is explained and applied in Debnarain Dutt v. 
Ramasadhan Mundal? a decision of Sir Lawrence Jenkins C.J. and 
Sir Ashutosh Mukerjee J. of the Calcutta High Court. It seems to me 
however that what were put forward as two distinct heads of argu- 
ments were in the circumstances of the present case indistinguish- 

able and that both depend upon the consideration of the same 
question. For it is admitted that ifthe terms of the hypotheca- 
tion deed are given effect to ia their entirety, the plaintiff would 
receive the money from the defendants. The consideration of the 
question whether the plaintiff is entitled to have the terms of the 
hypothecation deed enforced is not, it appears to me materially ad- 
vanced by the determining whether, if they were enforced, the 
money would be payable to the plaintiff through a trust or other- 
wise, or, to use the terms of the Trusts Act by determining whether 
the defendants agreed to annex to their ownership of the money the 
obligation of paying it to the plaintiff or he merely agreed to pay 
it to the plaintiff. Assuming that the money would be payable 
through a trust, the question would still remain whether the plain- 
tiff can require that the trust should be completed. Assuming in 

other words, that when the defendants agreed to pay to the plain- 

tiff the sum claimed, they agreed to become the trustees of the. 
plaintiff, the question still remains whether that agreement can be 
enforced by the plaintiff. Every trust requires at its creation'an 
agreement between the trustee and the author of the trust (See 
S. 10 Trusts Act.) It is true that such an agreement is not 
always expressed, but is often implied and in the case of construc- 
tive trusts it may be imposed upon e person against his will, Here 
it is evident tbat it is sought to be imposed against the will of the 
alleged trustee. It is necessary to mention that in the present case 
the trust can be imposed only.if the agreement is enforced at the 
instance of the plaintiff, for here there is no property transferred 

to the defendants of which they agreed to become trustees, but all 

they agreed to do was at the most to allocate a certain sum in 

their own hands and to make that sum the trust fund. The prin- 
ciple of constructive trust can have no bearing on this point for it 
cannot be contended that if A agrees with B to become a trustee 
for C, the mere agreement between A and B even if B afterwards 
repudiates it, (and if A consents to such repudiation) will make B 
a constructive trustee for C. Anagreement to become a trustee is 
not for the purposes of the present case and in respect of its en- 
forceability distinguishable from an agreement to pay a sum of 


1 (1910) I. L. R. 32 A, 410 9, (1913) 17 O. W. N. 143 
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money. In such cases the trust can arise only after the contract 
has been performed ; until the trust arises it is merely a contract 
to create 8 trust and so long as the trust is not complete it is what 
in another connection is called an executory trust as distinguished 
from an executed trust ; and until the trust is executed there will 
be no trustee but only some person possibly” in progress towards 
being a trustee ” (in the words used by Sir Thomas Plumer in Wail 
v. Bright}. Even after he has completed his progress of being 
a trustee he may occupy 8 position such as the vendor in Shaw v. 
Foster 2 was held to occupy. That position is thus described by 
Earl Cairns, “ the trustee was not a mere dormant trustee, he was 
a trustee having a personal and substantial interest in the property 
a right to protect that interest and an active right to assert that 
interest if anything should be done in derogation -of it. The rela- 
tion therefore of trustee and cestui qui trust subsisted but subsisted 
subject to the paramount right of the vendor and trustee to pro- 
tect his own interest as vendor of the property.” (p. 338.) 


The present case for these reasons seems to me to be quite 
different from others where a trust has already been created and 
the beneficiary seeks to enforce it. 


I come therefore to consider whether the agreement referred 
to can be enforced at the instance of the plaintiff. In the decision 
of the Privy Council in Khwaja Mahamad Khan v, Huseini Begam3 
the parents of a bride and bridegroom (who were both minors) 
entered into an agreement which the bride sought to enforce by 
suit. The marriage was recited as the cause leading up to the 
agreement. Their Lordships allowed the suit on the following 
grounds.” (1) that Tweddle v. Atkinson 4 was an action of as- 
sumpsit and that the rule of common law on the basis of which it 
was dismissed was not applicable to the facts and circumstances ” 
ot the case. They state, apparently, as the reasons why Tweddle v. 
Atkinson® did not apply, (2) that the agreement executed by the 
defendant specifically charged immoveable property for the allow- 
ance which he bound himself to pay to the plaintiff; (3) that the 
plaintiff was the only person beneficially interested under it,’ and 
from this they draw the conclusion; (4) that ‘‘although no 
party to the document, she was clearly entitled to proceed in 
equity to enforce her claim,” After this they remark (5) “ in India 


1, (1820) 37 Eng. Bep. 456 S. C. 1. Jac. and W. 494 at p, 503. 
2. (1878) L. L. 5 H. L. 321- 

8. (1910) I. L. R. 32A 410, 

4, (1861) 121 E. R, 162; 1.B. and S 393, 
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and among communities circumstanced as the Mahammadans among 
whom marriages are contracted for minors by parents and guar- 
dians, it might occasion serious injustice if the common law doctrine 
were applied to agreements or agreements entered into in connec- 
tion with such contracts.” Their Lordships do not refer to S. 23 
of the Specific Relief Act which provides that “ where a contract 
is a settlement on marriage—any person beneficially entitled there- 
under ” may obtain specific performance of the contract. 


It seems to me that none of the circumstances on which their 
Lordships based their decision are present in the case now before us. 


The facts in Debnarayan v. Ramsadhan1 are somewhat similar 
to the facts of the case with which we are dealing ; but there were 
present in that case certain very material circumstances which are 
not present here; (1) all the parties to the contract sued upon 
were on the record ; (2) the contract was communicated to the 
plaintiff and he accepted the arrangement ; (3) -in consideration 
of such acceptance the plaintiff handed over a patta which had been 
deposited with him under the impression that by so depositing it a 
charge was created on the property in his favour; (4) by the 
agreement sued upon the plaintiffs debtors had parted with the 
whole of their property in moveable and immoveable to the 5th de- 
fendant ; (5) the aum sued for“ was allocated and held by defen- 
dant No. 5 for the benefit of the plaintiff so that in a sense the 
money was re-ified and ear marked for this purpose.” Sir Lawrence 
Jenkins with reference to these facts states “we have here then a 
position in which it would be in accordance with the principles of 
justice equity and good conscience, the abiding rulein these Courts, 
that the plaintiff should be entitled to enforce this claim against 
defendant, No. 5.” Then he states that Tweddle v. Atkinson*. does 
not bind the Indian Courts because (1) that decision was on a form 
of action peculiar to the common law courts io England and was 
influenced by the fact that no action in assumpsit could be main- 
tained upon a promise unless the consideration moved from the 
party to whom it was made,” whereas under the Indian Contract 
Act. Sec. 2 (d) ” we have a definition of consideration, which is 
wider than the requirement of English law (2) Sir Lawrence Jenkin’s 
second reason is stated in the following terms. “ We have now 
ample authority for saying that the administration of justice in these 
courts is not to be in any way hampered by the doctrine laid down 
in Tweddle v, Atkinson? that I take to be the result of the decision 
of the Privy Council in a recent case which is reported in Kwaja 

1, (1018) 17 C. W, N. 1143 2. (1861) 121 E. R, 762, 1 B. and S. 293. 
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Muhamad Khan v. Husaini Begam1, In the report of that case 
in the Calcutta Weekly Notes there is an interlocutary remark of 
Lord Macnaghton which indicates the limits imposed on a Court 
of Common lew. ‘There hesays, ‘ Supposing (that is the plaintiff) 
were an English woman it is true she could not bring an action 
in the King’s Bench Division, but could she not bring a suit in 
equity? The answer of the learned Counsel.was ‘ yes’. The bar 
then in the way of an’action by the person not a direct party 
to the contract was probably one of procedure and not of substance. 
In India we are free from theseand are guided in matters of 
procedure by the rule of justice equity and good conscience.” 
(3) After that Sir L. Jenkinsrefers to three cases Gregory v. 
Williams? ; Touche v. Metropolitan Railway Warehousing 
Company® and Gandy v. Gandy. And finally he concludes 
by saying “there is a valuable exposition of the law by Lord 
Hatherley—' The case comes within the authority that where a sum 
is payable by A. B. for the benefit of C.D. C.D. can claim under the 
contract as ifit had been made with himself, “ That appears to me 
to be a principle which is of distinct use in the consideration of this 
case.” 


It was argued before us, mainly on the authority of the ruling 
to which I have just referred that the doctrine that a stranger to a 
contract cannot sue on it was no more applicable in India. With 
reference to this contention it is necessary to consider some of the 
remarks in the decision. It must be observed that the statement of 
Lord Hatherley in Touche v. Metropolitan Railway Warehousing 
Company’ cited by Sir Lawrence Jenkins, cannot be said to have 
been accepted by the Courts of Equity in England asa sufficient 
exposition of the law, See per Lord Bowen in Gandy v. Gandy?, 
Sir Frederick Pollock refers to it (Contracts 6th Ed.p. 202)as having 
been overruled by the Court of Appeal in England ‘and he cites In 
re Rotherham Alum and Chemical Co.® Lord Justice Lindley says 
in that case, “ An agreement between A and B that B shall pay C, 
gives C no right of action against B. I cannot say that there is in 
such a case any difference between equity and common law. Itisa 
mere question of contract. It is said that Mr. Peace has no equity 
against the Company because the Company had the benefit of 
his labour. What does that mean? If I ordera coat and receive 
it, I get the benefit of the labour of the cloth manufacturer ; but 
does any one dream that Iam under any liability to him? It is 








1. (1910) 14 C.W. N, 865 s.c. 82 A, 410 9 (1817) 3 Mr. 582 B. c. 36 E. 294. 
8. (1871) L. R. 6 Ch. Ap. 671 4, (1884) 30 Ch. D, 67, 
5 (18:3) 25Ch, D, 103at p, 111 
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mere fallacy to say that because a person gets the benefit of work 
done for somebody else he is liable to pay the person who did the 
work.” See also In re Empress Engineering Company! per Jessel 


‘M. R., in the course of the arguments and Lindley on Companies p. 
‘148 cited by Pollock Op. Cit. 


Sir George Jessel says in the case last cited “I know of no 
case, where, when A simply contracts with B to pay money to C, 
C has been held entitled to sue A in equity. ” These decisions also 
show that this doctrine is not one merely based on the technicalities 
of common law procedure in England, but that it finds a place in 
the equitable principles which Sir George Jessel M. R. and other 
eminent exponents of equity were not reluctant to enforce, This 
agreement between the rule of Common law and equity is brought 
out also in the remarks of Brett L. J. in Wilson v. Lordbury2 
while the point where equity and Common law differ is indicated 
by Cotton L. J. in Gandy v. Gandy? and by Bowen L. J. ib. p. 
69-70. The latter points out of that if the true intent and effect of 
of a contract is to give to third parties a beneficial right under it, 
that is to say, to give them a right to have the covenants in the con- 
tract, performed—and this can only happen, (as pointed out by Sir 
George Jessel in In re Empress Engineering Co.,* when the parties 
have no power to coming to a new agreement the next day, releas- 
ing the old one’—then the stranger maybe allowed ina Court of 
Equity to enforce his rights under the contract : but that the whole 
application of this doctrine depends upon its being made out that 
upon the true construction of the contract such a beneficial right is 
given. Cotton L. J. says :—“ Now of course asa general rule, a 
contract cannot be enforced except by a party to the contract ; and 
either of the two contracting together can sue:the other if the other 
is guilty of a breach of or does not perform the obligations of that 
contract. But a third person-a person who is not a party to the con- 
tract—cannot do so. That rule however is subject to this exception: 
if the contract, although in form it is with A, is intended to secure a 
benefit to B, so that B is entitled to say he has a beneficial right as 
cestui qui trust under that contract, then B would, ina Court of 
Equity, be allowed to insist upon and enforce the contract."4 The 
distinction between Courts of Equity aud Common Law does not 
exist in India. But the exception referred to by Cotton L. J. 
necessarily presupposes that the trust has already been. created, 





1. (1880) 16 Ch. D.126,127, 2, (1880) 5 Q. B. D, 518 at pp. 526, 527 
3, (1884) 300h, D, 57 at pp 57,73. 74, 
4,. (1913) 161,L, J, 669, 17. 0. W, N. 1142, 


PART V] THE MADRAS LAW JOURNAL REPORTS 187 


that the progress towards being a trustee has been completed, as I 
have already pointed out. 


It would therefore appear that some of Sir Lawrence Jenkin’s 
remarks in Debnarin's case might be misleading if they are not read 
in connection with the facts of the particular case. 

In connection with the law as enforced by the Courts of equity 
in England it may be well to refer toIn re Empress Engineering 
Co.,2 which contains the following comment by James L. J. on 
Gregory v. Williams? most nearly approaching to the contention 
put forward on behalf of the appellant. “In Gregory v. Williams 
the man with whom the contract was made was one of the plain- 
tiffs, and the only defence there, would have been misjoinder of 
plaintiffs, and that isa defence which the Court was not likely to 
view with much favour.” In Debnarain’s case? the original 
promisee was not a plaintiff but he was one ofthe parties to the 
suit, 

The result may therefore be shortly stated that no case had 
been cited to us in which, unless the contract has been partly or fully 
performed, so that a trust has been already created, a suit on a 
contract has, under circumstances similar to those with which we 
have to deal, been allowed tobe maintained without the presence 
on the record of all the parties tothe contract, andno English 
case has been cited in which one of such parties is not a 
plaintift. 

It has been pressed upon us however that we are not bound 
necessarily io follow the law as laid down by the English courts ; 
that in the absence of legislative provisions the law of our courts is 
that indicated by justice, equity and good conscience. One of the 
circumstances owing to which it has been suggested that the rule 
that ought to be followed by us must be different from that which 
prevails in England is that the definition of consideration contained 
in the Indian Contract Act, Sec. 2 (d) does not require that consi- 
deration should necessarily move from the party seeking to enforce 
the contract. This circumstance may not beso relevant to the 
point under consideration as might at first appear; for the definition 
of ‘consideration’ in the Indian Contract Act, has direct reference in 
its very terms to the parties to the contract who are referred to in 
the Act as the promisor and promisee. The effect of Sec. 2 (d) is 
that if a promisee wishes to have the contract enforced, his promiso 
cannot object that the consideration proceeded from a third 





1, (1912) 17 C. W, N. 1143. 2, (1880) 16Ch. D, 125.120. 
3. (1817) 3 Mer. £82. 36'E. R. 294. 
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party, and not from the promisee seeking to enforce the contract. 
It does not seem to me to be equally clear that the definition can 
affect the question whether a third party (who is neither the Promi- 
sor nor the Promisee) can enforce the contract. If A and B agree 
that in consideration of X paying to B Rs. 100, B will repair A’s 
house, it is true that A can enforce the contract against B, who can- 
not object that he received the money from X and not from A 
(though if X does not pay, there may bea failure of consideration 
and B may be entitled to rescind the contract on that account). On 
this point the English Law does not seem to be different ; Davan- 
Port v. Bishopp} Gandy v. Gandy?. But is the definition of any 
assistance in considering whether X can sue on a contract by which 
A promises B that A will pay to X Rs. 100 ? The definition refers 
to the third party (X) as the person from whom the consideration 
moves ; not as the person (being neither the promisor nor the pro- 
misee) for whose benefit the contract is made. The definition can 
therefore have only a remote bearing on the totally distinct question 
whether a person who benefits by a contract but who is not the pro- 
misee can sue on the contract. 


Finally it has been contended that the rule against a stranger to 
a contract being allowed to sue is one merely of procedure and that 
we should not hesitate to disregard it in order to do justice. It is 
indeed described asa rule of procedure by Willes J. in Gray v. 
Pearson? but in terms which are far from implying that therefore 
the rule is opposed to justice and should be disregarded. He says: 
“I am of opinion that this action cannot be maintained and for the 
sinple reason, a reason not applicable to merely the procedure 
of this country but one affecting all sound procedure that the proper 
person to bring an action is the person whose right has been vio- 
lated. Though there are certain exceptions to the general rule, 
for instance, in the case of agents, auctioneers or factors those ex- 
ceptions are in truth more apparent than real. ” 


It was pressed before us however that the Privy Council have 
definitely stated that Tweddle v, Atkinson* was not applicable to 
the facts and circumstances of the case before them,and that serious 
injustice might result if the common law doctrinehad been applied 
thereto and this supplied, (in the words used in Debnarain v. Ramsa 
dhan’ * ample authority for saying that the administration of justice 
in these courts is hot to bein any way hampered by the doctrine 








1, (1843) 63 E, R, 201. 2, (1885) 80 Ch. D. 67, i 
3. (1870) L. R. 5O. P. £68, 4, (1961) 121 E. R 789. 
6. (1918) 161. L. J. 669at p. 674. 8. c, 17 C. W, N. 1148, 
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laid down in Tweddle v. Atkinson. ”? It seems to me with great 
respect that this argument is based on a misapprehension of the 
P. C. decision. Their Lordships only say that the common law 
doctrine did not apply to the facts and circumstances of the case 
before.them but that doctrine would not, it seems to me, be appli- 
cable in England in a case where immovable property is specifically 
charged for the sole benefit of a third party in consideration of her 
marriage and where she is a minor whose natural guardian is a party 
to the contract and when the marriage has already taken place and 
everything done to complete the treation of the trust. Their Lord- 
ships of the Privy Council donot purport to go beyond what the 
Courts of Equity would have donein Englafd, this is expressly 
stated by them. Assumiog however that they intended to say that 
the law prevailing in England should not be applied in disregard of 
the circumstances in India and that would not be any new proposi- 
tion it is necessary to bear in mind that in any case a person who is 
not a party to the contract cannot be permitted to enforce it with- 
out being subject to all the equities which would be present between 
the parties themselves, and this would almost invariably necessitate 
that all the parties to the contract should be impleaded in the suit 
the question whether the contract is revokable at the option of 
either of the parties or whether it has been altered by mutual con- 
sent or been performed in part, whether the parties can be restored 
to their origina] position’and other similar questions would have to be 
considered and would affect the third party's claim. See In re 
Empress Hingineering Co, 1 and the interlocutory remarks of 
Jessel M. R. during arguments ; and per Grant M. R. in Gregory v. 
Williams?. 

In all these respects the plaintiffs suit is defective. 

I am therefore of opinion that the principle that the proper 
person to bring an action is the person whose right has been violated 
(See per WilliesJ.in Gray v. Pearson®,a principle recognised both by 
common law and equity(See per Lord Lindley Inre Rotherham Alum 
and Chemical Company*, applies in India also no less ia England 
and that, except in cases, which are not material at present, the per- 
son who acquires a right to enforce a contract of sucha nature as 
we have to deal with is the promisee and not a stranger to the 
contract, who may benefit under the contract, and that therefore 
the lower courts were right in dismissing the plaintiff’s suit. 

The appeal will be dismissed with costs, 

Ayling J. I agree. 

1, (1880) 16,Ch. D, 125, 126. 2, (1817) 3 Mer, 582 at, p. 589. s. c, 86 E.B 324 
3, (1870) L,,5C, P. 568 4. (1884) 25 Oh. D, 102, 111, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[FULL BENCH | 

Present :—Sir Charles Arnold White, Chief Justice Mr. Justice 
Sankaran Nair, and Mr, Justice Oldfield. 


Peria Aiya Ambalam a Appellants. (2nd and 3rd 


another, defendants). 
v. 
Shuomugasundaram and) Respondents, (1st plaintif and 
others. legal representa- 
tives of the 2nd 
Plaintif.) 


Mortgagor and tnortgagee—Dispossession of mortgages in possession— 
Adverse possession—A gainst mort gagor—Notice of adverse title necessary. 

Per Full Bench Wherea, trespasser takes possession dispossessing the mort- 
gages bis possession may be adverse to the mortgagor but will not become 
so until the latter has notice of the adverse title set up by him. 

Per Sadasioa Atyar J. In asuit for declaration based oa an alleged denial 
of title, limitation does not commence to run till the plaintiff has notice of the 
denial. 

Ottapurakkal Thazate Soopi v. Chericht! Pallikal Uppathummal' dissent- 
ed from. 

Per Tyabji J.: Quaere, if a suit for declaration of title world be barred so 
long as the title is not extinguished; Rajah of Venkatagiri v. Iskapalli 
Subbiah? doubted. 

Second Appeal against the decree of the District Court of 
Ramnad at Madura in Appeal Suit No. 128 of 1911, preferred 
against the decree of the Court of the Temporary Subordinate 
Judge of Ramnad in Original Suit No. 70 of 1910. 


C. V. Anantakrishna Atyar for Appellants. 
S. Muthiah Mudaliar for Respondents. 
The Court made the following 
ORDER OF REFERENCE TO A FULL BENCH.+ 
Sadasiva Aiyar | :—The defendants Nos. 2 and 3 (appellants) 
trespassed into the house mentioned in the plaint in 1898 and dis- 
possessed the usufructuary mortgagee of the house, the equity of 
redemption vesting in the plaintiff and the mortgage term expi- 
ring only in 1917. This‘ suit for declaration of the plaintifi’s title 
to the house was brought in 1909 on the allegation that defendants 
Nos. 2 and 4 denied the plaintiff's title to the equity of redemption 
when the plaintiff remonstrated with them forconstructing additional 
buildings upon the lands in 1908. One of the questions for decision 
is whether this declaratory suit is barred by limitation. 
*S. A, No. 1973 of 1911 10th December 1913 
1, (1909) I. L. R. 33 M. 31 2. (1902) I. L. B. 26 M. 410 
{ 5th August 1913. 
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The plaintiff bases his cause of action in 1908 when the defen- 
dants Nos. 2 and 8 denied his title and when he remonstrated with 
them, and he contents that he has six years from 1908 to bring his 
suit for declaration. 


The defendants Nos. 2 and 3 contend that they have b2en in 
adverse possession of the house from 1898 to the plaintiff's know- 
ledge, that they have been denying the plaintifi’s title from 1898 
and setting up title in themselves, and hence this declaratory suit, 
brought more than six years after 1898 and more than three years 
after the plaintiff attained majority, is barred. 


That the period of limitation for a declaratory suit is six years 
under Article 120 of the Limitation Act (the period being calculated 
from the date when the right to sue accrues) is now settled, unless 
the case comes under the classes of suits praying for the special 
declarations provided for in Articles 92, 93, 119, 125 and 129 (that 
is, suits for declarations in respeet of forgeries of documents, adop- 
tions, alienations by Hindu widows and maintenance, etc.) 


Now declaratory suits might be of very various kinds and the 
question when the right to sue accrues in respect of a particular 
class of declaratory suits seems to be a question of great difficulty 
in many cases. Section 42 of the Specific Relief Act provides in 
general terms that any person entitled to any legal character or to 
any right to property may institute a suit against any person 
denying or interested to deny his title to such character or right and 
the Court may, in its discretion, make the needed declaration that 
he is so entitled. Now, if a suit can be instituted not only against 
the person denying but even against one merely interested to deny 
when does the right to-sue accrue for a suit brought against a person 
who is merely interested to deny? Is it as soon as the defendant 
becomes interested to deny or the plaintiff apprehends that he may 
actually deny? And if th: cause of action arises only when the 
denial occurs, should that denial be by a formal act or can an oral 
denial made to a third person or a denial made in writing and not 
communicated to anybody give rise to a cause of action and will tbe 
plaintiff be barred after six years from such denial ? Can the defen- 
dant be allowed to say that he wrote a denial in his closet and put 
it in a box without communicating it to any body and that six years 
from that date is the period for bringing the declaratory suit ? 
Further, does each separate denial give rise toa separate cause of 
action ? Of these questions, the case law has not been very consis- 
tent. In Chukkan Lal Roy v. Lalit Mohan Roy? it was held that a 

1. (1893) I. L, R, 20 C, 906 at 925, 
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suit for declaration of title to immoveable property is not barred so 
long as plaintiffs right to such property is a subsisting right and 
that the right to bring a declarntory suit is a continuing right so long 
as the right to the property itself is subsisting. But the dictum of 
the.Calcutta High Court bas been dissented from in Rajah of 
Venkatagiri v. Isakapalli Subbiah1, Even in the latter case. there 
is no definite indication as to when the right to sue accrues in such 
cases. In that case, there wasan attachment of property by a 
Magistrate under S. 146 of the Criminal Procedure Code in conse- 
quence of the disputes raised by the defendant. The learned Judges 
say “right to sue certainly accrued on the date of the attachment, 
which is rightly given as the date of the cause of action.” At least 
some days before the Magistrate attached the property, the defen- 


dant must have begun his denial of the plaintiff’s title, and how 


could the date of the attachment and not the date of the original 
denial be rightly given as the date of the cause of action? In Ottap- 
purakkal Thazhate Sooft v. Cherichil Palltkkal Uppathumma? 
it was held that “the right of junior members of a tarwad to sue 
for a declaration that an alienation by the karnavan is not binding 
on the tarwad, accrues the moment the document is completed and 
not when the plaintiff obtains knowledge of the alienation.” Now 
the alienation was evidently made by a registered deed, In that 
case, the learned Judges held that “ the knowledge or ignorance of 
the plaintiffs of the fact of the alienation having been made does 
not seem to be material on the question of the accrual of the cause 
of action for the declaratory suit.” In Dattatraya v. Rama- 
chandra? it was held that though the defendants had denied the 
plaintiffs’ title in 1888 before the Survey Officer in a proceeding to 
which the plaintiffs were not parties, the cause of action for plain- 
tiffs’ suit for declaration, filed in 1896, did not accrue in 1888, but in 
the year 1892 when the defendants opposed the petition put in by the 
plaintiffs to the Survey Officer to review his order or 1888 passed 
exparte. At page 537 and 531 the learned Judges make some ob- 
servations which lead one to think that they were of opinion that 
time must be counted only from the date when the plaintiffs had 
notice of the entries in the Survey Officer’s Register of 1888 and that 
the conduct and denial of the plaintiff's title must somehow affect 
the plaintiffs before the right to sue accrues. In Akbar Khan v, 
Tur.tban*®, the defendant, in derogation of the plaintiff’s title, had 
the defendant’s own name entered in the revenue papers in respect 
of the property in suit in 1895. In 1903, the plaintiff attempted to 


1. (1902) I. L. R. 96 M. 410 at 416 2. (1909) I. L. R. 33 M. 31 
8. (1900) I, L. R. 24 B. 533 4. (1908) I. L, R. 31 A.9 
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have the entry corrected and the defendant resisted the plaintiff. 
The learned Judges held that there was only one cause of action 
which afose in 1895 and that the suit, brought within two years 
of 1903, was barred. They refer to a previous unreported decision 
of the Allahabad High Court which seems to have taken a different 
view and try to distinguish it. That unreported decision is set out 
at page 10 in the notes at the bottom of that page. With the 
greatest respect, I think that that case so reported in the foot-note 
cannot be distinguished as was distinguished in the principal case. 
The learned Judges who decided the case reported in the foot-note 
say “the courts below reckoned as the starting point the order of 
the Settlement Officer referred to above. No doubt the plaintiffs 
might, upon this order being made, have instituted a suit for a decla- 
ratory decree, but in our opinion they were not bound to do so. The 
defendant might have taken no steps fo enforce any right under the 
order of the 5th May 1899, but when he did so, plaintiffs, in our 
opinion, got a fresh cause of action for asking for a declaratory 
decree.” Thus, the learned Judges in the footnote case seem to 
have held that one cause of action accrued when the denial of title 
took place and a fresh cause of action when the defendant tried to 
enforce any order made in consequence of such denial of title. In 
Mamali v. Acharath Parakati where Article 120 was applied to a 
suit for pre-emption by an ottidar under the customary law of 
Malabar, it was held that the right to sue to enforce the plaintiff's 
right to pre-emption accrued only when he had knowledge of the 
sale of the land by the mortgagor to a third person. I am inclined 
to think that, where the right to sue for the declaration of title to 
immoveable property accrues by reason of @ mere denial of title 
behind the plaintiff's back by the defendant, whether the denial is 
made orally or by writing or by an act before a public officer, the 
plaintiff's right to sue could not be held to accrue till he gets know- 
ledge of such denial. Of course, it might be argued that the denial 
might have taken place several years ago and the plaintiff cannot be 
allowed to bring a declaratory suit several years afterwards simply 
because his knowledge of such denial dated only within six years 
before suit. But this danger is very easily avoided by the court using 
its very wide discretion to refuse declaration in such circumstances, 
as the granting of declaratory relief is always in the discretion of the 
courts (see S. 42 of the Specific Relief Act). 


Coming to the facts of the present case, taking the denial of 
the plaintiff's title by the defendants Nos. 2 and 3 asthe date of the 





1, (1912) 23 M. L, J. 607. 
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cause of action or as the date of a cause of action, the finding of the 
lower courts is that the definite denial by the defendants took place 
in 1908 when the defendants made additions to the building and, 
when remonstrated with by the plaintiffs, denied the plaintiff's title. 
But the contesting defendants argued that, when they got into 
possession in 1898, they must be presumed to have got into such 
possession adversely to the plaintiffs. Possession is, no doubt, prima 
facie notice to all the world of the right under which possession is 
taken. But is possession taken by a trespasser of a house adverse 
not only against the usufructuary mortgagee of the house but also 
against the mortgagor, though the mortgagor might not be entitled 
to claim possession at once ? In other words, the question is whether 
a trespasser’s dispossession of the usufructuary mortgagee of a house 
is adverse possession against the mortgagor barring also the latter’s 
title to the equity of redemption. On this question, there seems to 
be a conflict of opinion between two recent decisions of two different 
Benches of this Court, both cases being reported in the 21st Volume 
of the Madras Law Journal. In Ramaswami Chetti v. Ponna 
Padayachi} Abdur Rahim and Ayling, JJ. beld that “the exis- 
tence of a mortgage at the time of the commencement of the adverse 
possession of the mortgaged property cannot prevent the person in 
possession from acquiring ownership of the mortgaged laud both as 
against the mortgagor and mortgagee unless it be the case that the 
adverse possession was intended to be limited to the mortgagor's 
interest only.” In that case the mortgage was a simple mortgage 
and the mortgagor continued in possession till the trespasser evicted 
him. In the cass reported in page 468 it was held that the interest 
in the immoveable property which was affected by adverse possession 
was “that interest and that interest only, which the person who 
was entitled to immediate possession at the time the adverse posses- 
sion began had at that time” and that possession adverse to the 
mortgagor was not adverse to a simple mortgagee. In this case, 
Parthasarathi Naikan v. Lakshmana Natkan" the learned Judges 
considered the earlier case in Ramaswami Chetti v. Ponna Pada- 
yachiT but declined to follow the said earlier case. The case of 
Ramaswami Chetti v. Ponna Padayachi! has been reported in 
I. L. R. 36 Madras page 97. If, in the present case, the 
principle of the ruling in Ramaswams Chetti v. Ponna 
Padayachi! be followed, the denial of the plaintiff’s title must be 
held to date from 1898 and the present suit for declaration is barred. 
If, however, the latter case is followed, the possession of 1898 will 





1. (1911) 21 M. L. J. 897. a. (1911) 21 M. L, J. 467, 
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be adverse only to the mortgagee and such possession will not neces- 
sarily constitute the denial of the mortgagor’s (plaintiff's) title and 
the suit will not be barred The cases in Ramaswami Chetti v. 
Ponna Pada yuchi? and! Parthasarathi Naikan v. Lakshmana 
Natkan® were cases in which it was contended that the simple mort- 
gagee’s rights were barred by the fact that the mortgagor (who had 
been in possession until he was dispossessed by the trespasser) had 
lost his rights by adverse possession. The present is the converse 
case ; here, the usufructuary mortgagee has been dispossessed by 
the trespasser and the mortgagor who had given up possession to the 
mortgagee is sought to be barrcd. But I think the principles to be 
applied are the same. Is the mortgagor who has transferred posses- 
sion to 8 usufructuary mortgagee for 20 years entitled to bring a 
suit for possession against the trespasser who has ejected the mort- 
gagee within those 20 years ? If he is not it seems to me to be hard 
on the mortgagor to treat the trespasser’s possession as adverse 
against himself also. Having regard to the conflict of views between 
the cases in Ramaswami Chetti v. Ponna Padayachi1 and 
Parthasarathi Naikan v.Lakshmana Naikan? we deem it advisable 
to refer the following question for the decision of a Full Bench :— 

Where a trespasser dispossesses a mortgagor in possession (the 
mortgage being simple) or a mortgagee in possession (where the 
mortgagee is usufructuary), is such possession of the trespasser 
adverse against the simple mortgagee in the one case or against the 
mortgagor who is not entitled to possession in the other case ? 

My learned brother, notwithstanding the case in Rajah of 
Venkatagiri v. Isakapalli Subbiah feels some doubt on the question 
whether the cause of action for a declaration of title does not arise 
a fresh on each denial of title (so long as the title of tbe plaintif 
subsists), as was held in Chukkan Lal Roy v. Lalit Mohan Roy4 


bearing in this respect some analogy to a suit for the restitution of, 


conjugal rights whtch used to be governed by Article 35, Limitation 
Act XV of 1877 (this article has been omitted from the Limitation 
Act of 1903). We, therefore, refer this other question also to the 
Full Bench, namely ; 

Whether a fresh cause of action for a suit for declaration of 
title arises from each distinct denial of the plaintiff’s title so long as 
the title itself is not lost, or whether there cannot arise any new 
causes of action based on new denials of title after the first 
denial. 

Tyabji J. :—I agree. 

1, (1911) M. L. J. 397 2. (1911) 21 M. L. J. 467 
3, (1902) I. L.R, 26 M. 210 4. (1893 )I. L. R. 20°C, 906 
“4 
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C. V. Anantakrishna Atyar for Appellant. 
S. Muthiah Mudaliar for Respondent. 
The Court expressed the following :— 


OPINION :—Sankaran Nair J.:—The first question that is 
referred to us is “ where a trespasser dispossesses a mortgagor in 
possession (the mortgage being simple) or a mortgagee in possession 
(where the mortgage is usufructuary), is such possession of the tres- 
passer adverse against the simple mortgagee in the one case or 
against the mortgagor who is not entitled to possession in the other 
case ?”. 

The facts which gave rise to this reference are these: the 
plaintiff mortgaged his house with possession for a term which 
would expire in 1917. The mortgagee was dispossessed by the 
defendants in 1898. In 1908 they made certain additions to the 
building, and when the plaintiff remoristrated with them they denied 
the plaintiff's title to the equity of redemption. The plaintiff brings 
this suit for a declaration of his title within six years from 1908. 
The defendants’ plea is that limitation for the suit must be calcu- 
lated from 1898, when they took possession of the property from 
the mortgagee. 


/ 

On behalf of the plaintiff it may be argued that, aga mortga- 
gor is not entitled to the possession of his property until he redeems 
his mortgage, the possession of a trespasser who dispossesses a 
mortgagee cannot be adverse to him; and, in any event, as the 
mortgage in the case before us is for a term which has not expired, 
he could not redeem and recover possession from the trespasser ; 
and limitation cannot run against him when there is no remedy 
open to him to recover possession of his property. Mr. Ananta- 
krishna Aiyar contends that a mortgagor may sue to recover pos- 
session to be delivered to the mortgagee and therefore limitation 
runs against the mortgagor when a trespaseer takes possession of 
the property from the mortgagee claiming the property himself. 


The question when limitation begins to run against the mort- 
gagor when the usufructuary mortgagee is deprived of the possession 
of the property mortgaged has come often before this Court. The 
earliest decision ig reportedin Ammu v. Ramakrishna Sastri}, 
In that case, while the representatives of the mortgagees were 
in possession of the property, thcre was an enquiry by an officer of 
the Government, who held that the mortgaged property belonged 
to the Government, and it was thereupon granted to them by the 


(1879) I. L. R. 2M. 226 
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Government under separate pattas. The mortgagor was a party to 
that enquiry. The District Judge following a Bombay decision 
(Vithoba Bin Chabu v. Gangaram1, held that there could be 
no trespass on the title of the mortgagor so long as he had only an 
equitable interest. This decision was reversed in appeal the learned 
Judges holding that, though there might be cases in which the estate 
of the mortgagee alone was the subject of trespass and the title by 
prescription might therefore be acquired to the estate of the mort- 
gagee leaving the estate of the mortgagor unaffected, yet there were 
other cases in which the rights and interests of both the mortgagor 
and the mortgagee might be invaded and possession held adversely 
to them both. And in such cases, where the mortgagor may have 
made over possession to the mortgagee, if the interest of the mort- 
gor is invaded, although he has not actual possession of the land, 
his remedy is to bring a suit for the recovery of the interest from 
which he has been ousted, and he cannot bring a suit for redemp- 
tion against the wrong-doer within the time allotted for suits for 
redemption. It will be noticed that in this case a representative of 
the mortgagee himself was allowed toclaim title by prescription. 
A fortiori, therefore, a stranger in adverse possession of the equity 
of redemption would be entitled to claim such a title, 

In Chathu v. Aku®, it was pointed out that tbe right to 
redeem was only a right of action and therefore, though person 
received the rents and profits from the mortgagee, claiming to be 
the owner of the equity of redemption, the right of the true owner 
was not barred unless the claimant had had actual possession of the 
property itself for twelve years. 

In Mussad v. The Collector of Malabzr3 the Court held 
that the action of the Government in merely declaring the lands to 
be Government property and conferring a titl2 upon the represen- 
tative of the mortgagee could not affect the mortgagor’s title unless 
the latter was shown to have been aware of these proceedings, and 
the decision in Ammu v. Ramakrishna Sastrit was distin- 
guished on the ground that in that case there was a formal enquiry 
to which the mortgagor was a party. In Ittappan v. Manavikra- 
manž Mr. Justice Subramania Aiyar was apparently prepared 
to go further and to hold that, as the mortgagor having once put 
the mortgagee in possession had no right to the possession of the 
property himself until the mortgage was paid off, limitation would 
not commence to run against him in favour of a trespasser till 





1, (1875) 12 Bom. H. C. R. 180 2, (1882) I. L. B. 7 M. 26 
3. (1986) I. L. R. 10 M. 189 4, (1879) I. T.B. 2 M. 226 


6. (1897) I. L, B. 91 M. 153 at 165 
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redemption ; but he stated that in the case before him, even if the’ 
view adopted ‘in Ammu v. Ramakrishna Sastri1 be correct, 
the possession of the person taking the property from the mortgagee 
would not be adverse until the mortgagor had notice of it. That 
was also the opinion of Shephard J. 


According to these Madras cases, therefore, where a stranger 
dispossesses a mortgagee in possession, whether adverse possession 
will run against the mortgagor or not depends upon the fact 
whether there was dispossession of the mortgagor also. Mere dis- 
possession of the mortgagee will not amount to such adverse pos- 
session; there must be at least notice to the mortgagor that 
possession is held against him also. 


The decisions of the other High Courts also are substantially to 
the same eftect. The decision in Vithoba Bin Chabu v. Ganga- 
ram? which holds that there can be no adverse possession of 
an equity of redemption, has been already referred to. ‘Tt is dis- 
sented from by the learned Judges in Ammu v. Ramakrishna Sastra! 
In a later case, Puttappa v. Timmaj? Sargent C. J. and 
Candy J. following the English case of Cholmondeley v. Clinton4 
held that the possession of a trespasser may be adverse 
to the mortgagor. In Chinto v. Janki? the same question was 
fully discussed, and Mr. Justice Fulton stated the law in the follow: 
ing terms: “I think that, although the possession of a trespasser 
may undoubtedly be adverse to the mortgagor; the burden of proving 
when it became so rests on the former. Prima facie, by his act of 
possession he merely ousts the mortgagee who is entitled to hold the 
property.” Referring to the plea of the trespasser in that case that 
he had many years before got his name entered in the Government 
records as owner and had since then purported to hold directly 
under the Government, he pointed out that there was no finding as 
to when the plaintiff ’s name was removed from the survey records 
and whether the plaintiff had any notice of it, and that it was for 
the defendant to show when he asserted that he was the owner of 
the property and not the mortgagee; and he referred to the Jowér 
court the issue when the trespasser’s possession became adverse to 
the plaintiff. Telang J. was strongly inclined to hold that the 
mortgagor had no right to recover possession of the property so 
long as the mortgage money was not paid off; but he agreed with 
Mr, Justice Fulton in remitting the issue to the lower court for 








1. (1879) I. L R. 3M. 996 2. (187:) 12 B. H.C. R. 180 | 
3. (1889) I. L. R. 14B 176 4, (1821) 4 Bligh 1. 8. c. £E. R. 72 
6. (1892) I. L, R, 18 B. 51 at 64 
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trial. The question was again discussed in a more recent case, Peria Aiya. 
Tarab v. Venkatrao !. where Batty J. laid down the law cor- Ambalam 
rectly in the following words; “Nodoubt, as.long as the mort- Shani 
gagee is in possession, he and all clsiming under him represent. the  Suadaram 
mortgagor’s possession. If the mortgagee in possession is dispos- Sankaran 
sessed on grounds affecting only his right, as for instance, his right Net 
as heir to represent the original mortgagee, or his right, as in Pura- 

mandas v. Jamna Bai? to possession in spite of 8 third party's 

lien on the property, then the dispossession of the mortgagee 

obviously does not imperil or call in question any right of 

the mortgagor, and the mortgagor is not concerned or entitled to 

insist on being immediately restored to possession ; and the posses- 

sion taken is not adverse to him and cannot cause time to run 

against him. To give the mortgagor a right to insist on immediate 

possession, there must be an unequivocal ouster preventing the 

possession of the mortgagor from continuing altogether by leaving 

no room for doubt that the person taking possession does not profess 

to represent the mortgagor, but to holdin spite of him. In sucha 

case, the mortgagor is as effectually and unmistakeably displaced as 

if there had been no mortgage at all. When an ouster takes place 

in that mager the mortgagor knows that no one is in possession 

who can resent or continue his possession, or who is entitled 

preferential to possession, and, therefore, he becomes entitled (and 

it is necesgyfry and his duty, if he does not want his right to be 

barred) to 4 laim possession immediately.” 





Therh was only one Allahabad case cited—Ismdar Khan v. 
Ahmad Husain3, where also the same principle i is laid down, that 
prima facie the possession of the trespasser is not full proprietary 

~™~possession but was possession of a limited nature which would have 
the effect ordinarily of extinguishing the limited interest of the 
mortgagee and vesting that in the defendant; but there may be cases 
where the adverse possession against the mortgagee would also be 
adverse possession against the mortgagor, as, for example, where the 
mortgagor is entitled to immediate possession or where the posses- 
sion of the trespasser is coupled with a denial of the title of the 
mortgagor. 


These cases establish that an equity of redemption may be 
lost by adverse possession ; but for that purpose it is not sufficient 
for a trespasser, who has ousted a: mortgagee, to prove that posses- 
sion is held on an exclusive title, without also showing that it was 


1. (1909) T.D. R. 27 B. 43 at 68 2. (1885) I. L; R,,-10-B, 49 
8. (1907) I. L.B 804.119 
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acquired and retained with an assertion of an adverse title to the 
knowledge of the mortgagor. These decisions were apparently not 
cited before the learned Judges who made the reference. They are 
in accordance with the English Law also. That an equity of 
redemption may be barred, has been finally decided in England, In 
the leading “case of Cholmondeley v. Clinton}, Lord Chancellor 
Eldon said “I say, without entangling myself with the difficulties 
about seisin and intrusion, I am of opinion, that the adverse posses- 
sion of an equity of redemption for twenty years is a bar to any 
other person claiming that equity of redemption ; and it is an adverse 
possession which produces the same eftect as those things you call 
abatement, intrusion and disseisin which belong to legal estates. It 
is an adverse possession which has the same effect and, for the 
peace of families, and for the peace of the world, I think ovght to 
have the same effect ; and therefore, without going through more of 
the cases, I submit it to your Lordships, as my humble opinion 
upon this grave and important question, that this bill cannot be 
maintained.” The owner of the equity of redemption had full notice 
of the claim of the trespasser. 


These decisions also seem to be consistent with principle. When 
the owner of the property in possession is dispossessed, ghe trespas- 
ser’s possession is clearly adverse to him from its incep™M, as, to his 
knowledge, the property is held against his will, and ust assert 
his right within twelve years of his dispossession. But¥f his mort- 
gagee, who has been placed in possession by him, is ipllowed by 
another person there is no presumption in law that ‘such ‘possession 
was taken without any right. He may be an assignee of the mort- 
gagee, or one who purchases the mortgage as a mortgage; or he 
may be an adverse claimant to the mortgage right ; where more than 
one inference may be drawn, that inference should not be drawn 
which imputes a -wrongful act to a person. The defendant has 
therefore to show that he took possession of this property as abso- 
lute property in contradistinction to mortgage property. Nor is this 
sufficient ; as his possession may be consistent with the mortgagor’ S 
title, the mortgagor must obviously have notice that he is holding 
it ag absolute property in denial of any right in him. Otherwise no 
laches can be imputed to him and the possession cannot be said to 
be adverse. 

It is argued that, as the mortgagor is not entitled to sue the 
trespasser for possession. possession can never be adverse. A mort- 
gagor, no doubt must be entitled to protect himself against the loss 

1. (1881) 4 Bhgh Lat p 105. s.c. 4 E. R. 721 
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of his property by adverse possession. In the judgment in Ammu v. 
Ramakrishna Sastri? it is stated that he may sue for the recovery 
of his interest. This apparently proceeds on the ground that by 
mortgage 8 person transfers only an interest and not the legal estate 
as in English Law. In Tarubzi v, Venkataras® Mr. Justice Batty'says 
he could sue for possession: ‘This proceeds probably on the ground 
that the mortgagor is bound to secure possession to the mortgagee. 
Mr Anantakrishna Aiyar contends that a mortgagor may by implea- 
ding the mortgagee obtain a decree for the surrender of the property 
to the latter. Suits by persons interested for delivery of properties 
to a trustee of an endowment, by junior members of tarwards for 
delivery of properties improperly alienated to Karnavans, are ana- 
logous instances. The question what the proper remedy is, does not 
however arise on this reference, 

The reply to the reference is that possession may be adverse ; 
but whether it is so or not in any case, will depend upon the facts of 
each case. Qn the facts stated in the order of reference, possession 
of the trespgsser was not adverse from 1898 to 1908 but it besame 
adverse in #908. The question whether the possession of a tres- 
passer who dispossesses a mortgagor in possession is adverse against 
a simple mortgagee does not arise in the case and we express no 
opinion with@ogard to it. 

As the cause of action in this case arose only in 1908,the second 
question, whether a fresh cause of action arises from each distinct 
denial of the plaintiff's title, also does not arise in the case and we 
express no opinion with regard to it. 

The Chief Justice :—I agree. 

Old field J :—I concur. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Sir Charles Arnold White, Chief Justice, and Mr. 
Justice Sankaran Nair, and Mr. Justice Oldfield. 
[FULL BENCH.] 


Rao Sahib Pydah Venkatachalapathi * Appellants. 
Garu and others. ( Defendants.) 


v. 
Muthu Venkatachalapathi (died and Respondent . 
another. (Pig's. L. R.) 

, Registration Act S 49—Immoveable property—Bvidence of transaction 
affecting—Registered sale deed—Contermporaneous unregistered letter—Ad- 
missibsisty of—As evidence that morigage was intended—Or as evidence that 
no title passed. 


“LLP. A. No. 288 of 1912 7th January 1914 
1. (1879) I. L. R. 2 M. 226 2, (1902) I. L. R, 27 B. 43 
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Held: an unregistered letter cannot be used to show that a registered sale 
deed did not convey the absolute interest but was intended to operate only ASA 
mortgage. 


Held further that it 1s inadmissible alsa for the purpose of showing 
that the sale conveyed no title to the defendant the intention of the parties being 
that it sbonld operate as a mortyage and not oterwise, To use it for that pur- 
pose would be to use it as evidence of a transaction affecting immoveable pro- 
perty, 

Appeal under S. 15 of the Letters Patent from the decree of 
this Court dated the 23rd September 1914 in AppestinNo. 46 of 1909 
preferred against the decree of the Court of the Ste ordinate Judge 
of Cocanada in O. S. 22 of 1909. i 


T. R. Ramachandra Aiyar and T. Rangachariar for Ap- 
pellant. 
P. Narayanamurthi for Respondent. 


The Court delivered the following 


Judgment.—If the claim of the plaintiff in the present suit is 
to be treated as based on the footing of a mortgage-transaction we 
think it is clear that, as was heldin Mutha Venkatachalapathi v. 
Pynda Venkatachalapathi> that the unregistered lette cannot be 
received as evidence of such a transaction. 


Assuming the plaintiff is entitled to sue for posqgssion on the 
ground that no title passed to the defendants under Yne sale deed 
(Exhibit A), in order to succeed he must show that by virtue of the 
unregistered letter the sale deed does not affect the immoveable 
property which is comprised both in the sale deed and in the un- 
registered letter, in the way in which the sale deed purports to aftect 
the property, and would affect the property if the unregistered letter 
had never been written. This being so it seems to us the unregistered 
letter is relied on as evidence of a transaction aftecting immoveable 
property and, being unregistered, is inadmissible in evidence. 

We think the principle of the decision in Achutaramaraju v. 
Subbaraju? applies to this case. 


The Appeal must be allowed with costs in this Court and the 
suit dismissed. There will be no order as to costs in the Court of 
First Instance. 





1. (1903) L L. R..27 M. 348 2, (1901) I. L. R. 25 M, 7 
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the Judicial Commissioner’s Court, this appeal was preferred to His 
Majesty in Council. 


As the deposit by way of security for costs as well as for prin- 
ting at the Privy Council had not been made in the High Court, 
the leave to appeal was withdrawn. Thereupon tbe appellants 
applied to the Privy Council and obtained leave to appeal on the 
ground that the delay in paying the amount in question was un- 
avoidable as the estimate for printing &c., was exorbitant and that 
certain papers immaterial to the case should have been left out, 
She was however,ordered to deposit £300 by way of security for the 
costs of the respondent in England, which being done the record 
was sent for from India and the appeal was heard in due course, 


De Gruyther K. C. and Jackson for the appellants contended 
that the evidence on record established the genuineness of the will as 
duly executed by Narindra Bahadur on October 21st 1904. It was 
attested by servants who were in the confidence of the testator as well 
as by Chandhir Nasrat Ali who was a man of great respectability 
and thoroughly disinterested. The action of the Judicial Commis- 
sioner in admitting additional evidence at the appeal which was 
used to discredit the evidence of Nasrat Ali one of the witnesses to 
the will without giving him an opportunity of being heard in expla- 
nation was improper and not warranted by the Code of Civil Proce- 
dure, and operated seriously to the prejudice of the appellants. 


Ross K. C. and Dube for the respondent contended that the 
will was a forgery. It was written on a paper which was an old 
one ; the witnesses were all servants-of the lower grade, Chandhir 
Nasrat Ali was supposed to have signed it on the day he was at 
Lucknow attending a Board meeting and it appeared impossible for 
him to be present to attest the will. The appellants made no at- 
tempt to clear up the additional evidence. The burden of proof was 
upon the appellants to prove the will and they have utterly failed 
to discharge it. Instead of good reliable evidence, there was discre- 
pant and suspicious evidence. 


De Gruyther K, C. was not called upon to reply. 
The judgment of their Lordships was delivered by 


Lord Shaw. :—The only question raised at the Bar of the 
Board was whether a will executed on the 21st October 1904 by one 
Kuar Narindar Bahadur is or is not a genuine will. 


Its provisions are substantially these: That after his death his 
widow should be proprietor cf bis estate in the Kheri District, and 
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should have absolute power over the estate in the Hardoi District 
and hold proprietary possession over all his estate. By the third 
clause of the will it was provided that after her death “ Raj Baha- 
“ dur, my sister’s son, shall be the absolute owner of all my pro- 
perty, movable and immovable, of every description.” Other pro- 
visions, including certain annuities to fhe testator’s brother-in-law, 
occur io the will. 


Ex facie it was duly executed and properly attested, and the 
witnesses are, first, his Diwan, or general agent ; secondly, a servant 
who appears to have had charge of th? wardrobe and a certain power 
of supervision, including that of miking purchases ; and lastly, his 
treasurer, or confidential clerk. In the words of the Subordinate 
Judge, — 6 

"Thescmbe of the willis the mukhtar, and the three attesting witnesses 
" are the diwan, the treasurer, and the daroga of late Kuar Narindra Bahadur, 


“who were his respectable private servanis, aod used to be always in the 
“ house, as isthe case with Indian geatlemen in the position of the Kuar.”’ 


The domestic position of the testator and the parties was this : 
Durga Parshad, the Respondent, was remotely related to the testa- 
tor Narindra, and for years had been on term3 of enmity with him. 
Details of this are given, as for instance, that they had not been on 
ë eating and visiting terms,” and that there “used to be no exchange 
of presents during marriages.” Both the Courts below are clear 
upon the subject, the Judicial Commissioner's opinion being so 
strong as this, that “ the ill-feeling, however, which existed between 
“the two men was quite sufficient to cause Nerindra Bahadur to 
“desire that this property should.not go to the Plaintift or his 
“ branch of the family.” 


On the other band, the Appellant, the testator’s sister’s son was 
freated with regard and affection by the testator, and upon this sub- 
ject also both Courts have no doubt. In the language of the Judg- 
ment of the Judicial Commissioner :— 


“In respect of the feelings which existed in Narindra Babedur’s mind to- 
“ wards the Defendant, Ra) Bahadur, there can also be but little doubt ‘ 
“Narindra Bahadur treated his sister’s son as if he were his own son ın every 
“way , . . This feeling of affection towards his sister's son by a childless 
“ Hindu 1s fairly common z; and, after full consideration of the evidence on the 
“point, I have no hesitation in holding that Narindra Bahadar did look apon 
"Defendant No. 2 more or less in thelightof a son It would, therefore 
“not have bean a matter for surprise if he had made a will benefiting the 
“latter!” 


This being the state of the relutions of the parties to the tes- 
tator, it stands conceded, that the will now challenged was in every 
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respect a natural will, and in accord with his feelings and tenour of 
life. Granted, therefore, that its execution is proved by anything 
like reasonable evidence, the presumptions of law are in favour of 
its being maintained. The Subordinate Judge, after a close analysis 
of all the evidence, affirms its validity, and that without hesitation. 
Every kind of challenge was made of it,—of its execution, of the 
status of the witnesses, of the health of the testator, and so on. But 
at the end of a long litigation upon the subject it was admitted by 
Mr. Ross, the learned Counsel for the Respondent, in his clear and 
candid argument at their Lordships’ Bar, that the signature was 
genuine, nor could he venture to disturb what he admitted were con- 
current findings on the subject of the Appellant’s position in the 
testator’s household being equal to that of a son, nor upon the point 
of the estrangement between the testator and the Respondent. 


This makes an end of a considerable portion of the Judgment 
of the Judicial Commissioner, which treats the signature as suspect. 
The grounds of suspicion which that Court, notwithstanding its 
view as to the complete propriety and naturalness of the will itself 
nevertheless attaches to the execution, are three-fold. 

l. In the first place, it is maintained that the witnesses might 
have been of a better class. Perhaps they might; but they were 
just those witnesses that the testator had about him; anda com- 
ment of this character has no force except upon something on a 
much higher level than mere suspicion, viz., proof which would 
thoroughly satisfy the mind of a Court that these persons had com- 
mitted both forgery and perjury. In the case of a will reasonable, 
natural, and proper in its terms, it is not in accordance with sound 
rules of construction to apply to it those canons which demand a 
rigorous. scrutiny of documents of which the opposite can be said, 
namely, that they are unnatural, unreasonable, or tinged with im- 
propriety. Their Lordships venture to repeat the Judgment of Lord 
Watson in Choteynarain Singh v. Mussamat Ratan Koer? bearing 
upon the point of an attestation by a person’s own servants and 
dependants. As has been shown, the execution of this will was not 
only not improbable, but was in fact probable. The words of Lord 
Watson apply to this case, therefore, a fortiori :— 


“The theory of improbability remains to be considered; and the first 
observation which their Lordships have to make is, that, in order to prevail 
against such evidence as bas been adduced by the Respondent in this case, an 
improbability must be clear and cogent, It must approach very nearly to, if 
it does not altogether constitute, an impossibility. To give effect the argu- 
ment pressed upon this Board by the Appellants, which seems to have found 


1. (1894) L, B, 221. A. 12; », c, L L. R. 23 c. 519, 
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favour inthe Court of First Instance, would be equivalent to holding that the 
will of a Hindu gent’eman, attested by his own servants and dependants, must 
be held to be invalid, unless it is shown that the testator, at the time assigned 
for its execution, was placed ın such circumstances that be could not secure the 
attendance of persons of a higher rank. That is a proposition ‘which verges too 
closely on the absurd to be seriously entertained. There may be cases in which 
attestation by servants only is an important element to be taken into account in 
considering whether a will has been validly executed—cases, far example, in which 


‘there is reasonable ground for suspicion that the will, is not the voluntary act 


of the testator, but has been procured by the undue influence of members 
of his household, This case does not in the oniaion of their Lordships, be- 
long to that class.” 


This point, however, is ab an end because the execution and 
attestation are proved, 


2. The second ground of suspicion inthe minds of the Judicial 
Commissioners was that the paper upon which the will was written 
appeared to be old instead of fresh, and proof was given that the 
paper was official paper in general use, together with evidence that 
some other people had been in the habit of having forms or sheets 
which they signed in blank. In the language of tha Judgment of 
the Judicial Commissioner :— 

“ That, men of the deceased’s position in life dosign blenk forms and blank 
‘*shents, especially for the purpose of Vakalatnamas being drawn up thereon 
" for use ın cases inthe subordinate district courts, ıs not an unheard-of 
“thing.” 


Various forms were produced, signed by people other than the 
testator, and with none of which the testator had anything to do. 
In their Lordships’ opinion, such evidence should not have been al- 
lowed to influence the mind of a Court. It should not have been ad- 
mitted, as it was not relevant to the present case. 


3. The third matter appears, however, to their Lordships to 
be more serious. By S, 563 of the Code of Civil Procedure it 
is provided that if “ the Appellate Court requires any document to 
“be produced, or any witness to be examined, to enable it to pro- 
“nounce judgment, or forany other substantial cause, the Appel- 
«late Court may allow such evidence to he produced or document 
to be received or witness to be examined.” In the course of the 
hearing of this Appeal by the Judicial Commissioners, a question 
was asked as to the additional attestation of the will, which bore to 
have been made on the 20th April 1905 (that is, on a date about 
six months after execution) by Mohammed Nusrat Ali. This gentle- 
man appears from the Record to be a person of standing, the Judg- 
ment mentioning that he is the Honorary Secretary or Assistant 
Secretary of the British Indian Association. He is also a member 


PART VI] THE MADRAS LAW JOURNAL REPORTS 159 


of the Municipal Board of Lucknow, Lucknow being thirty miles 
by train from Sandila, where the will was ordered to be registered. 
On this date, 20th April, a meeting of that Municipal Board had 
been held, followed by a special meeting, both meetings being early 
in the day and being of some duration. Enquiry was made, and it 
was proved before the Judicial Commissioners that Nusrat Ali was 
present at these meetings. If this was so, then, it was argued, he 
could not at the same hours of the 20th April have been in Sandila. 


Nusrat Ali had been examined before the Subordinate Judge, 
but nothing had been asked of him on the point, and he was not 
examined by or before the Judicial Commissioners. Their Lord- 
ships disapprove of the procedure which has permitted doubt to be 
thrown upon his evidence in the course of procedure taken on ap- 
peal by the Judicial Commissioners, “ to enable them to pronounce 
judgment,” without the witness whose testimony is impugned having 
been afforded the opportunity of clearing up the mistake and hav- 
ing been convened for that purpose. No witness, whatever his 
standing, would be safe from adverse judicial comment under such 
procedure. It may quite well be that Nusrat Ali could have clearly 
explained the whole point of difficulty, and their Lordships would 
be slow to conclude, in the absence of his own evidence on the 
point, that the rest of his testimony, otherwise quite unimpeach- 
able, was perjury. 


Fortunately, there is no necessity for further procedure or ex- 
pense in regard to the matter, for the case that the Board is now 
dealing with is a case in which the signature of the will, whether 
the deed was additionally attested on the date stated or not, is 
proved and is properly attested. In these circumstances their 
Lordships do not doubt that the Judgment of the Subordinate 
Judge should be restored. 


They will accordingly humbly advise His Majesty to that effect. 
The Respondent will pay to the Appellant the costs of this Appeal, 
and in the Courts below. 


Solicitors for appellants : T. L. Wilson 4 Co. 


Solicitors for respondent : Barrow, Rogers and Neville. 


Jagrani Koer 
v. 

Durga 

Parshad 


Sinou 
Gowndan 
In re. 


160 THE MADRAS LAW JOURNAL REPORTS [VOL. XXVI 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Miller and Mr. Justice Spencer. 


Sinnu Gowndan and) Accused in Calendar Case No. 612 
another. of 1913 on the file of the Statio- 
| nary 2nd class Magistrate of Gin- 

gee in South Arcot District. 


Criminal Procedures Oode Ss. 247, 417, 435, 439—Acquittal by trick of ac- 
ctised—Not ground for revision—Othcrwise if appeal ts filed by Government 
—Appeal on the ground of discovery of fresh evidence or sufficient cause for 
absence of complainant—A ppeal not restricted to errors on the face of record— 
Permissibility of, for good reason for errors not apparent—Appeals against 
acquittal and conviction—No difference. 

The fact that the accused obtained his acquittal under S. 247 Cr. Pr. 
Code Ey preventing the complainant from appearing when the case was called 
on by wrongfully arresting and detaining him one false charge of nuisance is 
not a ground for setting aside the order of acquittal in revision, whetber directly 
at the instance of the complainant or ona report of the District Magistrate 
at bis instance, though ıt may be a good ground for appeal. 

Per Millor J. —Quaere, if an order of acquittal can be set aside even on ap- 
peal merely on the ground that fresh evidence is available which could not be 
produced at the trial or on the ground that the complainant owing to whose 
absence the order of acquittal was made has shown sufficient reason for his 
failure to appear. i 

Per Spencer J. :—There is nothing in S, 417 Cr. Pr, Code tolimit appeals 
against acquittals to cases in which Courts have owing to some error of law or 
misappreciation of evidence come to a wrong decision on the evidence before 
them. 9. 248 Cr, Pr, Code allows additional evidence to be admitted in appeals 
against ‘acquittals as well as in appeals against convictions. 


Case referred for the orders of the High Court, under S. 488 
of the Criminal Procedure Code, by the District Magistrate of 
South Arcot in his letter, dated 12th October 1913. 

The District Magistrate, Referring Officer. 

The Public Prosecutor on behalf of Government. 

The Court made the following. 


Order :—Miller J.—As the Criminal Procedure Code does not 
permit a Magistrate to review his judgment in the light of evidenc 
subsequently obtained or to re-admit to file a case in which the 
accused has been acquitted under S. 247 owing to the absence of: 
the complainant,even if good reasons shewn for his non-appearance, 
I should hesitate without farther consideration to hold that the legis- 
lature intended to permit this Court in Appeal or revision to set 
aside an acquittal on the ground that fresh evidence is available 
which could not be produced at the trial, or on the ground that a 


* Cr. E.O. No. 678 of 1913. 22nd January 1914, 
(Or. B. P. No. 95 of 1913.) 





PART VI] THE MADRAS LAW JOURNAL REPORTS 161 


complainant bas shown sufficient reason for the failure to appear 
and prosecute his complaint, before the Magistrate in a summons 
case. But in the present case we must take it that the acquittal of 
the accused under S. 247 was procured by his own trick: he 
himself is responsible for the complainant’s failure to appear. The 
order was, we may say, obtained by a fraud on the court and though 
even in these circumstances the Code does not permit the court 
which made the order, to vacate it on proof of the fraud interference 
by this court may be a proper exercise of oux powers in revision, or 
possibly in appeal, to avoid a miscarriage of justice. 


We have not referred to any case in England in which certio- 
rari has been had to quash an order of acquittal made by an inferior 
court for fraud in the person procuring the order. There is a case 
R.v. Unwin? (referred to in Archibold’s Criminal Pleadings 23rd 
Edition Page 132. 10 Halsbury’s Laws of England page 197 Foot 
Note) which seems to have been something like the present case and 
in which certiorari was refused, but I have not been able to see the 
report of that decision. But we have the authority. of Archibold’s 
Criminal Pleadings (23rd Edition page 292) for saying that a new 
trial after acquittal in a case of misdemeanour would be granted. if 
the verdict had been obtained by irregularities committed by the 
defendant himself and though no ĉase is there cited in which a new 
trial has actually been allowed on these grounds, the authority 
of Archibold’s Treatise is so high that it is not unsafe to accept it 
as correctly stating the principle on which the courts would have 
acted in England in former days. 


In India we have power to revise an order which is improper 
(5. 485 of the Code of Criminal Procedure) and an order, though 
strictly in accordance with the law as in the present case, may, I 
think be said to be improper if it was procured by the fraud or trick 
of the party asking for it and would not have been made but for 
that fraud or trick. The order before us is one which but for the 
accused’s deceit would not have been made in the circumstances, 
and so may be said to be an improper order though the Magistrate’s 
action was strictly correct. 

Our powers in appeal are not defined by the code, further 
than this, that an appeal may lie on a matter of fact as well as on 
a matter of law except in a case tried bya jury (Sec. 418). 


The Code does not expressly state whether these matters are 
matters appearing upon the record, that is, matters, which the in- 
ferior Court has or might have determined, or whether we are at 


1. (1839) 7 Dowl. 578. 
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liberty to admit an appeal on some extraneous matter which ought 
to have affected the decision hadit been known at the time of the 
trisl—but which was not before the inferior Court. 


I have not found a case io any of the High Courts which 
decides the point. In Queen Empress v. Prag Dat 1 the learned 
Judges state as one of the requirements of an appeal that the 
ground fer interference should be apparent on the record, but it 
cannot be said that they were deciding the present point. 


But there is nothing in the Code of Criminal Procedure to sug- 
gest that so far as the right of appeal is concerned there is any 
difference between the case of an appeal from a conviction or from 
an acquittal, and I should not like te hold that an appeal from a 
conviction could not be entertained if based on the concealment of 


‘a material fact from the Court which conducted the trial. I agree 


therefore that in this case the Local Government might have 
directed the filing of an appeal against the acquittal and that being 
so’ I agree also that we ought to refuse to interfere on the District 
Magistrate’s report of the Case. 


The District Magistrate is, no doubt not the party entitled to 
appeal from an acquittal but his report to the High Court is inten- 
ded to move the Court to acf under S. 439 of the Criminal 
Procedure Code, that is, to act as a Court of revision and though it 
is made at the instance of the complainant it contains -the District 


“Magistrate’s presentation of the case and it seems to me that to 


entertain proceedings by way of revision ona District Magistrate’s 
report in acase where an appeal would lie from an acquittal is 
contrary to the spirit if not to the letter of Sub-section 5 of S. 429 
of the Criminal Procedure Code. 

Spencer J.:—In this case the complainant preferred a com- 
plaint of mischief under S. 426 Indian Penal Code on June 4th 
against two individuals ; process was issued against them and the 
complainant was informed of the date of hearing in person. On June 
23rd, the date fixed for the trial, the Magistrate acquitted the ac- 
cused under Sec. 247 Criminal Procedure Code owing to the com- 
plainant not being present in Court when the case was called on. It 
subsequently transpired that the complainant had been kept out of 
the way by the action of the accused in getting a constable to arrest 
bim on a false charge of committing nuisance after he had come to 
Gingee where the Magistrate’s Court was situated, (see the judg- 
ment in C. C. No. 638 of 1913 on the file of the 2nd Class Magis- 
trate of Gingee). Under these circumstances the District Magistrate 

1. (1898) 1. L. R. 20 A. 459 ata SCS 
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has under S. 438 referred the case to the High Court for setting 
aside the order of acquittal and for directing a new trial. 

The question for our decision is whether, assuming that the 
2nd Class Magistrate would have exercised his discretion differently 
by adjourning the hearing to another day had he been aware of the 
cause of the complainant’s failure to appear, this Court acting asa 
Court of Revision will set aside the acquittal and order a fresh trial. 

Upon the materials before him when the order under S. 247 
was passed the Magistrate’s procedure was strictly proper and in 
accordance with law. This Section declares that the Magistrate 
shall acquit the accused unless for some reason he thinks proper 
to adjourn the hearing of the case to some other day. Such an ac- 
quittal after the accused has appeared and answered to the charge 
will operate as a bar to his being again tried for the same offence as 
he is a person “tried” by a Court within the meaning and for the 
purpose of S. 403 C. P. C. (Suraiya Sastri v. Venkata Rao }), 
The Mugistrate has no power to revive the proceedings, as there is 
no provision in the Code of Criminal Procedure resembling Order 9 
Rule 4 of the Civil Procedure Code by which a case can be restored 
to file by the Court which dismissed it; nor can the District Magis- 
trate orler a re-hearing (Narayana Aiyar v. Janaki Ammal 2 
Rangasami v. NarasimhaluS and Empress v. Hardee Singh and 
others 4). 

Coming next toa consideration of what are the powers of the 
High Court in such a matter, I think there can be hardly any doubt 
that if this matter came up for determination in a court governed 
entirely by English law the answer to the question whether the 
acquittal could be interfered with would be in the negative. 

In English Courts the maxim of Nemo bis vexari debet is given 
full scope. It has been repeatedly held in England that ifan accused 
person has been once tried and acquitted upon the merits by a court 
of competent jurisdiction so as to have been put in peril of convic- 
tion he cannot again be tried upon the same charge, but if charged 
he can successfully plead autrefois acquit. It is true that in R. v. 
Scaife b a new trial was ordered ina case where one of the accused 
indicted for felony procured theabsence of a witness whose evidence 
taken before a Magistrate was read against himself and others 
jointly tried with him. 





1. (1886) Weir Vol. 11 p. 487. 9. (1881) Weir Vol. 11 P. 908 
8, (1888) I. L. R. 7 M.218 4. (1891) 11 A. W.N. P. 120 
5, (1861) 17 Q. B. 28839, C. 117 E, R, 1271. 
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But R. v. Scaife! was dissented from in later cases, R. v. 
Bertrand? and R. v. Murphy 8, 


In England the courts have resolutely set their face against 
granting new trials after acquittals for murder andi felony on the 
ground of misreception of evidence, misdirection, or that the 
verdict was against the evidence and the same principle has been 
extended to misdemeanours also. See R. v. Duncan 4. 


It has been further held that acquittals and dismissals cannot 
be quashed by certiorari even though the Justices who tried the 
cases were disqualified by interest or bias R. v. Galway Justices 6 
and R. v. Antrim Justices 8. The latest case on the point is that 
of Rex v. Simpson and others T. Exparte Smiths on K. B. D. 
October 23, 1913 reported in the Law Journal of November 8th 
atp. 646 and the Law Times Vol. 136 p. 10: in which the doctrine 
has been stretched to the length of holding that a dismissal of 
information could not be disturbed even though one of five justices 
who acquitted the accused was disqualified and though the court 
might be said to that extent not to be a competent tribunal. 

In India however matters stand upon adifferent footing. Here 
appeals against orders of acquittal are allowed by S. 417 Criminal 
Procedure Code, a provision of law which isquite aline to the 
principles upon which English Courts administer the law against 
criminals, We have also S, 403 which prohibits a second trial for 
the same offence provided that the conviction or acquittal at the 
first trial remains in force. Ifthe conviction or acquittal is set aside 
bya court of competent jurisdiction, it follows that the accused 
cannot successfully plead the origina! decision in bar of further 
proceedings. 

The safeguard of the subject consists in the fact that no appeal 
against an acquittal will lie except at the instance of Government 
and that Government only exercise this power in cases in which 
there has been in their opinion a substantial failure of justice. 


It appears prima facie that there wasa failure of justice in the 
present case if the complainant was prevented from prosecuting 
his complaint and obtaining the redress that the criminal law allows 
owing to a circumstance beyond his control, namely his wrongful 
arrest and detention on s false charge, a fact which the court which 
tried the case of nuisance found to be true. Butthis was a circum, 
stance which was not in evidence at the time when the court passed 
the order of acquittal under S. 247 Crl. P. C., on the complaint of 
mischief. Of course he may have his remedy in an action in tort 





1. (1861) 17 Q. B. 288 2. (1867) L. R.1P. 0. p. 520. 
8. (1865) L. R.,2P.C. 585. 4. (1881) 7 Q. B. D. 198. 
5, (1906) 2 W. R. 449 6. (1895) 2 Ir. Rep. 608, 
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for malicious arrest against the constable, or against the accused 
if he instigated the constable, or he may proceed criminally 
against them, if so advised, for offences under Ss. 211 and 341 
I. P. C. but he will still have a grievance that his complaint of 
mischief has not been heard. 

Now there is nothing in the language of S. 417 Crl. P. C. to 
limit appeals against acquittals to cases in which courts have 
owing to some error of law or misappreciation of evidence come 
to a wrong decision on the evidence before them. 

It has been held that the legislature has allowed by this 
section an appeal by the Local Government in the widest terms 
and without any limitation whatever. See Empress of India v. 
Judoonath Gangooly 1 and that there is no distinction in the 
Code between the right of appeal against an acquittal and the 
right of appeal against a conviction, both being governed by the 
same rules and being.subject to the same limitations; see The 
Queen Empress v. Bibhuti Bhusan Bit 3, Queen Empress Prag 
Dut 8 and King Emperor y. Chatter Singh and others 5. 

S. 428 Crl. P. C. allows additional evidence ‘to be admitted 
in appeals against acquittals as well as in appeals against con- 
victions, although cases in which this power is. exercised will 
naturally be rare. 

I would therefore be prepared to set aside the order of 
acquittal in this case and order a retrial, if the matter had come 
before the court by way of appeal presented by the Local Govern- 
ment under S. 417, 

But in revision it has always been regarded as a sound rule 
of practice not to interfere when there is no error in law or on 
the face of the record (Emperor v. Sakharam 5, Kashab Chander 
Roy v. Akkil Metoy 8 ; also Emperor v. Tirth Das Newalram 1) 
and not to interfere in cases of acquittal in which Government 
might have appealed under S. 417 Cr. P. C. but has not done so, 
See In the matter of Aurokiam 8 also Thandavan v. Perianna% 
Emperor v. Madar Baksha 10 and Empress v. Miyaj Ahmed 11, 
In the former respect the Courts in India conform to the practice 
of the English Courts when dealing with writs of certiorari and 





1, (1877) I. L R. 2C., 278. 2. (1890) I.L. R. 17C. 485. 

8. (1898) I. L. R. 20 All. 459. 4. (1904) 7 Punjab Record Vol. 89 P. 15 

6. 4 B. L.R. p. 686 6. (1896)I.L. R, 22 0, 998. 
7. (1918) The Oriminnl Law Review Vol.1 p. 15 

8. (1878) I. L. R. 2 M. 88 9. (1891) I L. R.14M. 868 


10. (1902) L L. R. 25 A. 129 11, (1878) I, L. R, 3 B. 160 
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the now obsolete writs of error; for the latter ptactice there is now 
the authority of clause 5 of Sec. 439 Cri. P. C. 

In Queen Empress v. Hardee Singh and others 1 Straight J. 
acting in revision ordered a new trial upon the reference by the 
Sessions Judge when the accused had been acquitted under Sec. 
247 on a complaint of mischief and assault owing to the com- 
plainant’s absence through fever, but this is the only reported 
instance that I have been able to discover of a High Court in 
exercise of their revisional powers setting aside an order of 
acquittal upon facts not before the Court that tried the case. 
Even that instance was prior to the introduction of clause 5 of 
S. 439 by Act V of 1898. 

I therefore consider that our proper course is to refuse to in- 
terfere with the acquittal on the District Magistrate’s reference. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[FULL BENCH. | 
Present :—Sir Charles Arnold White, Kt. Chief Justice and 
Mr. Justice Sankaran Nair and Mr. Justice Oldfield. 


Yellammal Appellant.* 
v. 
Ayvappa Naick Respondent. 


Limitation Act (Act IX of 1905), art. 99, 62, 180—Attachment of debt— 
‘ Wrongful seisure of moveable property ''—Suit by claimant to the debi attached 
against decree holder—proper article applicable.—Art. 68 or 180. 

Neither attachment of a debb nor payment in pursuance of such attachment 
constitutes ‘‘ seizure of moveable property under legel process'’ within the 
meaning of Art. 29 of the Limitation Act The proper article applicable to a suit by 
a claimant to the debt attached against the deoree-holder to whom the amount Of 
the debt was paid is either Art. 62 or Art. 120. 

Appeal under Clause 15 of the Letters Patent from the 
decision dated 30th August 1912 of the Hon’ble Mr. Justice 
Sundara Aiyar in S. A. No. 101 of 1911 preferred against the 
decree of the Court of the Subordinate Judge of Tuticorin in A. 
S. No. 385 of 1909 filed against the decree of the Court of the 
District Munsif of Tuticorin in O.S. No. 310 of 1908. See 23 
M. L. J. 519 for a report of the judgment of the Division Bench 

The Court delivered the following 

Judgment :—The Chief Justice-—The qustion for determi- 
nation in this appeal is—Is the plaintiff's suit barred by limi- 
tation ? 








* L. P. No. 166 of 1912. 19th January 1914, 
1, (1891) 11 All. Weekly Notes 120. 
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The material facts and dates are as follows :— 


On July 4th 1905 the 4th defendant who had obtained a decree 
against one Perumal Naik, attached a debt alleged to be due to 
Perumal Naik by the 1st defendant. 


On July 29th 1905 the alleged debt became payable. 


On November 6th 1905 the 1st defendant obtained on order of 
Court giving him leave to pay the amount of the debt into Court. 
On June 15th 1906 the 1st defendant paid the money into Court. 
On October 3 1906 the money was paid out to the 4th defen- 
dant. 


On the attachment of the debt the plaintiff had put in a claim 
petition alleging that the debt was payable to him as having been 
assigned to him by Perumal Naik prior to the attachment. This 
petition was dismissed. He then instituted a suit under S, 283 of 
the Civil Procedure Code (1882). He failed in the Court of First 
Instance but succeeded on appeal. 


On September 15th 1908 he instituted a suit for the recovery 
of the money which had been paid out of Court to the 4th defen- 
dant. 

If the period of limitation is 3 years and runs from the date 
of the attachment of the debt—(July 1st 1905) the suit is tims- 
barred. Ifitis 8 years ‘and runs from the date of the payment 
out of Court to the 4th defendant (October 3, 1906) the suit is 
in time. 

The appellant has contended that the appropriate article is 
article 49 and that the suit is time-barred. 


It is not necessary to consider whether the suit is for compen- 
sation within the meaning of the article. Assuming it is, the ques- 
tion is did the attachment of the debt constitute a “wrongful seizure 
of movable property under legal process” within the meaning of 
the article. There is no doubt there was a “ legal process ” but was 
there any “seizure” thereunder? I am of opinion that there 
was not. 


The procedure in connection with the attachment of a debt 

not secured by a negotiable instrument is regulated by Order XXV 
tule 46 (See S. 268 of the Old Coda). The attachment is made 
bya written order prohibiting the creditor from receiving the debt 
and the debtor from making payment thereof until the farther order 
of the Court. In the case of moveable property the broad distinc- 
tion seems to be that when the property is in the possession of the 
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judgment-debtor at the time the order of attachment is made the 
procedure is by seizure actual or constructive. See for instance 
Order XX rule 43 (moveable property other than agricultural pro- 
duce), rule 44 (agricultural produce), When the property is not in 
the possession of the debtor the procedure is by way of prohibitory 
order. The only exception to the general rule appears to be in the 
case of a Negotiable Instrument (rule 51). In the case of any nego- 
tiable instrument to which that rule applies the attachment must 
be made by actual seizure whether the instrument is in the posses- 
sion of the judgment-debtor or not. Under the English Law the 
question whether an act of the sheriff constitutes a seizure is one of 
fact, the test being whether an act has been done sufficient to inti- 
mate to the judgment-debtor or his servant that the goods have 
been seized, See the case cited in Halsbury’s Laws of England, 
Vol, XIV, paragraph 108. See, too, Multan Chand Kanyalal v. 
Bank of Madras’. T 


As it seems to me seizure involves something io the nature of a 
transfer of possession, actual or symbolical. Not only is no transfer 
of possession effected by the making of a prohibitory order'in the 
case of a debt due to the judgment-debtor under rule 46, but the 
order contemplates possession not by the judgment-creditor but 
by the judgment:debtor's debtor pending the further order of the 
Court. 


The appellant in this case cannot rely on the payment into 
Court by the 1st defendant (judgment-debtor’s alleged debtor) on 
June 15.1906 as a seizure under legal process. The payment was 
a voluntary payment made by way of an interpleader proceeding. 
Ido not think that the payment of money into court “ in conse- 
quence of a legal process of attachment” is in all cases enough to 
constitute “a seizure.” In the present case the payment was no doubt 
made in pursuance of, as well as in consequence of, an express order 
giving leave to pay in (the actual order is not before us), But the 
order was made on the application of the judgment debtoz’s alleged 
debtor who wished to have the protection of the order of the court. 
There is no reason to suppose that any order for leave to pay the 
money in, would have been made against the judgment-debtor’s 
alleged debtor if he had not asked to be allowed to make the 
payment. In Jagjivan Javherdas v, Gulam Judai Ohoudhri? the 
question whether the attachment of the debt constituted a seizure 
nos not seem to have been considered. 











1. (1903) I. L. R, 27 M. 346 a. (1883) I. L. R. 8 B, 17 
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On behalf of the appellant it has been:contended, in the alter- 
native that article 86 applies. I am clearly of opinion that it does 
not. 

I think this case is distinguishable from Narasimha Row v. 
Gangara jan?) where the majority of the court were of opinion that 
article 29 applied. There the attached property was ordinary move- 
able property. 

I am of opinion that either article 62 or article 120 applies and 
would dismiss this appeal with costs. 

Sankaran Nair J :—I agree. 


Oldfield J :—I agree. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


è Present:—Myr, Justice Sadasiva Alyar and Mr. Justice 
Spencer. 


Chinnan and others Appellants*. 
(Plaintifs) 

v. 
Kondam Naidu and another Respondents 
(Defendants). 


Mirast Tenure in Chingleput Dtstrict—Mokhasa Inam—Converston to 
Shrothriem—Shrothrismndars, Ekabhogam mtrastdar—Tenants in long pos- 
session—Madras Estates Land Act, Ss. 3, clausa 2 (d) and 55—Revenne Courts 
—Jurrsdiction of. , 

Where in 1802, when a Shrotiiam was granted, the grantee was also the 
mirasidar,— 

Heid: that there being nothing to show that the latter had lost the Kudi- 
waram right which prima facie vests iu the Murasidar, the village could not be 
held to be an estate within the meaning of S, 3cl. 2 (d) of the Estates Land Act 
and an action for enforcing the tender of pattasis unsustainable, 

Mirasi tenure, its origin and inaidents discussed. 

Per Sadastva Aiyar J,‘—-An Ulkudi Payakari by continued residence in the 
village and cultivation of the samelands for three generations acquireda 
permanent right of ocoupancy. 

In the case of a Mirasidar to whom an Inam was granted long ago there 1s no 
presumption against his having also owned the Kudivaram right at the time ot 
such grant, 

A person cannot be held to own the Kudivaram right ın its (rue and complete 
sense unless be has also the power of alienating his right of occupancy and 
unless he does not acknowledge himself to be merely the tenant of a person really 
owning the Kudivarem right. 

Per Spencer J,:—The word Kudivaram way be used in two senses (1) the 
right of occupancy (2) the share of the produce which the cultivator whoover 


*S, A. Nos. 1716 to 1756 of 1912. 24th October 1913, 
*3 
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he may be, actually gets. Itis inthe former sense that the word is used in the 
Estates Land Act S. 6 cl, 2 (d). 


Encroachments on Mirasidar’s rights took place only in the 19th century and 
the probabilities are that in 1802, the mirasidar owned also the Kudivaram right. 


The terms, Exabbogam, Tanduvaram Kambatam explained. 


Second Appeals against the decision of the District Court of 
Chingleput reversing the decision of the Sub-Collector of 
Chingleput. 


These suits were brought by the tenants of the village of 
Shrothriem Thalambur against the landlords to enforce the tender 
of pattas on the ground that the tenants have permanent occu- 
pancy rights in the land, The Shrothriemdars in their defence alleged 
that they are the Ekabhogam Mirasidars, and are therefore owners 
of both the Melwaram and Knudiwaram, and that Revenue Courts 
have no jurisdiction to entertain the suit. The Ist Court found that 
the Shrothriem in question, (which was originally granted on Mokasa 
Tenure by a former Ruler of the country but which was converted 
into Shrothriem in 1802) was an ordinary estate, that the tenants 
have occupancy rights, that the Revenue Courts have jurisdiction 
to entertain the suits. Ke decreed the plaintiffs’ suits with costs, On 
Appeal, the District Judge held that the Shrothriem does not consti- 
tute an estate within the meaning of Sec. 3, clause 2 (d) of the 
E. L. Act and that the Revenue Courts have no jurisdiction to try 
these suits. He thereupon dismissed the plaintiffs’ suits. 


The tenants appealed to the High Court. 
T. R. Ramachandra Aiyar for appellants, 


S. 185 of the E.L. Act states that every land in an estate is 
presumed to be ryoti land ; the latter is defined in S, 3, The defini- 
tion of an estate, is contained in S. 8 clause (2). The clauses a, b 
and c, do not apply here; (d) is the only clause that is applicable, 4.e. 
where land revenue alone bas been granted'to a person owning the 
Kudivaram thereof’. Kudivaram is not defined in the Act. My sub- 
mission is that ‘ owning ’ does not mean that the person ‘ owned ’ in 
the past. He must be the present holder; if he had lost the right and 
RKudiwaram vests in another at present then the Section applies, 
The tenants are now in possession of the land; they have been in 
long enjoyment of it, at least since 1886; they have alienated their 
interests by way of mortgage, lease &. The Shrothriemdars them- 
selves have attested many of these documents ; they cannot now say 
that the tenants have no occupancy right. 
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The term ‘ mokasa ' is defined in 26 Mad. 403 and 29 Mad. 52. 
All that is said is that the word may mean, an assignment of land 
or village on condition of service.’ ‘‘ Shrothriem ” is defined in 24 
M. L, J. 86 at 39, That also does not mean ownership in the land 
in the sense of owning Kudiwaram, the presumption is rather the 
other way: I may also refer to the presumption raised in the case 
of all Inams: See 24 M. L. J. 655,656, 659. The term ‘ mirasi’ 
does not help either. The word mirasi, is used in different senses ; 
it does not necessarily mean that the present ownership vests in the 
mirasidars ; the rights of mirasidars were long ago destroyed. Again 
there may be a species of sub-miras in the tenants, who are in long 
enjoyment of their holdings and hence they cannot be evicted. The 
origin of the tenancy in the village is not known but it is found that 
the tenants have been in enjoyment for a very long time ; that is 
enough to bring the village under the definition of estate in Sec. 3 
clause 2 (d). The Revenue Courts have jurisdiction. 

L. A. Govindaraghava Aiyar for Respondents. 

The suit village does not fall witbio the definition of an ‘estate.’ 
The mirasidars are owners of Kudiwaram interest in the land ; the 
fact that they have parted with their rights at present is immaterial, 
We have to see whether they owned the ‘ Kudiwaram ’ at the time 
of the grant in 1802 if so, then 1910, M. W.N. 639 would apply 
and the Revenue Court would have no jurisdiction ; 24 M. L, Jj. 571 
does not apply because the suit there was brought in a Civil Court. 
As to the. history of mirasi tenure in Chingleput, see Crole’s District 
Manual of Chingleput, Mirasi Tenure, and Haddlestone’s Mirasi 
papers. It is true that the Shrothriemdars have attested but none of 
the alienations by the tenants can be said to be permanent. There 
are no sales by them and that shows they have no disposing power 
over the land; the payment of Thunduvaram is significant ; it is a 
recognition of the right of ownership of the mirasidar. 


The Court delivered the following 

Judgments:—Sadasiva Ai yar ].—Theze Second Appeals have 
arisen out of suits brought against the same two defendants. The 
plaintiffs in these suits are the tenants in a shortriam village called 
Talambur in the Chingleput Taluq. The plaintiff’s casein each suit 
is that the shrotriam Inam comes under the definition of ‘ Estate’ in 
the Madras Estates Land Act, and the plaintiff is the occupancy 
tenant of the lands entered in the A schedule to the plaint and that 
the plaintiff is entitled to demand from the defendants a pattah con- 
taining the terms stated in the “ model” pattah forming the B 
schedule to each plaint. The defence of the two defendants who 
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are shrotriamdars, is that the plaintiffs have no occupancy rights, 
that the defendants own both the Melvaram and the Kudivaram 
rights in the lands in the plaint village, that the village is not an 
‘estate’ under the Madras Estates Land Act, that the provisions of 
that Act do not apply to tbe suit lands and that the plaintiffs are 
not therefore entitled to demand pattahs fron the defendants. As 
regards also the terms to be entered in the pattahs, there was dis- 
pute between the plaintiffs and the defendants. The Sub-Collector 
of Chingleput decided the suits substantially in the plaintiffs’ favour, 
though ın respect of the rents to be paid by the plaintiffs, he decided 
in favour of the defendants’ contention, namely, that the plaintiffs 
were bound to pay warain or share of produce (forty per cent. of the 
produce) as rent and not money rents as contended by the plain- 
tiffs. On appeal, the learned District Judge held that the defend- 
ants were not only Shrotriamdars but aiso Mirasidars of the village 
that while they owned the Melwaram of the village as Shrotriamdars 
they owned the Kudivaram as Mirasidars, that the plaintifts had no 
occupancy right, that the village was not an Hstate under S. 3, cl,(d) 
of the Estates Land Act because the persons to whom the land 
revenue was granted as Shrotriam Inam by the Government did own 
the Kudivaram thereof as Mirasidars and that hence the Madras 
Estates Land Act did not apply to the lands in the village and no 
suit could be brought under that Act by the tenants to enforce the 
grant of pattas. On these findings he reversed the Sub-Collector’s 
decisions and dismissed the plaintifts’ suits with costs. The plaintiffs 
have therefore brought these Second Appeals contending that the 
village isan “Estate” under the Madras Estates Land Act and that 
the plaintiffs have occupancy rights. I think the decision of these 
cases depends on the answer to the queytion whether, when the 
Government giunted the Melvaram as Shrotriam Inam to the prede- 
cessors-in-title of the six defendants the grantees owned the 
Kudivaram in the village lands or whether there existed at that 
time tenants with occupancy rights who owned the Kudivaram in 
the lands in dispute. ` 


These Second Appeals have been fully and ably argued by the 
learned vakils on both sides and we have been taken through not 
only the documentary evidence adduced by both parties, but even 
through much of the oral evidence. The Melvaram of the village 
seems to have beea first granted as Poliagar service Inam by a 
former Government, probably the Nawab of Arcot, in the 17th cen- 
tury to a person whose family was known as Pothi Reddi family. 
The evidence further seems to show that Pothi Reddi Nayakan who 
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became the poliagar was known as the Ekabogam Murasidar of the 
village and hence must have owned at one time the Kudivaram 
right in all the village lands. 


Now the Mirasi system in the Chingleput District began, accor- 
ding to the traditional authorities, by the act of a Chola king named 
Kulothunga, whose illegitimate son Adanda conquered the country 
round Canchipuram. The date of this conquest is variously given as 
between the eighth and twelfth centuries. The grantees of lands 
under the Chola king in Mirasi right were all Vellalas. It was 
intended that they should bring the lands in the villages which were 
mostly of poor quality under cultivation throvgh their own exertions 
or through the exertions of Payakaris who were to be settled by the 
Mirasidars, known in the Hindu Period as Kaniakshikar. The 
Mirasidar was not expected himself to cultivate the entire area of 
cultivable lands in the village. The Payakaris whom he introduced 
for cultivation purposes, 1f they permanently settled in the village 
and if they and their descendants enjoyed the same lands as tenants 
for about 100 years, became by custom and by Hindu Law, Ullkudi 
Payakaris with permanent rights of occupancy, that is, they acquired 
what may be called in one sense the Kudivaram right in the lands in 
their holding. Though they thus acquired permanent occupancy 
rights, the original Mirasidar who had obtained the Kudivaram from 
the Government was entitled to demand from the Ullkudi Kudi- 
varamdar some Swatantrains including what was called Thunda- 
varam, the amount of which swathantrams was acertain proportion 
of the gross produce raised by the Ullkudi tenant. These swathan- 
trams might be looked upon as a fraction of the fruits of the Kudi- 
varam right, which fraction can never be lost by the Mirasidar. 
Forty per cent being the Melvaram share and sixty per cent. the 
Kudivaram share, the Ullkudi Kudivaramdar did not take the whole 
sixty per cent. for himself but gave out of it a percentage as swathan- 
trams to the Mirasidar even after he, the Ullkudi, had obtained the 
permanent occupancy right in the lands. The above is the conclu- 
sion which I have arrived at after anxious consideration of the argu- 
ments on both sides and after perusal of the passages in Huddle- 
stone’s papers on Mirasi rights and Croles Chingleput District 
Manual and other authorities. (See Huddlestone’ Mirasi papers, 
pages 176, 214, 372, 879 to 384, 395 and 45; Chingleput District 
Manual, pages 110, 138, 312, 213, 300 to 193, 894 and 395). 


Though the Ullkudi l’ayakan tenant seems to have obtained a 
sort of permanent right of occupancy by continual residence in the 
` village and by cultivation of the same lands for shres genera bons: 
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it appears very doubtful whether he could be held to have acquired 
in former times what is now known as the Kudivaram rights in the 
lands in his occupation. At page 214 of Mr. Huddlestone’s Mirasi 
papers it is said “ the Ulkudi, on the contrary, holds his lands ina 
subordinate species of Mirasi and possesses in them no absolute but 
indefinite property ; for, though he cannot transfer them by sale, 
gift, mortgage or otherwise, yet he cannot be removed from them 

and they descend like the Kaniyakshi Mirasi of the village to 
his posterity; be pays the Sirkar Revenue, the Thundu- 
varam—often no more than a pepper corm—and all dues ren- 
dered by the Mirasidars and Puracudis, but he receives none. The 
Ullkudi Payakaris have, in many places, by gradual encroachment, 
succeeded in placing themselves in possession of the whole varapat 
of the village and not infrequently in usurping the Mirasi right : 
there is a remarkable instance within the limits of Madras of com- 
plete usurpation, in which the Gramini Payakaris of the village of 

Tondiyarpet, after the continued contention of half a century have 
established themselves in possession of whole Mirasi, though under 
a decision of the Supreme Court their right has been negatived and 
“they are liable to ejectment, on further process.” The question of 
Mirasi right is a very contested matter. I shall just quote a few 

passages from Crole’s Chingleput District Manual, page 214. “The 
question of Mirasi right is without doubt one of considerable diffi- 
culty. No proof of this is more conclusive than diametrically oppo- 

site opinions regarding it which have been ventilated and upheld by 
officers of vast ability from the very commencement of our admi- 

nistration. The Madras Government has itself at various times 
passed orders containing dicta utterly irreconcilable, one with the 
other, while the Board of Revenue although on the whole more 
consistently supporting the claims of Mirasidars (Kaniyatchikars) 

has in hardly any single instance been at one with the Government 
in the many discussions on this question which have now attained 

such bulk as to supply Mirasé right with a literature of its own 
equalled in point of ability and learning by that of few of the many 

other great and intricate subjects which have from time to time 
engaged the attention of Indian Administrators.” In going over the 
bulky reports, proceedings minutes of consultation, and “ orders 
thereon” not to mention the despatches of the East India Company, 
nothing strikes the reader more strongly than the change which has 
come over the nature of the right itself ever since the District was 
first handed over to the Company. During that period, many 
portions of the right at one time inherent in it have disappeared 

owing to the changes produced by flux of time and the altered- 
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conditions of the country, while others have been expressly abro- 
gated by Government itself yet this seems generally to have been 
overlooked and additional perplexity hay been thus imported into 
the discussions of a subject already sufficiently intricate and obscure.’ 


The literature on this subject was recently added to by the 
pronouncement of my learned brother, Sir C. Sankaran Nair J., in 
Second Appeal No. 210 of 1911. I also contributed my humble 
quota in that case by a separate Judgment. By our Judgments we 
have referred the question toa Full Bench and I therefore do not 
intend to say anything in this case as to the present right of Mirasi- 
dars in Ryotwari villages. 


What bowever, we have to consider in this case is, whether in 
1802, the Ekabogam Mirasidar of the plaint village in the Chingle- 
put Taluk owned the Kudivaram right or whether there were 
Ullkudi Payakaris then, who could be deemed to have acquired the 
full Kudivaram rights of that time. I must frankly confess that I 
was at first rather inclined to hold that the Wullur Sukawasi tenants 
mentioned in the varachattam of 1772, Ex. LV, might have acquired 
full Kudivaram rights in 1772 itself and that in any event, they 
might be presumed to have acquired full Kudivaram right at the 
time of the Shrotriam grant in 1802. However, after I had re- 
corded a portion of this Judgment I had the great advantage of a 
perusal of the Judgment prepared in this case by my learned bro- 
ther and I began to feel doubts about the soundness of my view. It 
seems to me now that a person cannot be held to own the Kudi- 
varam right in its true and complete sense unless he has also got 
the power of alienation of his right of occupancy and unless he does 
not acknowledge himself to be merely the tenant of a person really 
owning ths Kudivaram right. The documentary evidence 
inthis case seems to show that even for ‘several years after 
1802 the occupancy tenants of the lands in this village 
did not claim rights of alienation of their occupancy tenure and 
that he acknowledged the Shrotriamdar as Ekabogam Mirasidar, 
that is, that he was the owner of the Kudivaram right in the lands 
in the village. That even the sub-tenant of a Kudivaram owner 
might acquire a permanent occupancy right in his sub-tenure has 
been held by Benson and Sundara Aiyar,JJ.,in Venkatachala Goun- 
dan v. Rangarainam Aiyar’. If it were necessary to decide the 
question in this case as to whether the plaintiffs have now obtained 
permanent rights of occupancy intheir lands, I would, spea king for 
myself, feel great difficulty in concurring with the learned District 





1. (1913) 24 M, L, J. 671. 


Chinnan 
v. 
Kondam 
Naidu. 
Sadesiva 
Auyar J. 


Ohbinnan 


„0. 
Kondam 
Naidu. 


Sadasiva-- 
Ayar J. 


176 THE MADRAS LAW JOURNAL REPORTS [VOL, XXVI 


Judge (see paragraph 6 of his Judgment) that the plaintiffs have no 
occupancy rights having regard to the considered observations in 
24M. L. J.,571. But the only question on which it is necessary 
to express a findicg in this case is, as I said before, whether in 1802 
the grantee of the Shrotriam Inam had lost the Mirasi rights by the 
ullkudi tenants having set up in themselves and enjoyed the Kudi- 
varam permanent occupancy rights, in the full sense, for the required 
period, As regards inamdars, I think or rather, I hope, that in this 
Court it has been now settled that the presumption is that at the 
time of the Inam grant, the Inamdar was not the owner of the 
Kudivaram right notwithstanding the o'servations in Indety China 
Nagadu v. Potu Konchi Venkatasubba yya? and Marapu Tharalu 
v. Telukula Neelakanta Behara? from which I have expressed 
dissent in my Judgment in the recent cases, Suryanarayana v. 
Potanna®, But as regards a Mirasidar to whom an Inam was granted 
long ago, it cannot be said that there is a presumption against his 
having also owned the Kudivaram right at the tine of such an 
ancient grant having regard to the history of the Mirasi tenure in 
the Chingleput District. Whether a Mirasidar in the modern period, 
that is after 1878, has tbe Kudivaram right in the waste lands in his 
village not included in his patta or in the communal sites, is another 
question. But whether he should be presumed to have lost his Kudi- 
varam right in cultivable lands in 1802 is quite a different question. 
After anxious consideration I am glad to find myselfiable to concur 
in the opinion of my learned brother that the finding of fact by the 
learned District Judge, limited to the following statement, namely, 
that the Ekabogam Mirasidar of the plaint village had not lost his 
original kudivaram rights in the village cultivable lands at the time 
of the grant to him in 1802 of the Shrotriam Inam, should not be 
disturbed by us in second appeal. 


On that finding the Inam does not fall under the definition of 
an ‘ Estate’ under section 3, clause 2(d) of the Madras Estates Land 
Act and the plaintiffs had no 1ight to bring suits to enforce the grant 
of pattahs. The right to enforce the grant of pattahs being the 
right created by a particular statute (Sec. 55 of the Estates Land 
Act) to be enforced in a particular class of courts, the civil courts 
have no jurisdiction to entertain such suits, The second appeals 
therefore should be dismissed with costs; but as I said before, it 
should not be taken by the defendants that these cases have deci- 
ded the question of the alleged permanent occupancy rights of 
plaintiffs in their respective holdings. 

1, (1910) M. W. N. 639. 2. (1907) I. L. R. 30 M. 502, 
3. (1913) 26 M. L. J. 99, 
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Spencer J.:—-The plaintiff brought this suit in the Court of the 
Sub-Collector of Chingleput under Sec. 55 of the Madras Estates 
Land Act to compel his land-lord to grant him a patta admitting 
his right of occupancy inthe land cultivated by him. The Sub- 
Collector found that the plaintiff was entitled to such a patta and 
gave him a decree accordingly. In appeal, the District Judge de- 
cided that the plaintiff had not proved that the occupancy right 
lay with him. The Judgment goes further and finds that the land 
concerned in this suit is not part of an estate as defined in Sec. 8 
of Act I of 1908 and therefore, that the suit was not maintain- 
able in a, Revenue Court. 


The village of Talambur in the Chingleput District appears 
to be held by the defendants on Shrotriam tenure. Exhibit II is 
the original purwana h or grant, dated 1802. From this it appears 
that the village was previously held on mokhasa tenure on condi- 
tion of rendering police services. When the mokhasa was con- 
verted into Shrotriam in 1802, the services were dispensed with and 
a money rent was substituted. Afterwards in 1862 the Shrotriam 
was enfranchised and the title-deed, which is Ex. 1X, was granted 
to the holders. 


, As the respondents have taken the objection in their written 
statement that this village is not an estate within the meaning of 
the Act and as the District Judge has found this point in their 
favour, it becomes necessary for us to decide, in the first place, 
whether at the time of the original grant the defendants’ ancestors 
were in the eye of Government, persons already owning the Kudi- 
varam. Mr. Govindaraghava Aiyar for the respondents has strenu- 
ously maintained that in the Chingleput District, Mirasi rights 
carried with them the right of occupation, 


In Narayanasami Naidu v. Secretary of State for Indias 
the meaning of ‘ Shrotriam tenure ’ is considered and the definition 
of Shrotriam in Wilson's Glossary is quoted to show that a Shro- 
triam grant gives noright over the lands and the grantee cannot 
interfere with the occupants as long as they pay the established 
rents.” Properly speaking Shrotriam consists of lands or a village 
held at favourable rate, the land or the revenue being assigned to a 
Brahmin, or to servants of the Government as a reward for past 
services. In Venkata Narasimha Appa Rao Bahadur v. Sobha- 
nadri Appa Rao Bahadur? the meaning of the word mokhasa 
is discussed. The definition given in Wilson’s Glossary is quoted 
to show that it is derived from an Arabic word signifying ‘ to bh ‘to have 








COE (1919) 94 M. L. J. 86, at p, 89 2. (1908) I. L, R. 29 Mad. 52, 55 
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as one’s own’ and that it means “ a village or land assigned to an 
individual, either rent-free or at a low quit rent, on condition of 
service.” 

The grant of the Shrotriam being a grant by Government of a 
portion of their Melvaram rights to persons already in occupation 
of the land,a presumption appears to arise that the persons in 
occupation were, previously to the grant, owners of Kudivaram 
right. If they were not Kudivaramdars previously it is difficult to 
understand on what right they were occupying the village. In this 
connection Ex. IV is æ very important document as it purports to 
be a varachattam or settling of rent for the year 1772, thirty years 
before the Shrotriam grant was made under Ex. II and shortly after 
the British Administration began, which dates from 1760 according» 
to the District Manual, page 229. From Ex, IV it appears that 
two persons, Pothi Reddy and Venkatakristnama Naicken, who 
are described as kaniyakshi, were cultivating Kambattam or home- 
farm—land and thst the other land in the samo village was being 
cultivated by ryots who are described as Ullur Sukavasis. It also 
appears that out of the total yield of 100 kalams of grain, the 
Government took 84 kalams b marakals and 4 measures as their 
Melvaram after making all deductions. An important feature of 
this document is that Kambattam lands and lands cultivated by 


` Sukavasis are put on the same footing. In Wilson’s Glossary, at 


page 492, ‘ Sukavasi Kudiyan ’ is definedas one “ who lives by the 
produce of the rented lands” Kaniyaksht is tbe proprietor, from 
Kani, the Tamil for land, and ‘ adsi’ “andel” owner, lord. Kanit- 
yakshi became afterwards known as Mirasidar (see pages 211 and 
216 of the Chingleput District Manual). Mirasidars had a right to 
receive Thunduwaram or short assessment on all produce raised 
on lands in the occupation of non-Mirasidars (page 220). Thundu- 
varam is defined at page 265 as the fixed percentage of the Kudi- 
varam which by agreement or custom was due to the Mirasidars 
on all lands cultivated by Payakaris. At page 223 the opinion 
of Mr. Place that the Mirasidar had an undoubted hereditary pro- 
perty in the soil which he derived originally from the sovereign is 
quoted. In the papers on Mirasi right compiled by Government in 
1862, Kaniyakshi is described at page 372 as “ free hereditary pro- 
perty in the land.” Mirasi is the name by which it came to be known, 
a word of Arabic derivation introduced by the Mahomedans soon 
after their conquest of the Deccan and denoting hereditary property 
in general, Mirast is defined by Mr. Ellis at page 176 as a general 
term used to designate a variety of rights, all more or less connec- 
ted with the proprietary possession or usufruct of the soil or of its 
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produce and by Sankarayya in similar terms at page 218. Thundu 
varam is defined at page 380 as that which remains to the Mirasi- 
dars of the rent paid by the payakaris after the liquidation of the 
land tax. Ifthe Mirasidars failed to cultivate for a year, the 
Mirasi right was not forfeited to the sirkar, but the Government 
could select a tenant and confirm him in possession by issuing a 
cowle (pages 221] and 384). It thus appears that the Mirasidar was 
the person who got lands cultivated and let tenants into possession. 
In Sir Thomas Munro's minute, the right of a Mirasidar to cultivate 
the land is recognised. It is also noted that if he fails to pay the 
public assessment his land is liable to sale but the Mirasidara possessed 
the privilege for some years more or less of recovering his land from 
the tenant let ia by the Government on his consenting to pay the 
rent. The history of Mirasi tenure after the British occupation 
appears in pages 800 to 303 of the Chingleput District Manual. 
Their privileges were continually encroached upon but it appears 
that these encroachments did not commence before the 19th century. 
In 1802 when this Shrotriam grant was made, there is thus every 
reason to presume that the Mirasi right in the defendant was un- 
impaired. Mr. Baden Powell ın bis book on the Indian Village 
Community observes at page 365 that there cannét be the smallest 
doubt that, if the Mérasi village claims were anything at all, they 
were claims which originally, at any rate, constituted the holders 
jointly according to their shares, the proprietors of the villages ex- 
actly as much co-sharers were in other parts of India. 


At page 369 he states: “ The produce, if there is no Mirasi 
class, is simply divided into the Melwaram, the state share, and the 
Kudivaram or occupant’s share, that is to say, after the fees (Meras) 
or the village servants, watchmen, etc., etc., have been satisfied out 
of the grain heaps When there is a body of Merasi proprietors, 
then there are three instead of two to share. Meloaram, as before, 
is the Royal share; Thunduvaram is the landlord's, as before. 
This division of the varam into three portions is well recognised in 
the judgment of Collins, C. J, and Muthuswami Aiyar, J., in 
Chidambara Pillai v. Thiruvengadathiengar' but the proprietor’s 
share is there called Miras waram instead of Thunduwaram. This 
Thunduwaram or Mirasi waram being paid by the payakaris to 
the Kaniyakshdar or Mirasidar out of the Kudivaram raised upon 
lands leased out for waram and the Mirasidar taking the whole of 
the Kudivaram for his pannai lands cultivated by his own labour 
and the labour of farm-servants who were paid wages in grain, it is 
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plain that the Mirasidar of such a whole village cannot be described 
as 2 person not owning the Kudivaram in 1802. For the purpose 
of considering who was the owner of the Kudivaram in a village of 
the class of the four villages granted as Shrotriam under Exhibit II 
it is necessary to treat the village as a whole, for the portions of 
estates or of villages which under S. (3) (2) (b) and (c) are not por- 
tions of villages falling under (d) class. In Exhibit V an ancient 
cadjan without date, Pothi Reddi and Venkatakrishnama Naicken 
appear as gramathars or villagers, which appears to have been an 
equivalent to Mirasidars. It is significant that in the chittas 
(Exhibit XI series) a deduction is made for Thunduvaram not only 
in the Kambatham lands of the Shrotriamdars in pattas 1 and 2 but 
also in the fifth patta, which contains lands cultivated by one of the 
other ryots of the village. It is right to receive Thunduvaram that 
distinguishes the Mirasi ryots from the other Payakari ryots of the 
village. It is a symbol of this Kudikani right. It appears to represent 
an acknowledgment of the cultivator that the Mirasidar has the 
power to disposal of the lands in the village. Later, in Exhibits A, 
VI and XVI the village is described as Hkabogam Miras, which 
means an original Miras not divided into several pangus or shares. 
Unlike the case of some Shrotriams, it is clear that here the original 
grantees were not Brahmins and that they were cultivating as many 
village lands as they could by their own labour and the labour of 
their farm sevants and ‘giving out the rest to payakaris as under- 
tenants. Exhibits IV mentions the quantity of grain that goes to 
the padiyal. It also mentions that a certain quantity is given to 
the ryot. The word Kudivaram may be used in two senses (1) the 
right of occupancy, (2) the share of produce which the cultivator, 
whoever he may be, actually gets. Here if is used in the latter 
sense. Insection 8, Cl. (2) (d) of the Act it is used in the former 
sense. There is nothing to show that this Kudi or ryot had the 
right of Kudivaram or Kudikani of the village. In fact, the res- 
pondents have not attempted to show how the tenants came into 
possession of their lands. Itis possible and even probable that they 
have since acquired occupancy rights; but in 1802 I consider that 
the probabilities were that the Mirasidar had the Kudivaram right. 
The pattas show that the Mirasidars were cultivating part of the 
village as Kambattam and the rest through Sukavasis. The fact 
that the Sukavasis were termed Ullur Sukavasis means that they 
were residents in the village as distinguished from Purakudis 
brought from other villages. (See page 212, Chingleput District 
Manual). In Chidambara Pillai v. Thiruvengadathaiengar1, the 
"Gap TM. Ld TT 
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Mirasidar was recognised as having a title to the Mirasi waram as 
distinguished from Melvaram or Government share of the produce, 
and it is observed by Muthuswami Atyar J., “Ordinarily the Mirasi- 
dar or proprietor in taraf village has the right of cultivation also and 
he is therefore at liberty to arrange for it from time to time either 
by granting leases or letting it to parakudis for warm or under 
what is usually called pannai system by means of labourers who 
are paid wages in grain.” This must be regarded as an authority on 
the customary rights of the Mirasidar class even in a non-tarat 
village when the Mirasidar has come to hold the whole village by 
virtue of a grant, in addition to his original Miras. In Venkata- 
chala Goundan v. Rangaratnam1 which follows the decision in 
Veerana Ambalam Perta Kampalam Ambalam v. Annaswami 
Aiyer? and also in Krishnasami v. Varadaraja? occupancy right 
was found to exist in the tenants under certain Mirasdars in ryotwari 
villages. But these were cases of land-holders suing in a Civil Court 
to eject their tenants on the ground that they had now no occu- 
pany rights. The burden of proving that the plaintiffs had a right 
to evict lay heavily on them. The observations made by the learned 
Judges who tried those appeals are applicable to the particular facts 
that appeared in the findings and evidence in those cases. In the 
particular circumstances of the present case I find nothing to nega- 
tive the presumption that the Kudivaram right existed’at the com- 
mencement of the nineteenth century in Kaniyakshidars or Miras- 
dars who held the Mokhasa subsequently converted into a Shrotriam 
village. I am, therefore, of opinion that that the District Judge was 
right in dismissing the suit on this ground. The Sub-Collector did 
not pronounce an opinion on this point. 


Suits to compel acceptance of pattah could not be brought in an 
ordinary Civil Court. Therefore the plaints could not be returned 
fox presentation in the proper Court and they were rightly dismissed 
The present appeal must be dismissed with costs. 

In this view of the case, I find it unnecessary to express an 
opinion whether the plaintiff or his predecessors acquired occupancy 
rights subsequent to the original grant of the Shrotriam which was 
the subject of much able argument. I consider it advisable to 
express no opinion on this point as it may be the subject of further 
litigation in a Civil Court at some time or other. 

S, A. 1717 to 1756 will follow this Judgment. 

Appeal dismissed; 





1, (1913) 24 M. L. J. 671 
2, (1911) 24 M. L, J. 845 8. (1880) I. L. B. 5 M, 345 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Sadasiva Iyer. 
Thiruvengada Mudali Petitioner (5th accused.) 


Cr. P. Code S. 162—Copwes cf Statements to Police—Noright to get copies 
unless Magistrate considers incxpedient to grant—Can obin only sf the 
Magistrate oonstders tt expedient to grant. 


Under S. 162 Or. P. Code, it is only if the Magistrate considers it expedient 
inthe interests of justice togrant copies of statements made to the police 
that the accused can obtain copies of such statements, It 1s not correct to say 
that unless the Magistrate says that it is not expedient in the interests of 
justice to grant copies to the accused the accused is entitled to get the copies. 

Petition under Sections 435 and 489 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the Judgment of 
the Sessions Court of Chingleput in Criminal Appeal No. 25 of 1913 
confirming the conviction and sentence by the Deputy Ist Class 
Magistrate of Saidapet in Calendar Case No. 120 of 1913. 


Osborne and P. R. Narayanasami Aiyar for petitioner. 
The Court made the following 


Order :—Though if the prosecution case is wholly true or the 
defence is wholly true, there could have been only one occurrence 
and either the occurrence now charged must be false or the counter- 
case in which some of the prosecution witnesses in this case were 
convicted must have been false, the learned Sessions Judge's opi- 
nion that both the occurrences are true cannot be said to be an 
illegal finding as each of the two contending parties would naturally 
try to make out that the only occurrence that took place was the 
only one in which their party received injuries. 


As regards the statements made to the Police, “the court” 
(under Section 162 (1) of the Criminal Procedure Code) “ may, if it 
thinks it expedient in the interests of justice, direct that the accused 
be furnished with a copy thereof.” Here, all that appears is that 
the Magistrate refused to furnish a copy of such statements to the 
accused. I must take it that he did not consider it expedient in the 
interests of justice, to direct copies to be furnished. The accused is 
not entitled, as of right, to be furnished with any such copies and 
(as I understand Section 162) it is only if the Magistrate considers 
it expedient in the interests of justice to grant such copies that the 
accused can obtain or use such copies. Ido not think that Dadan 
Gast v. Emperor? or Salt v. Emperor? is against this view of mine, 


(Or. R.P. No. 49 of 1914) 
1. (1906) I, L. R. 38 C. 1028 2. (1909) I. L. R. 36 C. 560- 
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and I do not accept the argument that unless the Magistrate says 
that it is not expedient in the interests of justice to grant copies to 
the accused, the accused 1s entitled to get such copies or use them as 
evidence. 


I reject this petition. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[FULL BENCH] 


Present : —Sir Arnold White Chiéf Justice, Wr. Justice Sanka- 
ran Nair and Mr. Justice Oldfield. 


Chariya Kurnam Appellant. 
D 
Thakarie Chiruthan and others Respondents. 


Malabar Tonants Improvements Act (Madras Act I of 1900) Ss. 3, 5—Tenant 
introduced by mortgagor after mortgage—Purchaser +n execution of decree 
upon mortgage—Right to improvements against—Right of tenant to improves- 
ments not confined against lessor. 


A tenant introduced into the land by the mortgagor after executing the 
mortgage, 13 entitled on eviction by the purchaser in execution of the decree 
upon the mortgage to the value of improvements effected by him while on the 
land. 

The righi of the tenant under S, 5 of the Malabar Tənant’s Improvements 
Act to claim improvements 19 not limited to his lessor. 

Appeal under clause 15 ọf the Letters Patent presented 
against the judgment of the Hon'ble Mr. Justice Sundara Aiyar 
and the Hon'ble Mr. Justice Sadasiva Aiyar in S. A. 1271 of 1911 
preferred against the decree of the District Court of North Malabar 
in A. S. No. 361 of 1910 (O. S. 563 of 09 on the file of the Court 


of the District Munsif of Tellicherry). 
C. V. Ananthakrishna Atyar for Appellant. 
V. Ryru Nambiar for Respondents. 


The Court delivered the following 

Judgment.—The question for decision is whether the 
defendants, tenants, holding “under the mortgagor, the lst 
defendant, are entitled to get the value of improvements made 
by them on eviction by the purchaser in execution of the 
mortgage decree obtained by the plaintiff. We proceed on 
the footing that the lease to the defendants is subsequent 
to the creation of the mortgage. The plaintiff's case is that it 
was not open to a mortgagor to create any right in derogation of his 
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mortgage. The defendants claim the value of the improvements 
under the Madras Act I of 1906. S. 5 of that Act declares the right 
of every tenant to receive compensation for improvements on eject- 
ment. It is argued that this section entitles the tenant to receive 
compensation only from his lessor. There is no such restriction in 
the section itself. The definition of the term, (See 8. 3) shows that 
it includes persons other than those includedin the word as defined 
in the Transfer of Property Act and includes persons who did not 
enter into possession under any agreement with, or with the consent 
of, the person entitled to obtain possession of the property. The 
customary law leaves no doubt on the point. 


In Major Watkin's Report on the land tenures of Malabar 
(1801) a recognised authority it is stated “should there be a paramba 
without any known owner and a Kudian (tenant) believing that it 
was without a master settled on it and made considerable improve- 
ments, on the return of the Jemkar or any one producing sufficient 
proof that he was the owner of the paramba the Kudian must in 
that case without dispute accede to the demand provided the Jemkar 
pays kulikanom or the value of the improvements.” 


Accordingly the ‘tenant ’ according to S. (3) includes any person 
who enters into possession of waste land without the consent of the 
owner but with the bona fide intention of paying the customary rent 
to the owner when ascertained. Similarly the holders of lands under 
cowles granted by Government received before the passing of the Act 
the value of improvements on surrendering the land to the Jenmi: 
so also tenants holding under invalid Kanoms, leases or mortgages 
granted by the Karnavan when surrendering the lands to the tarward 
tenants let into possession by a person claiming Jenm title on eviction 
by the person to be the true Jenms of the land also received compen- 
sation. The section accordingly defines tenants to include mortgagees 
as well as persons who in good faith believed themselves to be mort- 
gagees or tenants. It is clear therefore that the defendants who are 
in possession as tenants under the mortgagor are ‘‘ tenants ” 
within the definition and accordingly entitled to get compensation 
for improvements on eviction. It is not contended before us that 
the defendants are entitled to hold possession against the purchaser. 
The decrees of the Lower Courts which direct the sale of the defen- 
dants’ interest in the property will be modified by ordering the 
sale of the property subject to the right of the defendants to receive 
compensation for value of improvements. With this modification the 
decree is confirmed and the appeal dismissed with costs, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Sadasiva Aiyar and Mr. Justice Spencer. 


Lingam Krishna Bhoopathi Deo Garu Appellant 
(Defendant.) 
v, 
1. The Honourable Sri Mirza Sri Pusa-) Respondents (Plain- 
pati Raja of Vizianagaram, 2. Kovvuru Ba- } tif) and Transferee 
savi Reddi Garu. decree-holder. 


Privy Councs! decree—Bxecution of—Power of Court executing—Recogni- 
tion of transferes of decres by, if competent—Order 45 r, 15 and 16—Power of 
Attorney—Construction—Principal and Agent—General power to manage Za- 
mittdari— Power to transfer decree in favour of estate, 


The Court of the first instance to which a decree of the Privy Council is 
transmitted by the High Oourt for execution has power to recognise transfer of 
the decree and permit the transferee to execute without directions from the 
High Oourt ın that behalf, 


General power to manage a Zamindari ‘‘in all respects as fully and absolu- 
tely as the principal himself 1s empowered to do’? must be held to include the 
power to transfer fora reasonable consideration a decree amount due to the 
estate. 


Palaniappa Chettiar v. Arunachala Chettiarl, distiaguished. 
Appeal from the order of the District Court of Vizianagaram 
dated 26th March 1913 in Execution Petition No. 8 of 1913 in 
O. S. No. 7 of 1899 (Privy Council Appeal No. 77 of 1899). 


B. Narasimha Row, K. Srinivasa Iyengar and V. Ramesam 
for Appellant. 

S. Srinivasa Iyengar, P. Narayanamurtht and P. Soma- 
sundram for Respondents. 

The court delivered the following 

Judgments.—Spencer J.:—Two grounds of appeal are pressed. 
It is contended (1) that the order of the District Court recognising 
the transfer of the decree by the Manager and agent of the estate of 
the Maharajah of Vizianagaram in favour of the 2nd respondent 
and allowing the’ latter to execute the decree was an order made 
without jurisdiction, the proper Court which should pass such an 
order in a case, which had gone up to the Privy Council in appeal 
from a decree of the High Court which confirmed the Original 
decree of the District Court, being the High Court; 

(2) That Mr. Fowler as Attorney of the Maharajah was not 
expressly authorized under the Power, namely Exhibit A, to 
transfer decrees obtained by his principal for less or indeed for any 
amounts. 


*A. A. O. No. 146 of 1913, Tth Jannary 1914, 
1, (1912) 28M. L. J. 695, 
*l 
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No direct authority has been quoted in support of the first 
proposition. It is sought to be inferred from the language of Order 
45, Rules 15 and 16 read along with Sections 38, 39 and 42 Civil 
Procedure Code. Reference has also been made in the arguments 
to the decision in Swaminatha Aiyar v. Vaidyanatha Sastri 1, 
in which it was held that an application ander S. 234 of the Code 
of 1882 (corresponding to S. 50 of the present Code) to execute a 
decree against the legal representatives of the deceased judgment- 
debtor must be made to the Court which passed the decree and not 
the Court to which it has been transferred for execution ; and the 
decision in Hurrish Chunder Chowthry v, Kali Sundert Debi 3, 
is cited as an instance of the High Court disposing of a similar 
question arising in the execution of an order of Her Majesty in 
Council. But in my opinion the position of an Original Court, 
which itself passed a decree against which appeals have been carried 
up to the Privy Council, when it receives the order of His Majesty 
in Council transmitted to it by the High Court, is not to be com- 
pared with the position of a court to which the decree of another 
Court has been transferred for execution. They are totally differ- 
ent positions. 

Order 21, Rule 15 permits a transferee of a decree to apply for 
execution of the decree to the Court which passed it. S. 38 
permits a decree to be executed either by the Court which passed it 
or by the Court to which it is sent for execution. S. 37 defines 
the expression “Court which passed a decree” as including the 
Court of first instance where there has been an appeal. Similar 
words are used in Order 45 Rale 15 where it is provided that the 
Court from which an appeal to His Majesty has been preferred 
shall transmit the order of His Majesty in Council to the Court 
which passed the first decree appealed from. The act of the High 
Court in receiving and filing an order of the Privy Council isa 
purely ministerial function (vide observation in Premilall Mullick v. 
Sumbhoonath Roy.) It is so provided that the High Court should 
act as an intermediary for carrying out the orders of His Majesty 


in Council, bacause the Privy Council does not deal direct with 
Subordinate Courts. 


In the present instance the petition of the transferee decree- 
holder to transmit the order of the Privy Council with a prayer for 
a direction to bring him on record in that capacity came before a 
Bench of this Court, and the learned Judges who disposed of his 


1. (190b) 1. L. R. 28 M. 466 2. (1882) I, L, R, 9 C. 482, 
3. (1895) I. L, R. 22C. 971, 
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application (the Chief Justice being one of the Bench) expressly 
refused to make any directions. Without treating him as having 
locus standi to make the application they trausmitted the order, 
without prejudice to his right to take and the original decree-hold- 
er's right to give an assignment of the decree in question, 


In Hurrish Chunder Chowdhry v. Kali Sunderi Dobil, the 
question was not one of recognising a transfer of a decree but 
whether one of two co-plaintifis ought to be permitted to execute 
a decree without the concurrence of the other plaintiff. Their 
Lordships of the Privy Council refrained from deciding whether the 
learned High Court Judge usurped a jurisdiction which did not 
belong to him, although they were inclined to think he had not done 
so. His order was set aside on other grounds, namely that it was 
erroneous to suppose that a decree can only be executed as a whole 
and not partly by one of the plaintifis. 


I therefore find nothing irregular or contrary to law in the 
action of the District Court in permitting the transferee to execute 
the decree, nor has the original decree-holder raised any objection 
to his doing so. 


In support of the second contention we have been referred to 
the case of Palaniappa Chettiar v. Arunachella Chettiar?, and 
contra to the case of Venkataramana Iyer v. Narasinga Row.? 


Every document must be construed with reference to its parti- 
cular terms, and differently worded documents afford but little 
assistance for correctly construing the document concerned in this 
case. We have referred to the power of attorney concerned in 
Palaniappa Chettiar v. Arunachella Chettiar’, and we find that 
the scope of the agent’s powers was far more limited than that of 
the powers conferred under Exhibit A. The learned Judges who 
decided that case observed that there was no clause of a compre- 
hensive character which would show that the principal intended to 
confer plenary powers on his attorney, to deal with all properties 
and rights belonging to him. While it is true, as laid down in that 
case, that established law requires a power of attorney to be cons- 
trued strictly, it is also correct to hold that when an agent has a 
general power of attorney to act in some business or series of tran- 
sactions he may be assumed to have all usual powers. 


I feel no doubt that the words in Exhibit A “To conduct and 
manage all other the estate property, moneys, affairs and concerns 


1. (1882) I. L, R, 90. 482. 2. (1912) 23 M. L. J. 595, 
8, (1913) M. W. N, 72. 


Lingam 
Krishna 
Bhupathi 
U. 
Raja of 
Vizianaya- 
ram. 


Spencer J. 


Lingam 
Krishna 
Bhupathi 
? 


Raja of 
Vizianaga- 
Tam, 





Spencer J, 


188 THE MADRAS LAW JOURNAL REPORTS [VOL. XXVI 


of the Zemindari in all respects as fully and absolutely as the 
principal himself is empowered to do and (subject as aforesaid) 
to do, perform and carry out all such acts and deeds and things 
whatsoever as may be considered requisite for the above purposes 
as amply and effectually as the principal could do in his own per- 
sou if these presents had not been executed” do confer on the 
Maharajah’s manager such plenary powers as would include the 
transfer for a proper purpose to another person of decrees obtain- 
ed in the name of the Maharajah himself, apart from other words 
which occur later in the same document. I would therefore dismiss 
this appeal with costs, 

Sadasiva Aiyar J.:—I entirely agree with the Judgment 
just now pronounced by my learned brother. The appellant's 
Vakil relied on the close similarity between the terms of Order 
45, Rule 16 and the terms of the last sentence of S. 
42 of the Civil Procedure Code. Order 45 Rule 16 says that 
orders in execution made by the Court which executes the order of 
His Majesty in Council “shall be appealable in the same manner 
and subject to the same rules as the orders of such court relating 
to the execution of its own decrees”. The last sentence of S. 
42 of the Civil Procedare Code states that the “orders of a court 
shall be subject to the same rules in respect of appeal as if the 
decrees had been passed by itself”. On this similarity of wording, 
it was argued that just as a court to which the decree of another 
Court is sent for execution, cannot entertain applications under 
Order 21 Rule 16 or S. 50 clause (1), so, even the court of 
First Instance whose decision ultimately went to the Privy Council, 
could not entertain such applications because His Majesty's order 
had to be sent to it for execution by the High Court. I do not 
think that this argument is sound as it ignores, as pointed out 
by my learned brother, the principle underlying S. 37 of the 
Code which defines the expression ‘the Court which passed the 
decree” as including the Court of First Instance so far as the powers 
of that court relating to execution of the decrees passed by the 
appellate court are concerned. 

As regards the construction of the power of attorney, Exhibit 
A, I think that the power to manage a big Zamirdari estate must 
include the power to transfer for a reasonable consideration a decree 
amount due to the estate, Clause 24 of the power of attorney, 
Exhibit A, confers, in my opinion, on the manager the power to 
execute deeds and conveyances necessary for the purpose of effec- 
tuating such transfers as are incidental to the business of estate 
management. 
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Again, as regards the decision in Palaniappa Chettiar v. Aru- 
nachella Chettiar, the principal himself in the case repudiated 
the act of his agent as beyond the scope of his authority, whereas 
in the present case, the principal by his conduct ratified tbe act of 
his agent (See para 10-of the Lower Court’s Judgment) and in fact 
it was not denied that the principal has received the purchase 
money for the transfer from his agent’s transferee and consented to 
the transferee executing the decree. 


I therefore concur in dismissing the appeal with costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Ayling, and Mr. Justice Sadasiva 

Aiyar. 
Subbiah Naicker ... Appellant* (2nd 
Counter Petitioner). 


T. 


Ramanathan Chettiar Respondent 
(Petitioner). 

C. P. C, Ss. 37, 150—Jurisdiotion—Psnding Eigcution proceedings—Court 
ceasing to have jurisdiction over property attached—Court having territorial 
jurisdiction may continue without transfer—Exparte order in exeoution after 
affixture of notice—Res judiocata—Order 9 R. 13—Limitation Act art. 164, 
applicability of—Objection petition not treated as application fo set aside 
oxparte order. : 


Where pending an application for execution by attachment and sale of 
immoveable properties, the Court ceased to have jurisdiction over those 
properties. 


Held — that having regard to Ss. 37 and 150 C, P, C„ the Court which 
acquired junsdıction over the propertıœ could continue the execution pro- 
ceedings without a formal order of transfer from the Court which passed the 
decree, 


On principle, unless the authority which changes the venue, reserves the 
right to the Court which has lost jurisdiction to continue pending pro- 
ceedings affecting the property transferred to another jurisdiction such pro- 
ceedings are alsospso facto transferred by the change of venue to the new 
court, the records relating to that action becoming part of the records of the 
new Court. 


S. 150 O. P. O. is not confined to cases where there bas bean a formal order of 
transfer under special provisions of the Oivil Procedure. The section adopts the 
Calcutta view which held that by changes of venue made by the local government 
the business of a Court which loses jurisdiction over 8 oertain aren go far as it 
relates to cases affecting the lands in the transferred area will ¿ps0 facto be trans- 
ferred, 


“O, M. A. No. 61 of 1913. 22nd January 1914, 
1, (1912) 23 M. L. J. 595, 
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In the ciroumstances their Lordships were prepared if necessary to adopt the 
course taken in Alagappa Mudaliar v. Thtagaraja Mudaliar*® by making an order 
of transfer from the Court which passed the decree- 


An orcer in exeoution tetwean parties toa suit passed ex parte after affixture 
of notice which the Court considered sufficient service operates as res jtidicata 
in subsequent stages of the execution proceeding unless set aside by appro- 
priate proceedings. 

O.9 R. 138s wellas art. 164 Limitation Act applies to such orders as they 
are decrees within the meaning of the Civil Procedure Code. 


In this case, their Lordships declined to treat the objection petition by the 
judgment debtor as an application under order 9 r, 13 for tho reason that it did not 
bear a stamp, that it did not contain a prayer to seb aside the order and also that it 
did not state when he had notice of the order. 


Appeal from the decree of the District Court of Tinnevelly 
in A. S. No. 399 of 1911, preferred against the order of the Court 
of the Additional District Munsif of Tinnevelly in C. M. P. No. 238 
of 1911 (O. S. No. 74 of 1897). 


L. A. Govindaraghava Aiyar for Appellant. 
B. Sitarama Rao for Respondent. 


L. A. Govindaraghava Aiyar.—The District Munsif of 
Tinnevelly had no jurisdiction to continue the proceedings 
without an order of transfer from the Court of the District 
Munsif of Sirivilliputtur. S. 87 says which Courts can execute a 
decree—the Court which passed the decree and the Court to which 
the decree is transferred. It is only where a Court ceases to have 
jurisdiction to execute the decree that the Court which acquires 
jurisdiction in that matter can execute as the Court which passed 
the decree. Ceasing to have territorial jurisdiction over the sub- 
ject matter of the suit or attachment is not ceasing to have juris- 
diction to execute; see Panduranga Mudaliar v.V ythilinga Reddi?. 
The Calcutta Court has taken a different, view from the Madras Court 
Latchman Pandit v. Maddamwmnohin Shye®, Udit Narain Choudri 
v. Mathura Prasad*, Jahar v. Kamini Debi® though there too 
opinion has not been consistent ; See the opinion of Field J. in Kal 
Pado Mukerjee v. Dino Nath Mukerjee®; Karticknath Pandey v. 
Tüuck Dharit Premchand Dey v. Mukhoda Debis. The 
opinion of the Calcutta Court is hardly defensible on principle. 
Either the Court which passed the decree or the new Court has 
jurisdiction to execute. How can the one that has “ceased to have 





1, (1910) M.-W.N. 477, a, (1907) I. L. R, 80 M. 687. 
3. (1880) l. L. R. 6 C. 513. 4, (1908) I. D. B. 35 0. 974, 
6. (1900) 1. L. R. 28 0, 438. 6. (1897) I. L. R. 25 C. 315. 


7. (1888) L L, R. 15 C. 667. 8. (1890) I. L, R, 17 Cal, 699. 
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jurisdiction” still have jurisdiction to execute ? In Prem Chand 
Dey v. Mokhoda Debi? the court had no jurisdiction over the 
subject matter either at the date of the suitor at the date of sale. 
The view taken in Gomatham Alameluv. Komandur Krishna- 
charlw? is opposed to that in the above case. The case of Alagappa 
v. Thiagaraja® simply states the conflict. The rule as stated in the 
American Cyclopedia is hardly helpful. According to it the question 
depends upon the construction of thestatute. That pending pro- 
ceedings are not affected by removal of Court's jurisdiction is laid 
down in Subbaraya Mudaliar v. Rakkit. He referred to S. 6 of 
the General Clauses Act. 

S. 150 refers to “transfer of business”, That is to say, 
transfer under Sec, 24 C. P. C. or other sections. A transfer of busi- 
ness cannot mean transfer by redistribution of territorial jurisdiction. 

The order is not res judicata. It is one passed ex parte. There 
is nothing to show that the defendant had notice or had opportu- 
nity to contest. That is necessary for the order to operate as res 
judicata-Hara Chandra Bairagi v. Bepin Behari Das*. Order 9 
r. 13 cannot apply to execution proceedings. S. 141 does not apply to 
execution proceedings. Though the word (decree) would include 
order passed in execution still the words of the rule exclude the 
application of the rule to orders in execution. See Thakur Prasad 
v. Sheik Fakir Ullah® Balasubramania Chetti v. Swarnammal’ 
Asim Mandal v. Raj Mohan Das 8. Art. 164 of the Limitation Act 
also is inapplicable, having regard to the words used in that article. 
Assuming that an application is necessary to set aside the order, the 
objection.petition by the judgment debtor might be regarded as such 
petition and inquiry directed upon it. Mochat Mandal v. Mesuruddin 
Moliah®. 

B. Sitarama Rao for respondent relied upon Zamindar of 
Valur v. Adinarayudu 19 and S. 150. The analogy of S. 6 of the 
General Clauses Act S, 189 of the Estates Land Act and of the 
Small Cause Courts Act, cannot apply where the local government 
alters the territorial jurisdiction of the Court. No taking away of 
the Civil Court’s jurisdiction is involved in such proceeding. Only a 
different Court is provided. The wording of S, 37 indicates that 
territorial jurisdiction in the Court is a condition for execution. 
The language of S. 150 covers the present cise. The view of 
those American Courts that hold that pending proceedings also are 





1. (1890) I.L. R. 17 C 699. 2. (1908) I. L. R. 27 M. 118. 

3. (1910) M. W. N. 477 4. (1908) I. L.R. 32M, 140 

6. 1809) 130. L. J, 38 6. (1894) I.L.R. 17 A. 10683.c. 22 L.A. 44 
7, (1918) 25 M. L. J, 367 8. (1910) 150. L. J, 532 
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Subbiah affected is on principle the correct view. The rule enacted by S. 6 
Naicker General Clauses Act dates after the Interpretation Act 1889 in 
Ramanathan England. See Maxwell page 670 et seg. Order 9r. 13 applies to 
Onettiar: orders in execution. See Krishna Chandra Pal v. Protap Chandra 
Pall, It is a principle of general law that an order or judgment 
passed after defective service of notice operates as res judicata 
unless set aside by appropriate proceedings; Bigelow p. 225. Black 
on judgment Vol. 1 p. 245, 255 268. The objection petition does not 
bear a stamp, does not contain a prayer to set aside the order, nor 

does it state when he came to know of the order, . 

The Court delivered the following 

Judgment :—The 2nd defendant, one of the three judgment 
debtors, is the appellant before the Court, This appeal has arisen 
out of an execution petition put in by the decree-holder. The facts 
are a little complicated, and though, it is not necessary to detail 
all the facts, it is necessary to set out the following for understand- 
ing the contentions on both sides. 

The decree in this case was passed so long ago as March 1898 
in favour of one Arunachallam “Chettiar. There were several 
execution petitions by the said decree-holder himself. The decree 
is then alleged to have fallen in a partition between two members 
of the decree-holder’s family and partners of a family firm to the 
share of one partner who also held a power of attorney from 
the decree-holder. This partner filed execution petitions in 1905 
and 1907. Finally on the 21st April 1909, E. P. No. 389 of 1909 
was filed by a next friend on behalf of the minor son of the said 
partner after the death of the latter. 

We must here state that the decree was passed by the District 
Munsif’s court of Sriviliputtur and all these applications including 
the E. P. No. 388 of 1909 of 21st April 1909 were instituted in that 
court. On this application 889 of 1909, notice was ordered to be 
issued to defendants to show cause why the decree should not be 
executed by sale of properties which had been attached long’ ago 
and which attachment was still subsisting. For the purpose of this 
appeal, it is Mecessary only to consider the notice issued to the 2nd 
defendant, that notice having been issued in July 1909 by the 
Srivilliputtur Munsif’s court for the 2nd defendant’s appearance on 
10th August 1909 to show cause against execution. The process 
server took the notice to the second defendants village on 
31st July 1909 for service on the 2nd defendant. What took place 
there appears from the endorsement of the Village Munsif on the 


1. (1906) 3C. L. J, 276 
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process server's return and that endorsement is as follows :—‘*On 
enquiry made on 31st July 190) at 9 A M., regarding the 2nd de- 
fendant, the females in the 2nd defendant’s house and the inmates 
of the adjoining house state that it is two days since he went to 
Sankaranainar Koil, that the date of his return is not known and 
that no proper male heir is present on the spot ; the duplicate of the 
notice to the said 2nd defendant is affixed to the front door of the 
house.” With-a return to this effect, the process server returned 
the notice to the court on the 6th August 1909. On the 10th 
August 1909 (which was the date fixed in the notice for the 2nd de- 
fendant to appear to show cause,) the District Munsif made 1 record 
to this effect “Notice affixed, defendant absent, adjourned to the 14th 
instant for batta for proclamation.” (The learned District Judge, 
seems to have thought that the 10th August 1909 was a mistake for 
the 10th December 1909 but it seems that there is no such mistake 
and the order was really passed on 10th August 1909 by the Munsif, 
On the 18th October 1909, the proclamation was settled and the 
sale date was fixed, for 10th December 1909. The sale fixed for 
10th December 1909 seems to have been again adjourned to some 
other date in 1910 on account of certain other proceedings which it is 
unnecessary to detail, ` 


In May 1910, the Ramnad District was newly constituted by the 
Local Government and the Srivilliputtur District Munsif’s Court 
was placed under the Ramnad District Judge. The properties 
which had been attached by the Srivilliputtur District Munsif in 
execution of the decree of 1897 cama under th: jurisdiction of the 
Additional District Munsif of Tinnevelly, having been taken away 
from the Srivilliputtur District Munsif’s jurisdiction. On these 
facts, the next-friend of the minor who claims to be the decree- 
holder (we shall call him “ Respondent ”) and who had put in the E. 
P. No. 389 of 1999 in April 1909 in the Srivilliputtur District 
Munsif’s court put in M. P. No. 333 of LILL in bhs Additional 
Munsif’s court of Tinnevelly praying among other things that the 
execution proceedings instituted in the Srivilliputtur Munsif’s court 
in April 1909 might be continued in the Additional District Munsif’s 
court of Tinnevelly after obtaining all the records from the 
Srivilliputtur court. The 7th and 8th paragraphs of the affidavit 
accompanying this petition of February 1911 are as follows :— 


“7, As the properties which are mentioned inthe said sale pro- 
clamation and which are applied for being sold in this suit are 
situate in Kurivikolam Katu Kuthagai, Kurinjakulam village in 
Sankaranainar Koil Taluq within the jurisdiction of this court as_ the 
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Srivilliputtur Munsif’s court in which steps had been taken before 
this, has been abolished in so far as this district is concerned, as the 
said court has lost its jurisdiction in matters of execution in respect 
of the decrees of this district and as this court itself has now jurisdic- 
tion to execute the decrees connected with this district it is necessary 
and reasonable to-continue and execute through this court itself 
the petition pending in the said Srivilliputtur Munsif’s court.” 


“8, Moreover, this plaintiff made an application to the said 
Srivilliputtur Munsif’s court but the said application has been re- 
turned with an endorsement stating that the entire records aforesaid 
have been sent to this court, with reference to matters stated in para 
b above. The application so returned is herewith filed.” The Ad- 
ditional District Munsif dismissed this application, The conclusions 
he came to are (as we understand them) :— 


(a) the decree of the Srivillipattur District Munsif’s court was 
not transferred to the Additional District Munsif's Court for execu- 
tion though a portion of the records were sent to the Tinnevelly 
Additional District Munsif’s Court on the transfer of the territorial 
jurisdiction by the District Munsif of Srivilliputtur himself. 


(b) the District Munsif’s court of Srivillipyttur has not ceased 
to exist nor has it ceased to have jurisdiction to executeits own 
decree on the transfer of territory from its jurisdiction as such 
transfer did not take away the jurisdiction to entertain application 
for execution and to pass orders thereon which it had under section 
223 of the Civil Procedure Code. 


(c) the Additional District Munsif’s Court of Tinnevelly did 
not acquire the jurisdiction to execute the decree under S. 649 
of the old C. P. C. or S. 159 of Act V of 1908 because the Ad- 
ditional District Munsif's court of Tinnevelly could acquire the 
jurisdiction, only if the court of the District Munsif of Srivilliputtur 
ceased to exist or to have jurisdiction to execute the decree, 


(d) the exparte order passed by the Srivilliputtur District 
Munsif's court on tha 10th August 1909 allowing execution to pro- 
ceed against the 2nd defendant because he did not appear though 
held to have been duly served could not be treated as estopping the 
2nd defendent so as to preclude him fron ojecting to the minor 
respondent executing the decree, the objection being based on the 
ground that execution is barred by limitation and that his right to 
execute had not been satisfactorily proved. The reason for 2nd 
defendant’s not being so estopped is that the notice issued under 
section 248 C. P.C in July 1909 was not personally served upon 
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him and he was not otherwise aware of such notice. (See Mochai 
Mandal v. Mesaruddin Mollah: ) 


(e) the said applications of 1905 and 1907 are however in ac- 
cordance with law and hence the E, P. of April 1909 was not barred 
by limitation, 


These were the conclusions of the Additional District Munsif of 
Tinnevelly and he rejected the decree-holder’s petition to continue 
the proceedings in his Court on the ground that his 
Court has no jurisdiction to so continue the proceed- 
ings. The minor respondent then appealed” to the Dis- 
trict-Judge against this order of the additional District Munsif of 
Tinnevelly refusing to continue the execution proceedings inaugurat- 
ed in April 1909. The learned District Judge’s conclusions may be 
stated thus :— 


(a) S. 150 C. P. C. provides that when the business of 
any Court is transferred to any other court, the latter shall 
have the same powers and duties as the former had 
in respect of it. But (according to the learned District 
Judge) the execution petition of 1909 was a pending business in the 
Srivilliputtur Mansif’s Court when it lost its jurisdiction over the 
territory (in which tha attached properties were situated) on Ist 
June 1910 and such pending business was not legally transferred to 
the Additional District Munsif’s of Tinnevelly. So the minor peti- 
tioner could not take advantage of S. 150 C. P. C. and contend that 
the Additional District Munsif was a court to which the business 
of the Srivilliputtur Munsif’s court was transferred. 


(b) But the Srivilliputtur Munsif’s court, though it continued 
to exist and to be held in the same station and continued to have 
the jurisdiction over a portion of its former, territorial jurisdiction 
must be deemed to have “ceased to exist™ within the meaning of 
section 37 clause (b) of the C. P. C. because the territories within 
the jurisdiction had been transferred to the newly created Ramnad 
District by the local Government and appeals from its decrees and 
orders lay thereafter to the Ramuad District Court and not to the 
District Court of Tinnevelly. Hence the Court which passed the 
decree had now become the Additional District Munsif’s Court of 
Tinnevelly. 


In other words the learned District Judge’s view was that as 
the Srivilliputtur Munsif’s Court ceased to exist the court which 
originally passed the decree ceased to exist and the Additional Dis- 
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trict Munsif’s Court of Tinnevelly became the court which passed 
the decree within the meaning of section 37 clause (b) and hence it 
ought to continue the execution proceedings. 


(c) the 2nd defendent could not raise the question of limita- 
tion by reason of the alleged legal invalidity of the’ execution peti- 
tions of 1905 and 1907 as the order of the Srivilliputtur Munsif’s 
Court of the 10th August 1909 allowing execution after declaring 
the service on 2nd defendant to have been duly effected cannot be 
questioned by the 2nd defendant now as he has not had that 
‘exparte order “(allowing execution) set aside by, proceedings in ap- 
peal or by any other legal means open to him. On the basis of 
the conclusions (b) and (c) above, the learned District Judge set 
aside the Additional District Munsif’s order and remanded the 
petition for disposal of E. P. No. 889 of 1909 by that Court from 
the point it had reached on 23-2-1910 It is against this appellate 
District Judge’s order of remand that the present C. M. Appeal 61 
of 1913 has been filed before us. The arguments of the learned 
Vakil for the appellant before us might be shortly stated thus :— 


(a) The learned District Judge was right in saying that 
S. 150 C. P. Code refers to the transfer of business owing to an 
order of transfer by a superior court as under S. 24 or any such 
similar order and that mere alteration of jurisdiction through the 
Local Government’s notifications does not transfer any business 
within the meaning of S. 150 but the learned District Judge was 
in error in holding that the Srivilliputtur District Munsiff's Court 
ceased to exist within the meaning of S. 37 Clause (b) merely by 
reason of the fact that the territory over which the said Court had 
to exercise jurisdiction was included in a new district, the portion 
in dispute in these execution proceedings and which also formed the 
basis of the venue of the suit having been transferred to the Tinne- 
velly Munsif’s Court's jurisdiction. 


(b) The Srivilliputtur District Munsif’s Court not having 
ceased to exist it also did not cease to have power to exercise 
jurisdiction within the meaning of Sec. 37 clause (b) because as 
the Court which passed the decree it continued to have jurisdiction 
under S. 38 C. P. C. (old S. 223) even though the property attached 
in execution of the decree had been transferred to the jurisdiction 
of the Additional District Munsif of Tinnevelly. 


(c) As the Srivuliputtur District Munsif’s Court continued to 
have jurisdiction to execute the decree th2 Additional District Mun- 
siff's Court did not obtain jurisdiction either to execute the decree 
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or to continue the execution begun in the Srivilliputtur Munsif’s 
Court, only one of the two Courts being capable of executing the 
decree. 


We shall consider briefly each of these. three contentions. Be- 
fore the new Code was passed there was a conflict between the 
decisions of the Calcutta High Court and the decisions of the 
Madras High Court in respect of the question whether a Court 
which passed the decree which directed the sale of immoveable 
property had jurisdiction to order the sale of that property if after 
the decree and before the application for sale, the said property 
had been transferred by the Local Government’s notification’s from 
its jurisdiction to the jurisdiction of another Court. The principal 
decisions of the Calcutta High Court on this question are Lutch- 
inan-Pundah v. Maddan Mohan Shye, 1 Kartiknath Pandey v, 
Taluk Dhari Lall,4 Prem Chand Dey v. Mokhoda Devi’, Kali 
Pado Mukerjeev. Deno Nath Muker jeet, Jahar v. Kamini Debi 5 
and Udit Narain Chaudhuri v. Mathura Prasad 6. We do not 
think it necessary to deal in detail with every one .of these cases, 
Kartiknath Pandey v. Taluk Dhari Lall® was virtually over- 
ruled by the Full Bench decision in Prem Chand Dey v. Mokhoda 
Devi3, The result of all these cases is that though under O. 21, 
R. 10 (old S. 230) the application for execution by sale of proper- 
ties which had passed out of the territorial jurisdiction of the court 
which passed the decree might be made to the court which passed 
the decree it may also be made to the court which has acquired 
jurisdiction over the said properties as it is also included in the 
definition of the court which passed the decree by the ‘strength of 
S. 37 Clause (b) as the court which passed the decree had ceased 
to have jurisdiction to sell the properties decreed to be sold. 
Hence according to the result of the decisions of the Calcutta High 
Court both the court which passed the decree and the court which 
had since obtained jurisdiction over the property could entertain 
an application for execution of the decree. 


(b) Though both Courts could entertain the application the 
court which passed the decree had ceased to have jurisdiction to 
order the sale of properties and hence could not itself order’ sale 
and if the execution application is made to it, it must transfer it to 
the court which had now obtained jurisdiction over the properties 
for passing and executing the order for sale :— 





1, (1880) I. L. R. 6 O. 513 2. (1688) I. L. R15. 0, 687 
3, (1890) I.L. R, 17 O, 699 4. (1897) LL. R. 250. 315 
5. (1900) I. L. R. 290, 238 6. (1908) I. L. R. 35 C. 974 


Subbiah 
Naicker 


v, 
Ramansthan 
Chettiar 


Suhbiah 
Nalcker 


v. 
Ramanathan 
Chettiar, 


198 THE MADRAS LAW JOURNAL REPORTS [VOL. XXVI 


Thus the Calcutta High Court decisions make a distinction 
between the jurisdiction to entertain the execution application and 
the jurisdiction to order sale of properties in execution and while 
it gives jurisdiction to both the Courts which originally passed the 
decree and the court which had since obtained jurisdiction over the 
territory to entertain applications the said decisions give jurisdic- 
tion only to the latter court to order the sale .of the properties. 


As regards the Madras High Court, the principal cases are 
Gomatham Alamelu v.Komandur Krishnamacharlu’, Panduranga 
Mudaliar v. V ythialinga Reddi”, Subbiah Mudaliar v. Rakki3 and 
Alagappa Mudaliar v. Thyagaraya Mudaliar 4. In Gomatham 
Alamelu v. Komandur Krishnamacharlu 1 it was merely held that 
if a court which had not got jurisdiction had passed a decree for 
sale of the properties outside its jurisdiction without objection by 
the defendant such a decree is not a nullity and the judgment- 
debtor could not object to the validity of such a decree in execution 
proceedings. In Panduranga Mudaliar v. V ythialinga Reddi 2 
it was held that the Court which passed the decree for sale had 
jurisdiction to entertain an execution application for sale of that 
property even though the property had been transferred to the 
jurisdiction of some other Courts. Apart from the question of its 
jurisdiction to entertain the application whether it could itself order 
the sale of that property was not and need not have been considered 
in that case because the decree-holder in his application for execu- 
tion, also prayed for the transfer of the decree to the Court which 
had since obtained jurisdiction over the properties directed to be 
sold. The decision in Panduranga Mudaliar v. Vythialinga Red.li2 
seems therefore to be not in conflict with the Calcutta decisions 
which only negative the right of the court which passed the decree 
to order the sale of the properties which bad passed out of its 
jurisdiction, but do not negative the right of that court to entertain 
the application for execution. Subbiah Mudaliar v. Rakki 3 depen- 
ded upon the meaning of Sec. 189 of the Madras Estates Land Act 
though there is a general observation that even when a statute takes 
away the jurisdiction of a class of courts to hear suits of a certain 
nature nnd transfers the jurisdiction to hear such suits to another 
class of courts, the 1st class of courts does not lose the jurisdiction 
over the suits pending at the time of the passing of the Act which 
so transfers the jurisdiction, In Alagappa Mudaliar v. Thyagaraya 
Mudaliar + doubt was thrown upon the decision in Panduranga 


1, (1903) I. L. R. 27 M. 118 2. (1907) J. L. R. 30 M, 637 
3, (1908) I. L. R, 32 M. L40 4, (1910) M. W. N. 477 
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Mudaliar v. Vythialinga Reddil and the learned Judges 
(Wallis J. and Krishnaswamt Atyar J.) say that the question whe- 
ther the transfer of local area from the jurisdiction of one Court to 
another court would not divest the original court of jurisdiction 
over even pending suits was a question of “ considerable difficulty.” 
The learned Judges therefore without deciding that question dis- 
posed of the case on the assumption that the notification of the 
Local Government deprived the Subordinate Judge's Court of Tuti- 
corin from trying the pending suit and they got over the difficulty 
by transferring the case to his file from that of the new court 
(Ramnad Court) to whose file it had been transferred (ex-hypothesi) 
by the notification. We are inclined to think that the Calcutta deci- 
sions in making a distinction between the jurisdiction to entertain 
applications and the jurisdiction to pass orders on such applica- 
tions are not strictly logical: and that the court which passea the 
decree for sale of a property cannot even entertain an application in 
execution for sale of such properties. However the really important 
question is now settled in Calcutta namely that the new court 
which has since obtained territorial jurisdiction over the property 
ordered to be sold or sought to be attached and sold in execution 
has jurisdiction both to entertain an application in execution for 
such’sale as also to pass orders on such applications. In Vol, II 
Encyclopaedia of Law and Procedure pages 713 and 714 the fol- 
lowing passages occur : “ A proper and lawful exercise of delegated 
legislative authority or the direct exercise of ccnstitutional power, 
will operate to abolish a court or not, according to the intent ex- 
pressed or lawfully to be implied within the principles heretofore 
stated. This intent governs in determining ‘the effect of the adop- 
tion of a new constitution, of the creation,alteration, and re-organi- 
gation of new districts circuits or other judicial sub-divisions of the 
detaching, attaching annexation and consolidation of districts and 
the transfer of jurisdiction in general. And it has been held that in 
the absence of a constitutional or statutory provision to the cont- 
rary causes pendingin the abolished courts ” (the same principle 
must apply by analogy where a portion of the jurisdiction is trans- 
ferred) “ are transferred by operation of law to the new courts no 
certificate or order transferring them beg necessary. The new 
court will obtain and proceed to exercise jurisdiction over causes 
lawfully transferred, This rule includes authority to hold the re- 
mainder of a term which was in session when the statute took 
effect, the right to amend records relating to the judicial action of 
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the superseded courts &c. In Vol. 40 Encyclopaedia page 129 it is 
said “ where pending an action a new county or district is created 
or existing lines are altered so that the subject matter of the action 
or the residence of defendant is thrown into a different county or 
district from what it was when the action was instituted there is 
some conflict of authority as to whether the venue should be changed 
accordingly or whether the action should proceed where it was 
instituted without à change of venue. The question depends largely 
upon the provisions of the statute.” In American Digest Vol. 13 at 
page 1943, a decision is referred to in which it was held that a sta- 
tute giving exclusive jurisdiction to justices in certain.cases and 
containing no clause saving pending suits, deprived the circuit 
courts (which till then bad jurisdiction over such cases) to try even 
pending suits. Another case is quoted in which a decree rendered by 
a probate court in a suit after the court was deprived of its juris- 
diction by an Act (which came into force while the suit was pending, 
was reversed in appeal as passed without jurisdiction. Remington 
v, Smith 


It seems tous on principle that unless the authority which 
changes the venue reserves the right to tha court which has lost the 
jurisdiction to continue pending proceedings aftecting the property 
so transferred to another jurisdiction such proceedings are also ipso 
facto transferred by the change of venue to the new court, the re- 
cords relating to that action becoming part of the records of the 
new court. In the present case, it appears that since the change of 
venue was made from the Srivilliputtur Munsif to the additional 
‘District Munsif of Tinnevelly the Srivilliputtur District Munsif 
sent all the records remaining in his court in E. P. No, 389 of 1909 
to the additional District Munsiff’s Court of Tinnevelly thus washing 
his hands completely of that affair. We think he was right in doing so. 
As stated in Prem Chand Dey v. Mokhoda Devi? “so far as the Pro- 
cedure Code is concerned execution of decree is only a continuation of 
the suit and there appears no legitimate reason why the court in the 
later stages of a suit should have greater powers than it possessed 
at its institution, But however that may be, a comparison of S., 223 
„with the last paragraph of S. 649 seems to us to indicate that 
territorial jurisdiction is a condition precedent to. a court executing 
a decree.” We might add that the new S. 150 introduced by the 
new Code seems to clearly imply that the whole business of a court 
might be transferred to another court without any order of trans- 
fer being passed by a superior court under Sec. 24 or any other 








1, 1 Ohio, 53 2. (1800) I. L, R. 17 C. 699 (F.B.) 
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Section of the Code, either as regards a particular case or as regard 
all the cases pending in a particular court, The introduction of this 
new section indicates in our opinion that the Calcutta view which 
held that by the changes of venue made by a Local Government 
the business of a court which loses jurisdiction over a certain area 
so far as it relates to cases affecting the lands in the transferred 
area will be ipso facto transferred to the new courts has been adop- 
ted by the Legislature—we are unable to agree with the learned 
District Judge that the word “ transfer ” of business under S. 150 
covers only transfers made under special provisions of the Civil 
Procedure Code and we have found 16 difficult to follow the reason- 
ing of the learned District Judge who relies on Secs. 8 (1), 18 (2) 
(3) and 17 (1) of the Bengal Civil Courts Act. Those provisions 
appear to us to have little bearing on the decision of this question. 
In the result we hold that the learned District Judge was right in 
his conclusion that the additional District Munsift’s Court of Tinne- 
velly has jurisdiction to continue the proceedings in execation ini- 
tiated in the Srivilliputtur Munsiff’s Court in 1909. Our reason for 
that conclusion is that the Srivilliputtur Munsiffs Court ceased to 
have jurisdiction to continue the proceedings in execution whereas 
the reason given by the learned District Judge is that the Srivilli- 
puttur Munsiff's Court ceases to exist. Even if we are wrong in the 
above view we are prepared to get over the difficulty sought to be 
raised on the question of jurisdiction by transferring the execution 
petition 369 of 1909 from the Srivilliputtur Munsiff’s Court for 
disposal to the file of the additional District Munsiff of Tinnevelly 
asimilar expedient having been resorted to by the learned Judges 
who decided the cave in Alagappa Mudaliar v. Thiagaraja.. 


The next point sought to be argued by the appellant was whe- 
ther the execution application of 1909 was barred by limitation. 
The question of limitation depends upon certain facts alleged by the 
judgment-debtor the truth of which facts has not been gone into by 
the lower appellate Court as it was contended by the decree-holder 
that those facts cannot be gone into and the 2nd defendant being 
bound by the exparte order of August 1909 allowing execution of 
the decree in the respondent’s favour. On the other hand the appel- 
lant’s contention is that the order of August 1909 being an exparte 
order is not legally binding on him and has not the legal effect of 
estopping him from questioning its validity at later stages of the 
execution proceedings if he proves that he had no notice of the date 
fixed for the hearing of the execution petition of 1909. The res- 
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pondent’s rejoinder to this is that till the appellant has that order 
of August 1909 set aside by proceedings under section 108 C. P. C. 
(New Order IX Rule 13) or by proceedings in appeal, it is binding 
on the appellant and estops him from denying the respondent’s right 
to execute the decree. Now the order of August 1909 was no doubt 
an exparte order but it was passed after notice was issued to the 
2nd defendant (appellant) to show cause why such an order should 
not be passed and after the court had satisfied itself on the affidavit 
and the return of the process-server that the notice had been duly 
served though by affixture to the outer door of 2nd defendant’s house. 
An exparte order passed after issue of notice and after the court had 
held that the service of the notice was duly effected is, it seems to 
us on general principles binding as res judicata on the defendant 
just as much as a contested order or decree. It has now been settled 
(See Hara Chandra Bairagi v.Bepin Behari Das?) that an exparte 
decree does operate as resjudicata. See also Rajah Kumara 
Venkata Perumal Rajah Bahadur v. Thatha Ramaswami Chetti? 
where Benson and Sundara Atyar JJ. express the view that an ex- 
parte decree does estop the parties to the snit from disputing its 
validity inlaw. This effect of an exparte decree or order passed 
after notice (declared to be duly served on) the respondent does not 
rest merely upon the provisions of the Civil Procedure Code S. 11 
but upon general principles of jurisprudence. Though as pointed 
out by the Privy Council in Thakur Prasad v. Fakeer Ulla’ the 
special provisions of the Civil Procedure Code like the old Ss. 43 or 
373 or 103 which preclude a litigant from bringing a fresh suit in 
respect of certain claims though tkey had not been actually heard 
and decided in the first suit could not apply to execution proceed- 
ings the general principles of jurisprudence which govern the courts 
as regards resjudicata or estoppel by record do apply to execution 
proceedings and have been so applied following the well-known case 
of Mungal Pershad v. Grija Lahari* by all the Indian courts. 


There is again no hardship io treating an order passed exparte 
in execution proceedings as binding on the judgment-debtor provid- 
ed that notice had been issued to him and had been declared duly 
affected by the court. For, if he was really ignorant of the notice, 
he is entitled under S. 108 C. P. C. (O. IX R. 13 of the new 
code) to have the exparte order set aside by putting in his applica- 
tion within one month of his knowlsdge ot the order under article 
164 of the Limitation Act. It is contended by the appellant’s learn- 





1. (1910) 13C. L. J. 98 2, (1911) I. D. R. 85 M. pp. 84, 85 
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ed Vakil, Mr. L. A. Govindaraghava Aiyar that order IX rule 13 
C. P. C. does not apply to exparte orders passed in execution but 
only to exparte decrees in suits. We think that that argument can- 
not be accepted. Orders in execution which come under 5, 47 
C. P. C, are decrees as definedin S. 2 of the Code and hence 
exparte orders passed in execution are exparte decrees and O. IX 
R. 18 provides generally for the setting aside of exparte decrees 
and not only for the setting aside of those classes of exparte decrees 
which are not also orders passed under S. 47 in execution proceed- 
ings. We are fortified inthis view by the decision in Krishna 
Chandra Pal v. Protap Chandra Pal}, 


As regards the obiter dictum of Mookerjee J. in Asim 
Mandal v. Raj Mohan Das?, that the whole of the rules 
in order IK do not apply to execution proceedings we need 
only say that the learned Judge was not directing the attention to 
every one of the 14 rules in Order IX when he pronounced that 
dictum but was generally considering the question whether the bar 
of fresh proceedings in suits enacted in rules 9, 12 snd so on will ap- 
ply to execution proceedings. There is no allusion in the learned 
Judge’s decision to the case in Krishna Chandra Pal v, 
Protap Chandra Pal! which directly held that S. 108 (Order 
IX rule 13) applied to execution proceedings. The arguments 
of the appellant’s learned vakil based on the fact that in article 164 
of the Limitation Act the general expression “Summons” is used 
instead of “ Summons or notice ” does not convince us that article 
164 was intended to apply to decrees strictly so-called and not to 
orders in execution which come under the definition of decrees in the 
Civil Procedure Code. Besides the remedy under S. 108, the defen- 
dant could also have sought the remedy by way of appeal against the 
exparte order. We are therefore reasonably clear that the exparte 
order of August 1909 allowing execution in favour of the respondent 
cannot be questioned in the further stages of the execution proceed- 
ings by the appellant. The learned District Judge was therefore 
right in refusing to go into the question whether the respondent 
was barred by limitation or any other cause from prosecuting the 
execution petition 389 of 1909. 


It is next contended that the unstamped objection statement 
dated 27th July 1911 put in by t'e 2nd defendant might be treated 
as an application (under order IX rule’ 13) to set aside the exparte 
order passed in August 1909 in the respondent’s favour and that an 
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opportunity should be given to the appellant to prove as such appli- 
cant that he was not duly served with notice of the execution peti- 
tion before that order of August 1902 was passed and that he bad 
no knowledge of the passing of that order till within one month of 
his filing this statement in July 1911. No doubtin thé case in 
Mocha; Mandal v. Mesuruddin Mollah! an objection by the judg- 
ment-debtor that no notice had been really served upon him and 
that he had no knowledge of an order passed against him allowing 
execution of the decree was treated as of the same effect as an ap- 
plication to set aside the exparte order allowing execution and on 
its being not denied by the decree-holder that the judgment-debtor 
bad not been duly served and did not have knowledge of the previ- 
ous order allowing execution till 8 days before the judgment- 
debtor preferred his objections that order was treated as not binding 
upon him. But we think in the present case the objection state- 
ment of July 1911 cannot be treated as an objection to set aside 
the exparte order of August 1909 (a) as it is not stamped as an ap- 
plication (6) as there is no prayer in that statement to set aside the 
order of August 1909 and (c) as it does not appear from it when 
the 2nd defendant had notice of the order of 2nd December 1909 
that is whether he had notice only within one month of the filing of 
the Memorandum of objections, and whether, if the objection state- 
ment be treated as an application to set aside the order of August 
1909 suchan application is not barred by limitation. If 2nd de- 
fendant had knowledge as seems probable from the other proceed- 
ings in the case of the order of August 1909 more than a month 
before the filing of the statement of objections in July 1911 he was 
barred from applying to set aside the exparte order of 1909. 


In the result we dismiss the appeal with costs. 


1, (1910) 13 C. L. J. 26. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Miller, and Mr. Justice Tyabji. 
Kachi Yuva Rangappa Kalekka } Appellant* In Ap. 223. 


Thola Udayar (1st Defendant.) 
v. 
Kulandai Ayal Respondent In Do. 
(Plaintsff. ) 
Kulandai Ayal Appellant* in Ap. 239 
of 1911. (Plaintif.) 
v. 
Kachi Yuva Rangappa Kalakka | Respondent in Do. 
Thola Udayar J (Defendant.) 


Hindu Law—Impartible estate—Widow of junior member—Ri ght to main- 
tenance—Members’s right to fix descendants’ maintenance—Lower rate allowed 
as past matntenance—Delay mm suing—Limitation Act, art. 129—Demand and 
refusal—Burden of proof. 


Widows of junior members of a family owning an impartible estate are 
entitled to receive maintenance out of it; Tirumla Rao Sahsb v. Ranga Rao 
Saheb} approved. 

Quaere, if a member can bind his descendant to receives particular amount 
es Maintenance out of the Zamindari. 


Under Art, 129, Limitation Act the onus of proving that there was a denial 
in reapect of the plaintiff’s right of maintenance more than twelve years before 
suitis on the defendant, 


In the circumstances of the case, having regard to the fact that there was 
gieat delay in making the claim and it was not shown that the plaintiff had to 
borrow.money or bad difficulty in maintaining herself, she was allowed for past 
maiptensnoce s lower rate than was allowed for years after suit. 


Appeals from the decree of Court of the Subordinate Judge of 
Thichinopoly in Original Suit No. 9 of 1910. 
S, Srinivasa Aiyangar for Appellant. 


K. Srinivasa Iyengar, A, Krishnaswami Iyer and R. Ranga- 
swami Iyengar for Respondents 


The Court delivered the following 


Judgment:—It is claimed for 1st defendant that the suit is bar- 
red by limitation on the ground that the plaintiff's right to receive 
maintenance from the Zemindar was denied more than twelve years 
before the date of the plaint. Itison the Ist defendant to prove 
this denial and in our opinion he has failed. We agree with the 
Subordinate Judge that the four witnesses examined on the Ist 
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Rengappa  defendant's side are untrustworthy and the story which they tell 
meee seems tous to be improbable. Eliminating that evidence there 
Kulandai remains only the fact that no maintenance has been paid to plaintiff 
Ayal at any time since her husband’s death and the plaintiff’s allegation 
in Exhibit U that when the Zemiadar was asked to provide for her 
he promised to arrange—a statement in paragraph 12 of the plaint 
is relied on as an admission of the alleged denial but it does not 
amount in our opinion to an admission of the denial of a right to 
receive maintenance. The evidence is insufficient to prove that the 

right was denied. 


The alleged denial not being proved there is no room for the 
application of article 129 of the First Schedule of the Limitation 
Act and accepting the view presented on behalf of the Ist defendant, 
that that article is the specific article applicable to a suit for future 
maintenance there is no bar because there has been no denial. 


v The first defeadant contends that the plaintiff as widow of a 
junior member of his family is not entitled to maintenance out of the 
Zemindari. It having been decided in this Court that junior mem- 
bers of the family of a holder of an impartible estate are entitled to 
maintenance out of the impartible property, there is no reason why 
their widows should not also be entitled to maintenance. The deci- 
sion of this Court in Tirumal Rao Sahib v Rangadani Rao Sahib? 
shows that the juniors are to be considered as members of a joint 
family of which the senior is also a member. Accepting that as 
the principle on which the decision is to be based we can hardly 
refuse to treat the case of the widow as though she were the widow 
of a member of a joint family and on that footing to admit her 
right to maintenance. 


A further contention is that the plaintiff cannot claim mainte- 
nance from the Zemindar because her husband in compromising a 
suit in which he claimed the Zemindari, accepted by his guardian an 
allowance of Rs, 750 a month for himself and his two brothers, and 
agreed to give up any claim to succeed to the Zemindari, 


We think it unnecessary to say more on this point than that 
this allowance charged on certain villages of the Zemindari is clearly 
on the construction of Exhibit III, nothing more than a mainte- 
nance allowance for the three brothers and that the compromise 
did not operate to give the plaintiff's husband a separate ownership 
of any part of the Zemindari descendible to his heirs except by a 
division of the estate, and that was clearly not intended even if it 


1, (1912) 233 M. L. J. 79 
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could be eftected. It is at least doubtful whether the plaintiff's hus- 
band could bind his heirs to receive a particular amount as main- 
tenance out of the Zemindari in lieu of such rights as they might 
have independently of his right to receive maintenance for his life. 
The compromise does not therefore stand in the way of the plain- 
tiff’s claim. 

There remains for consideration the question of the amount to 
which the plaintiff is entitled. The Ist defendant does not quarrel 
with the Subordinate Judge’s decree so far as it relates to mainte- 
nance falling due after the suit, but the plaintiff in a cross appeal 
challenges it as making insufficient provision for her wants. 


As regards arrears the lst defendant atticks the decree on 
the ground that arrears ought not to be awarded at the same rate 
as future maintenance it not having been shown that plaintift was, 
as she alleged, obliged to borrow money to maintain herself. 

As regards the amount »f maintenance though we are dis- 
inclined to interfere with the discretion of the Subordinate Judge, 
we think that the allowance he has made should in a way be adjus- 
ted by a decrease in the rate at which arrears are to be paid and an 
increase in the rate of future maintenance. In 1845 a lady in this 
family received only Rs. 40a month but having regard to the in- 
creased cost of living to which the Subordinate Judge refers, to be 
more than proportional increase in the income of the Zemindar, to 
the fact that the plaintiff’s husband was allowed Rs. 250 a month 
we do not think that an allowance of Rs. 80 a month exceeds what 
is required to maintain the plaintiff in circumstances suitable to her 
position and for the maintenance after the suit we shall modify 
the decree accordingly. But in regard to the arrears it has to be 
remembered that the plaintiff is a widow and not entitled to any 
share or interest in the property of her husband’s family: the widow's 
maintenance is properly such allowance as may keep her in a suitable 
condition of comfort whereas the maintenance .of a male member 
of a joint family represents at least to some extent his interest in 
the property of the family. We think therefore that it is not impro- 
per to take into consideration the fact that the plaintiff has not 
shown that during the twelve years in which she received nothing 
from the Zemindar she had to borrow money or had any difficulty 
in obtaining all the comforts which she required. She allowed one 
year’s allowance to be barred by limitation a fact which suggests 
that her need of money was at least extreme. We have to consider 
also the fact that she is now to receive in alump sum the allowance 
which she has for so long delayed to demand and on the whole we 
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think that a sum of Rs. 6000 i.e. slightly more than Rs. 40a 
month is as much as she ought now to be given. We modify the 
decree accordingly and confirm it in other respects. As regards costs 
in the Lower Court the plaintift will receive proportionate costs on 
the amount we have allowed her and Ist defendant will bear his 
own costa. In this Court the 1st defendant will pay plaintiff's costa 
of appeal No. 223 of 1911 and in appeal 289 of 1911 the parties 
will bear their own costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Sadasiva Aiyar. 


Palani Chetty, and others Petitioners (Petrs,). 
v. 
Rathina Chetty, and others Respondents. 
_(Respis.). 


Charter Act S. 15—Cr,. Pr. Code S 145—Intorference mot limited 
to questions of jurisdiction—Gross miscarriage of justics—Posssssion of 
person to whom possession given by Magistrate with consent. 


The power of the High Court under Charter Act S. 15 to interfere with 
orders passed under S. 1450r. P. O. is not confined to cases wherea ques- 
tion of jurisdiction 13 involved but it will exercise it only when there has been 


8 gross miscarriage of Justice. 

Possession of @ person to whom theSub-Mygistrate (passing orders under 
5, 144) gave possession of a mutt by consent of both sides, cannot be considered 
to be on behalf of the person having title. 

Petition under Ss. 435 and 4389 of the ‘Code of Criminal 
Procedure, 1893, and, under S. 15 of the Charter Act praying 
the High Court to revise the order of the Sub-Divisional Magistrate 
of Cuddalore dated the 45th September 1913 in Mis. Case No. 45 
of 1918. 

T, Rangachariar for petitioners. 

The Public Prosecutor on behalf of the Government. 


H. Balakrishna Rao for K. Narain Rao for Respondents. 


The Court made the following 

Order :—This is a dispute about the possession ofa Bhajana 
Mattam. The Sub-Divisional Magistrate has passed an order under 
S. 145, Cr. P. C., to the effect that the Ist defendant is in posses- 
sion and shall remain in possession till evicted in due course of law. 





"Cr.R.C. No, 667 of 1913 & Cr.R.P. No. 648 of 1913. 80th January 1914, 
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The petitioners have filed this Revision Petition under Ss. 435 and 
439, Cr. P.C., and S. 15 of the Charter Act. 

As regards Ss. 435 and 439 Cr. P. C., they are clearly not 
applicable (See cl. (8) of S. 485) 


Coming to S. 15 of the Charter Act, there are no doubt 
observations in the case, Kumal Kutty v. Udayavarma Raja 
Vala Rajal to the effect that “it has never been custom- 
ary to interfere” under S, 15 of the Charter Act “except 
where itcan be said that the Magistrate's order was passed 
without jurisdiction.” If I may say so with respect, that custom 
or practice is a very wholesome custom which should not be 
lightly departed from, especially in cases of orders under Sec. 145, 
Cr. P. C., with respect to which the Indian Legislature has indicated 
its view that it is inadvisable to interfere in revision under Ss. 435 
and 439, Cr. P. C., I do not think that the case in Kamal 
Kutty v. Udayavarma Raja Valia Rajat decides that this 
Court has no power or jurisdiction to interfere under S. 15 of 
the Charter Act unless the Magistrate had no jurisdiction to pass 
the order sought to be revised. The learned Judges, no doubt, refer to 
Bhaskari Kasavarajudu v. Bhaskaram Ghalapatirajudu? where 
there is an observation that “ The Magistrate had jurisdiction to 
act under S, 145 Cr. P. C.and this Court has no jurisdiction to 
interfere.” But the report in Bhaskart Kasavarajudu v, Bhaska- 
ram Ghalapatirajudu? shows (see footnote at page 318) that the 
petition in revision in that case was filed only under Ss. 435 and 439 
Cr, P. C., (and not under the Charter Act also) and the High Court 
had therefore no jurisdiction to interfere under those Sections of the 
Criminal Procedure Code. 


In the present case, following the usual custom from which I 
see no sufficient reason to depart, I decline to interfere under S. 15 
oi the Charter Act as no question of the Magistrate’s Jurisdiction 
is involved and as I am not satisfied that there has been any gross 
miscarriage of Justice, The Sub-Magistrate gave possession of the 
Mattam by consent of both sides to a Poosari in March 1913. That 
Poosari (it is said) was a sort of receiver appointed by the Magis- 
trate. I am unable to hold so. The Sub-Magistrate had no power 
to appoint a receiver in proceedings under S, 144 C. P. C., The 
Sub-Inspector of Police who gave possession to the Pooszrt did not 
treat the Poosari as the Receiver of the Sub-Magistrate’s Court, for, 
he says that " respectable citizens of the Vennia Caste agreed to 





1, (1912) M, W. N. 1154 at p. 1159. s. c. 23 M. L. J. 490 
2, (1908) I. L. R. 31 M, 818 
*4 
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hand over the properties to the Court of Police when called upon.” 
Surely, the Receiver of a Court is not bound to hand over the pro- 
perties to the Police. Again the Sub-Magistrate construed the Poosari 
as in possession with a liability on “some of the leaders of the 
community to produce the properties when required by any Court.” 
Hence the cases of Joyanti Kumar Mooker jee v. Middleton} Ismail 
Ghani v.Khatinna Rowther? and The Hindus of Kannampalaiyam 
Village v. Kaikkolar Christians 8 quoted by the petitioner’s learned 
vakil to the effect that a Receiver’s possession is the possession of the 
party entitled and that an order under S. 145 could and should be 
passed in favour of the person in possession within 2 months before 
the receiver was appointed though that possession had ceased (by 
the Receiver’s having taken over possession) more than 2 months 
before the date of the order under Cl (1) of Sec. 145, seem 
not to ba applicable—I might be permitted also to reserve with 
the greatest respect, my views as to the correctness of those decisions 
when the matter bas to be considered by me in any case in which that 
question directly arises. 


In the result, 1 dismiss the petition. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Ayling and Mr. Justice Tyabji. 


Kopalli Krishna Row Garu J Appellant in S. A. No. 2073 
| of 1912 (Plaintiff.)* 


v 


The Collector of Kistna on | 
behalf of the Secretary of Statefor; Respondent (Defendant) 
India in Council. | 


Madras Irrigation Coss Act (VII of 1865) S. 1—Rules ander—Ponal rate— 
" Water taken from a source other than approved "— Meaning of—Presump- 
tion of taking—Insortion of second mpe—Liability though insertion not proved 
to be by plaintiff. 

Where plaintiffs’ lands were irrigated from two pipes instead of one 
which was authorised but there was nothing to show that the plaintiffs were 
responsible fer the insertion of the additional pipe, 


Held: per Aylang J. that water " was taken from a source of supply other 
than approved ” within the meaning of the rules and plaintiffs were hable fora 
double or penal water rate. 


: Per Tyadjs J. (hat in the absence of an explanation from the plaintiffs the 
water must be presumed to have been taken by them, 
“S.A. Nos. 2073 to 2076 of 1912 21st January 1914 


1. (1900) I.L. R 27C 785 2. (1911) Z2 M. L. J, 154 
3. (1911) M, W N. 44 
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Per, Ayling J. Considerations of public policy cannot justify Courts in put- 
ting a strained construction on the rules but whero the wording 13 consistent 
with what such considerations would dictate, they are nor without weight. 


Appeals from the decrees of the District Court of Kistna in 
A. S. Nos. 76, 58, 88 and 84 of 1911 preferred against the decrees 
ot the Court of the Additional District Munsif of Masulipatam in 
O. S. Nos. 1499, 1405, 1589 and 1586 of 1908 respectively. 


C. V. Ananthakrishna Aiyar for Appellant. 
The Government Pleader for Respondent. 


The Court delivered the following 


Judgments :—A yling J—The suit out of which these second 
appeals arise were brought to recover penal water rate alleged to 
have been illegally collected from the plaintiffs for fasli 1817 ın 
respect of certain Zemindari wet lands belonging to them, The 
District Munsif gave the plaintiffs a decree in three of the suits and 
dismissed the fourth, The District Judge on appeal dismissed the 
suits holding that the plaintiffs were liable to pay tbe penal water 
rate collected from them. 


The lands admittedly were irrigated by means of Government 
water, and their liability to pay water rate under section 1 of Act 
VII of 1865 is not disputed. The levy of penal water rate is regu- 
lated by rules framed under the eaid section and published at page 
2 of thé appendices to the standing orders of the Board of Revenue 
Rule 5 runs. 


“ Double water rate will also be charged if water is taken 
from a sluice or channel or other source of supply other than that 
which is provided or approved by the responsible officers of the 
Public Works Department.” 


In the present case itis found that the authorised source of 
irrigation is a single pipe (or a row of pipes) leading from the 
“ Manager Kodu ” channel and that the irrigation of the suit 
lands was actually effected by means of the water of the said 
channel passing through two pipes (or rows of pipes) the second 
having been inserted without the authority or approval of the 
Public Works Department. The effect of the insertion of the 
second pipe would be to double the supply of water available. It 
may be noted here that according to the plaints, the suit lands were 
irrigated and apparently entitled to be irrigated, not from the 
“Manager Kodu ” channel, but from another source—altogether— 
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the Nibhanapudi channel, These allegations have been found to 
be false. It has however to be determined whether on the facts 
found the levy of the penal rate was legal. 


The arguments of the learned vakil for the appellant have 
been practically devoted to showing that rule 5 quoted above will 
not apply to these cases because it is not shown that the water 
used was ‘ taken’ by the appellants from an unauthorised source. 
It is not denied that the second pips was unauthorised or that 
water passing through it irrigated the suit lands. But it is urged 
that the pipe is situated a mile distant from the suit-lands: that 
there is nothing to show that the plaintiff’s inserted it or abetted its 
insertion : and that the mere fact that the water passing through it 
flowed on to the plaintiff’s lands will not bring the case within the 
meaning of the rule. 


After careful consideration I do not think this contention can 
be accepted. The Act itself admittedly draws no distinction bet- 
ween the use of Government water with or without the active co- 
operation of the owner of the land irrigated. (Vide Secretary of 
State for India v. Swami Naratheeswarar?.) But it is suggested 
that the rules do: and that the adoption in the Rules of the word 
‘ taken’ in preference to ‘ used’ indicates that the penal rate is 
only to be charged when the person using the water had taken 
some active step to obtain the water. I can find no basis for such 
a distinction and in the connection in which it it used, I do not 
think any such special meaning as is suggested should be attached 
to the word “ taken ". Where, as in the present case, the water 
proceeds through an open pipe, no active ‘ taking ” is necessary 
or indeed, practicable, after the pipe has been put in position for 
the water flows of itself. If the rule had been intended to bear 
the interpretation placed on it by the appellant’s vakil case would 
have been taken to make it clear that’ the penal rate was only 
leviable from a person who took the water, instead of using the 
phrase “ is taken ” in the passive voice and impersonally, 


It is argued that any wider interpretation of the rule would 
expose an innocent cultivator to an enhanced charge in consequence 
of au unauthorised augmentation of his water supply, which may 
have been effected without his knowledge or even against his wish ; 
and that itis unlikely that such could have been the intention of 
the framers of the rules. The answer to this is twofold. In the 
first place ib does not follow that, because penal rate is legally 
leviable, Government will demand it from persons who have quite 


1. (1910) I. L, R. 34 M. 21 
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innocently become liable to it. In the second place if the probable 
intentions of the framers of the rules are to be looked to all the 
considerations presented to them must be borne in mind. As a 
matter of fact it is very seldom possible to prove who effects an 
unauthorised diversions of water for irrigation purposes. Such 
diversions are usually effected secretly and involve little time or 
labour, and, as in most cases they benefit not only the culprit him- 
self but all those who hold land in the immediate vicinity including 
in many cases, the local village officials themselves, the chances of 
detection are small indeed. The main safeguard against such acts 
is the liability of everyone profiting thereby to be charged penal 
water rate. If this liability is to be limited to persons who can be 
shown to have actively co-operated in diverting the water, the rule 
will be simply nullified. Now the prevention of unauthorised inter- 
ference with government irrigation sources is a matter of vital im- 
portance, not only to the public revenue but (what is even more 
gerious) to the public peace. 


Throughout this Presidency irrigation disputes are even now 
frequently the cause of riots and bloody aftrays. As already stated 
where one or more ryots secretly divert water for the benefit of 
their own lands, their immediate neighbours usually share in the 
benefit but in almost every case, other ryots holding lands lower 
down will be prejudiced or will deem themselves prejudiced 
and the temptation to take the law into their own hands will 
frequently prove irresistable, and will produce lamentable conse- 
qaence. 


The desirability of preventing so far as possible unauthorised 
interference with Government irrigation sources is therefore a 
matter of vital importance and can hardly have been overlooked by 
the framers of the rules. 


I do not suggest that these considerations of public policy are 
any reason for putting a strained interpretation on the rule but 
where the wording is consistent with what such considerations 
would dictate, and where it is argued that a word in the rule was 
deliberately selected as bearing a narrow meaning inconsistent 
therewith, I think they are not without weight. 


In my opinion the penal water rate was legally leviable and I 
would dismiss the appeals with costs. 

Tyabji J :—The question involved in this appeal is whether 
the plaintiff was liable to be charged a double water-rate tor fasli 
1217 under the following rule :— 
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‘t Double water rate will also be charged if water be taken 
from a sluice or channel or other source of supply other than that 
which is provided or approved by the responsible officer of the 
Public Works Department.” Vol. II of Standing Orders of the 
Board of Revenue page 4. The plaintiff alleged that his lands were 
entitled to take water from the Nibbanupadi channel, and that as a 
matter of fact the lands were irrigated by water from that channel 
in Fasli 1817. On both these points the findings are against the 
plaintiff. It is found that the plaintiff’s land is entitled to receive 
water from another channel the Manager Kodu, and that the water 
did come from that sluice, only one sluice being authorised. The 
plaintiff on these findings was held liable to the double water-rate. 
The plaintiff's case in the court of first instance was not that he 
had taken water from the Manager Kodu from which he is really 
entitled to take it and which is the source ‘ provided or approved 
by the responsible officer of the, Public Works Department.” If 
this had been the plaintiffs case and if he had further pleaded that 
no act had been done by him or to his knowledge, or for which he 
was regponsible by reason of which the source ceased to be so 
provided or approved, and that he was notin fact aware of the 
source having ceased to be provided or approved,—in that case some 
questions might have arisen on which I do not at present feel called 
upon to express any opinion. But on the allegations of the plaintiff 
and on the findings to which I have alluded, it seems to me to be 
clear that after two sluices had been made instead of one, the 
Manager Kodu as a matter of fact ceased to be a source approved 
by the Public Works Department. It is also clear, that the 
plaintiffs land was irrigated by water coming through this un- 
authorised channel; it seems to me that where it is proved that ea 
certain piece of land is irrigated by water coming from a certain 
source, in the absence of some explanation being offered it may well 
be considered that the water has been taken (within the terms of the 
rule) by the person whose land is so irrigated. The rules ought, it 
is true, not to be strained in a penal sense, but neither ought they to 
be construed as though their object were to provide a variety of 
methods by which the sources of irrigation might be tampered with, 
without any one being responsible for such tampering by becoming 
liable for enhanced water rate, The object of the rules is just the 
reverse and within reasonable limits, it seems to me, that object 
ought to be given effect to. I quite agree, however, with my 
learned brother that it is assuming too much to proceed on the basis 
that the double water-rate would necessarily be levied by the Govern- 
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ment in every case where the legal liability to pay it arises, though 
the person becoming liable may have acted in good faith. throughout 
and may not have unduly benefitted by water coming from an 
unapproved source. 

For these reasons, I agree that the appeal should be dismissed 
with costs. 

The judgments in second appeal Nos. 2074 to 2076 will follow. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Sadasiva Aiyar, and Mr, Justice Spencer. 
Banuddin Sahib A ppellant— Petitioner ' 

(Ist Judgment debtor) 


v 


Arunachala Mudalt Respondent— Respon- 
dent (decree-holder.) 


C. P. C. Order 2 r. 157—Attachment before Judgment not affected by whan 
no Gpplicalion for sale in pursuance of the same—Appl soation for rateable 
dsstribution, effect of 


Order 21, Rale 57 makes an attachment cease on the dismissal of an exe- 
cution application only if the attachment had been made in execution of the 
decree and not when the attachment is òne made before judgment and there 
has been no application for sale in pursuance of the same, 


An application for reteable distribution of the proceeds of the sale of the 
Properties attached ın execution of another decree has not the effect of conver- 
ting the attachment before judgment into an attachment in execution. 


Appeal from the order of the District Court of North Arcot 
in appeal suit No. 294 of 1911, preferred against the order of the 
Court of the District Munsif of Tiruppatur in Civil Miscellaneous 
Petition No. 237 of 1911 (in Original Execution Petition No, 174 of 
1911 in Original Suit No. 431 of 1901). 


A. Visvanatha Atyar for C. S. Venkatachariar for Appellant: 
P. R. Ganapathi Aiyar for Respondent. 
The Court delivered the following 


Judgment :—We agree with the Lower Courts that the 
attachment before Judgment did not cease to exist because tbe 
decree-holder (among bis numerous Execution Petitions) applied 
once for arrest of the judgment-debtor and that application was 
dismissed for default. 


"A. A. O. No. 43 of 1912, 16th December 1918. 
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We think that order 21 rule 57 of the Civil Procedure Code 
makes an attachment cease on the dismissal of an execution appli- 
cation only if that attachment had been made “in execution of” 
the decree and not when it had been made before judgment in view 
to a possible execution of a decree which might probably be passed 
thereafter. 


The other contention of the appellant namely that by the peti- 
tioner’s having applied in another execution petition to be allowed 
to share rateably in the proceeds of the sale of these properties if 
they were brought to sale by another decree-holder who had also 
attached them in execution of his decree, the present decree-holder 
converted the attachment before judgment into an attachment in 
execution is also not sustainable. Such conversion can take place 
only if the decree-holder applies for sale of the properties in execu- 
tion of his own decree. Whether such conversion will take place 
even in such a case may be questioned on the authority of Gones 
Chandra v. Banmari Lal ' but it is unnecessary to decide that 
question for the purposes of this case. The third contention that by 
the decree-holder's conduct he must be deemed to have abandoned 
all rights under the attachment before judgment is, again not sup- 
ported by anything on the record. 


The view of the Lower Courts, therefore that no fresh attach- 
ment is necessary to entitle the decree-holder to bring the proper- 
ties to gale in execution is correct, and we dismiss the appeal 
with costs. 


1. (1912) 160. L. J. 86 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Ayling. 
Rallabamdi Subbiah and others Petttioners.* 
v. 

1, Sri Rajah Venkataramiah ) 
Appa Rao Bahadur Zemindar Garu. 4 

2. Sir Rajah Sobbanadri Appa . 
Rao- Bahadur Zomindar Garu Respondents in all cases, 
minors by next friend and manager oe 
M. Narasimham Pantulu Garu, on (Plaintiff's in all cases), 
behalf of the Court of Wards, 
Nuzvid. 


Landlord and Tenant—Raising wet crops paying particular cist—Claim 
for a higher rent—Unsustamable without notice in trme,of intention to demand 
higher rent. 


Where it appeared that fora number of years the tenant was cultivating 
the land with wet crops payinga kist of 15 as 10pies per acre. 


Held that the landlord was estopped from claiming more for any fusli 
when he had not givon the tenant timely notice that be was going to make a 
higher claim as in that case the tenant might have elected to raise only dry crops. 


Petitions under S, 25 of Act IX of 1887 praying the High 
Court to revise the Decrees of the District Munsif of Gudivada in 
Small Cause Suits Nos. 429, 430, 435, 436, 440, 442 and 444 of 
1910, dated 19th June 1912. 


T. R. Venkatrama Sastri for Petitioners. 
Dr, Swaminathan for Respondents. 
The Court delivered the following 


Judgment :—The District Munsif does not appear to have 
considered the legal effect of his finding on the third issue, that 
defendants had no notice of plaintiffs’ intention to demand s higher 
rent for the suit faslis. It is in evideace that the suit lands had 
been cultivated with wet crops for at least 15 years (according to 
defendants, 24 or 25 years), and that during the whole of that time 
cist was collected only at the rate of 15 annas 10 pies per acre. In 
the absence of intimation to the contrary the tenants were justified 
in inferring that they would be allowed to cultivate on the same 
terms for the suit faslis, which expired on 30th June 1909. Plaintiffs 
gave them no notice of their intention to make higher claim, but in 
1910 filed suit for rent at a higher rate. If the tenants had recei- 
ved notice, they might have elected to raise dry crops only and thus 

*C. R, P. Nos. 1019 to 1026 of 1912, Gth January 1914, 
#1 
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escape tbe higher demand. lt appears to me that in these circum- 
stances plaintiffs are estopped from demanding the higher rent they 
claim for the suit faslis (Vide Narasimhachari v, Gopala 
Atyangar! and Sri Sankarachari Swamiar v. Varada Pillai?.) 

The Munsif’s decree also appears to be erroneous as regards 
the allowance of Karnam’s selagam. The defendants disputed their 
liability to pay this. The only evidence adduced in support of the 
demand consists of entriesin Exhibit A, series, Muchilikas dated 
1875. No evidence is adduced to show that this selagam was ever 
collected, and there is positive evidence that it was not paid for a 
period of 15 or 25 years. 

The Munsif’s decree must be set aside and plaintiffs given a 
decree for rent for Faslis 1317 and 1318 at the rate of 15 annas 
10 pies per acre only with interest thereon at 6 per cent. per annum- 
Each side will get proportionate costs both here andin the Small 
Cause Court. 

This Judgment will govern Civil Revision Petitions Nos. 1020 
to 1025 also. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Sadasiva Aiyar and Mr. Justice Tyabji. 


S. Tiruvenkatachariar ss Appellant*. 
(Plaintif) 
v. 
Venkatachariar and others... Respondents. 
( Defendants.) 


Specific Performance—Contract to sell land-Bonafide purchaser for value 
without notice—Burden of proof on purohaser—Hindu law—Death of con- 
tracting party—Sons brought in as rapresentatites—Right to tmpoach 
contract- 


Ina suit for specific performance of a contract for the sale of jimmovesble 
property, it 19 not for the plaintiff to show that a subsequent purchaser had 
notice of the contract but it hes on the latter to make out that he is a bona- 
fide purchaser for value without notice, 

If, before decree, the persons that entered into the contract (being Hindus) 
die leaving sons behind who are brought on record as legal representatives it is 
open to the latter to show that the contract 1s not binding on them as sona. 


Second appeal from the decree of the District Court of 
Chingleput in A, 5. No. 202 of 1909 preferred against the decree of 
the Court of the District Munsif of Chingleput in O, S. No. 218 
of 1908. 


"S,A, No, 826 of 1911. 25th Jaly 1913, 
d, (1905) I, L. R, 28 M, 891. 2, (1903) I. L. R, 27 M. 392. 
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T. R. Ramachandra Atyar for Appellant. 
T. M. Krishnaswami diyar for Respondents. 


The Court delivered the following 

Judgmeut:—The learned District Judge in considering the 
evidence in the case has proceeded upon the ground that the burden 
of proving that the 8rd defendant’s purchase from the 2nd defen- 
dant was made with notice of the prior contract to sell alleged to 
have been made with the plaintiff by defendants Nos. 1 and 2,lay on 
the plaintiff. The case of Himmat Lal Moti Lal v.Vasudeo Ganesh} 
decides that the burden of proving (a) that the subsequent purchaser 
paid valuable consideration (b) that he acted bona fide and (c) that 
he had no notice lies on that purchaser, assuming, of course, that 
the plaintiff has established the prior agreement to sell, alleged in 
his plaint. Further the District Judge has not at all considered several 
circumstances mentioned by the Munsif as pointing to mala fides on 
the defendant’s part; see paras 31 to 33 of the Munsif’s judgment. 

Lastly, the District Judge is clearly wrong in saying that, even 
after his findings in favour of the 3rd defendant, he need not go 
into the questions involved in issues 8 and 9 and that the plaintiff 
should be relegated to another suit to obtain the reliefs he would be 
entitled to as against the 2nd defendant when the plaintiff failed as 
against the 3rd defendant. It is also unsatisfactory that the Dis- 
trict Judge has not given a finding on the question whether there 

' was really a contract to sell made between the plaintiff and defen- 
dants Nos. | and 2, and whether a sale-deed was executed by defen- 
dants Nos. 1 and 2 in 1905 (see paragraph 2 of the District Judge’s 
judgment where he says “ assuming the sale alleged by the plaintiff 
in bis favour to have been really execated.”) 

We reverse the judgment of the District Judge as unsatisfactory 
on all points and remand the case to the District Court to decide the 
appeal de novo. The District Court is requested to give definite 
findings on all the issues in the case when deciding the appeal and 
also on the question as to the approximate value of the plaint pro- 
perty at the time of tho plaintiffs sale deed and the 3rd defendant's 
sale-deeds, the payments alleged by the 3rd defendant to have been 
made towards the purchase money of Rs. 1250, whether Rs. 1250 
was a real or a fictitious price and so on, Costs of this second appeal 
will be costs in the cause. Defendants Nos, | and 2 having both died 
if the 2nd defendant’s son raises any question as to his liability to 
fulfil the obligations of the father the District Cout will go into and 
decide such questions also. 
eo, 1, (1912) 1. L, B, d6B, 446, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Sadasiva Aiyar. 


The Sessions Judge of Cuddapah Petitioner.* 
v. 
Kondeti Obalesu and another ... Respondents. 


(2nd and 3rd accused.) 


Criminal Procedure Code, S. 195—Forged documaent—Prosecution tn ras- 
pect of, by person not party to a proceeding in which document was produced 
—Sanction not necessary. 


No sanction 1s required for the prosecution of 8 person in respect of 
a forged document when he is not a party to the proceeding in which the 
forged document is produced, 


John Martin Sequisra v. Luja Bas! followed. 

Petition praying for the reasons stated in the order of the 
Sessions Court dated 12th January 1914, the High Court will be 
pleased to quash the commitment of the 2nd and 3rd accused in 
S. C. No. 2 of 1914 on the file of the Sessions Court of Cuddapah 
(P. R. No. 3 of 1912 on the file uf the Sub-Magistrate, Jadiki), 


S. Ranganatha Atyar, Vakil for Respondents. 
Public Prosecutor (C, F. Napier) for the Government. 
The Court made the following 


Order :—The learned Sessions Judge ought to have followed 
the law clearly laid down by this Court in John Martin Sequeira v.. 
Luja Bai that where a person “ was not a party to the proceedings 
in the Court in the case in which the alleged forged document was 
produced, no sanction for his prosecution was required.” Assuming 
that Bombay High Court took a different view in 6 Indian Cases 
529 (a report which is not available to me) the Sessions Judge 
was bound by the decision of this Court 1n John. Martin Sequeira 
v. Luja Bai, As regards the differcnce in language between S, 469 
of theold Criminal Procedure Code of 1872 and S., 195 of the 
present Code, I see no essential difference in meaning and intent. 
The old section is worded thus “A complaint of an offence relating 
to documents desoribed in Ss, 463, 471, 475 or 476 of the Indian 
Penal Code, when the document has been given in evidence in 
any proceedings in any Civil or Criminal Court, shall not be enter- 
tained against. a party to such proceedings except with the sanc- 
tion etc.” The new section 195 (c)is “No Court shall take 
cognisance of any offence described in ‘Section 463 or punishable 
under Ss. 471, 475, or 476 of the same Code, when such offence 

“Cr, M. P- No. 36 of 1914, 


6th February 1914. 
1, (1901) I. L. R. 25 M. 671, 
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has been committed by a party to any proceeding in any court 
in respect of a document produced or given in evidence in such 
proceeding except with the previous sanction etc.’ 


I think that both sections contemplate the necessity of sancbior 
only in case the offence which the Criminal Court is asked to enter- 
tain has been committed by a party to the proceeding in the other 
Court. 

This is also the view taken in Debi Lal v. Dhajadarin Gashail 
which refers with approval to John Martin Sequiera v. Luja Bat?. 
I therefore do not accept the reference and direct the Sessions 


Judge to proceed with the trial of the prisoners committed to his 
Court. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Sadasiva Aiyar and Mr. Justice 
Spencer. 


Gottipati China Kondian Appellant* 
(Plaintiff). 

f v. 

Gottipati Narasappa Naidu and others Respondents. 
(Defendants), 


Parinership—Dissolution—Sutt for share of collections made by one 
bartner—Maintainability of—Limitation for—Defence that plaintiff is not en- 
titled, having regard to stata of general account—Admissibility of—Practico— 
Remand for trial on this aspect of case. 

Action is maintainable by.a partner for his share of the collections made 
by another partoer although more than three yoars have elapsed from the date 
of the dissolution of the partnership provided the action is brought within 
three years of the colleotion, 

In such on action, it is open to the defendant to show not only that the al- 
leged collections were not made but also that having regard to the state and 
result of the general account, plaintiff 19 not entitled to recover. 

In the circumstances of the case, their Lordships ın second appeal, sent 
the case down for retrial onthe footing thetthe suit was one for plaiatiif's 
share of the collections though this aspect of the case was not pointedly insisted 
upon in the Lower Courts which dealt with it as one for settlement of accounts 
of the dissolved partnership, 


Second appeal from the decree of the District Court of Nel- 
lore in Appeal No. 89 of 1909, preferred against the decree of the 
Court of the District Munsif of Kanigiri in O. S. No. 458 of 1907. 

T. Subramania Atyar for Appellant. 


Hon'ble T. V. Seshagiri Atyar and T. V. Muthukrishna 
Adyar for Respondents. 





*S, A. No. 1589 of 1910, 2lst January 1914, 
1, (1911) 150. W, N, 665 2. (1901) LL, R.95 M.e71 
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The Court delivered the following 

Judgment :—Sadasiva Aiyar J:—The plaintiff is the appellant 
before us. His suit, as I understand it (especially from the 10th para- 
graph of the plaint), is based on the allegations that the purtnership 
between himself and the defendants was dissolved by consent in Octo- 
ber 1903 and that between October 1903 and May 1904, the plain- 
tiffs and 8rd defendant’s men collected the debts due to the partner- 
ship and paid the moneys so collected to defendants Nos. 1 and 2. 
The reliefs prayed for in the plaint are that “all the accounts 
relating to the partnership trade may be sent for to the Court and 
the accounts settled and that a decree may be passed directing re- 
covery from defendants 1 and 2 and from their family property of 
the amount of Rs, 846-4-0 which the plaintift believes, should be 
due to him for his share of the amount collected and paid to defen- 
dants 1 and 2or of any larger amount which will be found upon 
settlement of accounts.” 

In the 16th paragraph of the plaint the cause of action is stated 
to have arisen from November 1903, and I take this to mean that 
the cause of action arose on the several dates between November 
1903 and May 1904 referred to in the 10th paragraph of the plaint 
as the period during which the collections were made by the plain- 
tiff's and the 3rd defendant’s men, 

The Lower Courts dismissed the suit on the ground that the 
dissolution really took place in May 1903 and not in October 1903 
as alleged in the plaint and as the suit was brought in July 1906 
more than 8 years from the date of the dissolution of the partner- 
ship and as the suit was one for a settlement of accounts on the 
dissolution of a partnership it was barred. I think the plaint is 
not worded as clearly as it might have been. A reading of the 
paragraphs Nos. 10 and ló of the plaint with the relief portion in the 
17th paragraph and the schedule thereto shows in my opinion that 
the plaintiff wanted to get his share of the sums which he alleges 
were collected by the plaintiff's and the 3rd defendant’s men and 
were received by defendants Nos. l and 2 between November 1903 
and May 1904. If, then, besides the general prayer for the settle- 
ment of accounts of a dissolved partnership there is also a prayer 
for the recovery of the plaintifi’s share of the sums received by two 
of the partners within 3 years before the suit, the following decisions 
namely Sokkanada Vaminundar v. Sokkanda Vamunindar.| 
Sadhu Narayana Aiyangar v. Ramasami Avyangar and Thiru- 
vengada Mudaliar v. Sadagopa Mudaliar®, seem to apply to such 


1, (1904) LL, R. 28 M. 344 2. (1008) I. L. R. 32 M. 203 
3, (1910) I. L. R, 34 M, 112 
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a prayer and the plaintiff would be entitled to prove what sums 
have been received by defendants Nos. 1 and 2 within the 3 years 
before the suit leaving, however an opportunity to defendants Nos. | 
and 2 to show that, if a general account of the partnership transac- 
tions is taken, the plaintiff would be found not to be entitled to the 
share he claims of the amounts received within the 3 years before 
suit by defendants Nos. 1 and 2. It must be admitted that this aspect 
of the case was not pointedly put forward by the plaintiff before the 
Munsif and no issue was raised on this question in the Munsif’s 
Court. But the point seems to have been taken in the grounds of 
appeal to the Lower Appellate Court—6th grouud—and though 
there is no definite statement that evidence was shut out by the 
District Munsiff on the question as to what amounts, had been 
received by defendants Nos. 1 and 2 between November 1903 and 
May 1904, it is contended in the appeal memo that “ the District 
Munsif should have tried that question and ought to have givena 
finding on it.” Having in mind the dificult nature of the question 
of law involved and seeing that it is nob unreasonable to suppose 
that the plaintiff and his legal advisers had only vague ideas of their 
legal rights in a case of dissolved partnership and of collections 
made and amounts received by some of the partners after dissolu- 
tion, I think that it is not improper to allow the plaintiff an opportu- 
nity to adduce evidence on that question giving of course a like 
opportunity to defendants Nos. land 2 not only to meet the evi- 
dence which may be adduced by the plaintiff in regard to these al- 
leged collections but also to prove that the plaintiff's share of those 
collections cannot be recovered by him having regard to the state 
and result of the general accounts of the partnership. We there- 
fore set aside the decree of the Lower Courts and remand the suit 
to the Court of first instance for a decision de novo not only on the 
questions arising in the case including the question relating to the 
amounts received by defendants Nos. land 2 as alleged in the 10th 
paragraph of the plaint and in the schedule thereto, but on the 
question of the general state of the accounts if it is necessary to go 
into that question also. 


The Court fees paid by the appellant on the Memorandum of 
appeal will be refunded to him. Costs incurred in all the Courts 
will be provided for by the District Munsif in the fresh decision, 


Spencer J.:—I concur and have nothing to add. 


——— — 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Sankaran Nair and Mr. Justice Ayling. 


Gopala Aiyangar Appellant.* 
(Petitioner) Deft. 


v. 

1. Venkatakrishna Aiyangar. 

2. Narasimha Aiyangar. Respondents.” 

3. Gopala Aiyangar. (Respondents) 

4. Minor Krishnaswami by guardian Plaintiffs. 
2nd respondent. J 


Promissory note—For the benefit of two members of a Hindu family— 
Payee dying—Sust by the other member or by all the surviving members—Main- 
tatnabilsty of. 

Where a promissory note stands inthe name of one of the members ofa 
joint Hindu Family who dies leaving a widow and it 18 found that the note was not 
taken for the benefit of the family but was taken only for the benefit of 
the deceased and the lst plaintiff one other member of the family; 


Hold that nelther tha lst plaintiff nor all the surviving members could 
maintain the suit upon it. 


Appeal under S. 15 of the Letters Patent against the Order and 
Judgment of the Hon'ble Mr. Justice Sadasiva Aiyar dated 23rd day 
of September 1912 in C. R, P, No. 426 of 1911 preferred against 
the decree of the Court of the Subordinate Judge of Trichinopoly 
in Small Cause Suit No, 1882 of 1910. 


K. V. L. Narasimham and C. Padmanabha Aiyangar for 
Appellant. 

K. V. Krishnaswams Aiyar for Respondents. 

The Court delivered the following 

Judgment :—The promissory note sued upon is executed in 
favour of the deceased Venkata Varada Aiyangar who has left a 
widow. ‘The suit is brought by the surviving members of the 
family to recover the debt on the ground that the debt is due to the 
family and the bond is taken in the name of the deceased on behalf 
of the family. There is no finding that the debt was due to the 
family but it is found that the promissory note was taken for the 
joint benefit of the Ist plaintiff and the deceased, who constituted 
“a family partnership” and therefore the 1st plaintiff as the sur- 
vivor is entitled to sue. As the bond is taken only in the name of 
Venkata Varada Aiyangar and itis not found to be for the benefit of 
the family, we are of opinion that the Ist plaintiff is not entitled to 
maintain the suit, Subba Narayana Vaithiyar v Ramaswami I yeri, 

We must therefore set aside the decree of the learned Judge and 
dismiss the suit. Each party will bear his own costs throughout. 


"L. Pa A, No. 226 of 1912, 23rd January 1914, 
» (1906) I. L. R, 30 M. 88, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Sadasiva Aiyar and Mr. Justice Tyabji 
R. M. P. S. Muthiah Chettiar and others... ‘Petitioners*. 


De 
Authinamulagi and others — Resdondents. 


Provincial Imali Cause Courts Act S. 28—Suit for rent—Denial of plain- 
tiff’s right to Kudsvaram and consequently right to sue in Civil Courta—Denial 
of plaintiff's right as trustees. 


In a suit for rent by the trustees of a temple, defendants denied the title 
of the plaintiff’s to sue as trustees. 


Heid that being a question which the SmallOause Oourt could not finally 
determine, the Court could appropriately return the plaint under S, 93 of the 
Provincial Small Cause Courts Act, 


Sembile The Court could also return the plaint under that section when 
the defendants contend that the temple did not own the Kudivaram and that 
the suit could be brought only in the Revenus Court, 


Petitions under S. 25 of Act IX of 1887 praying the 
High Court to revise the orders of the Court of the Subordinate 
Judge of Ramnad in Small Cause Suits Nos. 612 to 614 and 616 to 
624 and 626 to 688 of 1910. 


S. Varadachariar for K. Srinivasa Atyangar and A. 
Krishnasami Aiyar for Appellants. 


T. Rangachariar for Respondents. 
The Court delivered the following 


Judgment :—The Subordinate Judge as a Small Cause Court 
has returned the plaints under S. 23 of the Provincial Small Cause 
Courts Act because the “ relief claimed” by the plaintiffs cannot be 
granted by the Small Cause Court without determining the question 
whether plaintifis have the kudivaram right in the plaint lands. 
The determination of that question is necessary owing to the defen- 
dant’s questioning the jurisdiction of the Small Cause Court (which 
is a Civil Court) defendants contending that the Revenue Courts 
alone have jurisdiction. 


Ultimately, therefore, as the “ relief claimed” by the plaintiffs 
cannot be granted by the Small Cause Court without deciding the 
question of plaintiffs’ title to the kudivaram it is not inappropriate 
to say that the decision as to the grant of that relief “ depends upon 
the proof or disproof of a title to immoveable property” within the 





*O, R. P, Nos, 744 to 746 snd 748 tọ 819 of 1910, 10th December 1913, 
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words of S 24o0f Act IX of 1887. Mr. Varadachariar for the 
p2titiorers in revision contends that the relief itself for the recovery 
of rent does not depsnd upon the proof or disproof of plaintiffs 
kudivaram title but it is only the jurisdiction of that particular court 
as a Civil Court to grant such relief that so depends upon the proof 
or disproof of the kudivaram title and hence S..23 does not apply. 
We hold (though not without hesitation) that this contention 
cannot be accepted. The reason for the rule enacted in S. 23 seems 
to be that, where it is considered advisable by a Small Cause: Coart 
that a final decision on a question of title, which decision would, if 
given by an original court, ordinarily be subject to-appeal and even 
to Second Appeal and which decision would ordinarily be res 
judicata between the parties should be given in the particular case 
before the Small Cause Court by an Original Court the Small Cause 
Court, though competent to decide incidentally the question of title 
in that particular case, might exercise with discretion the power of 
returning the plaint to be presented to the Original Court which 
would have jurisdiction to so decide on that title finally. That 
reason applies also to cases where a question as to jurisdiction 
between Revenue and Civil Courts depends on the title to immove- 
able property disputed between the parties. We therefore hold that 
the Subordinate Judge’s order under S. 23 was not illegal or passed 
without jurisdiction. 


Even if we are wrong in the above view the defendant (or at 
least some of them) in their written statements have denied plain- 
tiffs title as trustees of the temple to sue for the rent and such 
title as trustees is, again, a title which a Small Cause Court cannot 
finally determine and on that ground also the return of the plaints 
(or at least those plaints against which that contention was raised) 
can be justified. 


We therefore dismiss these revision petitions, 


Costs will abide. In one of the petitions (C. R.P, 768 of 
1910) in which the Respondent died and which has abated there 
wul be no order as to costs. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[FULL BENCH] 


Present :—Sir Charles Arnold White, Kt., Chief Justice, 
Mr. Justice Sankaran Nair, and Mr. Justice Oldfield. 


Madurai Pillai Petitioner* 
(Plaintiff) 

v. 
T. Muthu Chetty Respondent 
(Defendant). 


Presidenoy Small Cause Court Rules—Order 41 r.2 Ultra vires—Practice or 
Procedure—Right to apply for new trial, not —Authorsty to make rulos—Extcnt 
of—Abridging rights conferred by statutes—If competent. 

Order 41 r. 2 of the Presidency Small Cause Courts Rules which requires 
an applicant for new trial to either deposit the decree amount or furnisb securi- 
ty is ultra vires, 


Por Chief Justice :—The authority of the High Court to make rules regulat- 
ing the practice and procedure of the Small Cause Courts does not extend to 
abridging the right to apply for new trial conferred by the statute which isa 
Substantive right and not a mere matter of practice or procedure. 

Where a power to make regulation 13 given by a statute the general rule 18 
that no regulations made under the statute can abridge a right conferred by the 
‘statute itself but if the rules are within the power expressly conferred, they 
would be good even if they purported to abridge the rights giveo by the statute. 

Petition under Section 115 of Act V- of 1903 praying the High 
Court to revise the order of the Court of Small Causes, Madras, in 
Full Bench Application No. 96 of 1912, in Small Cause No. 12034 


of 1912, dated 25th November 1912. 


C. Krishnamachaniar for K. Bhashyam Atyangar for Peti- 
tioner, 

P. M. Sivagnana Mudaliar, for respondent. 

The Court (Sankaran Nair and A yling, JJ.) made the following 


ORDER OF REFERENCE TO A FULL BENCH. 


Sankaran Nair J:—A decree was passed against the petition- 
er by a single judge of the Madras Court of Small Causes. He made 
an application to the Small Cause Court to order a new trial and to 
set aside the decree, under section 38 of the Presidency Small Cause 
Courts Act, 1982. That application was rejected by the Full Bench 
on the ground that the full amount under the decree was not paid 
at the time of presenting the application, as required by O. 41, 
‘r, 2 of the Presidency Small Cause Court rules. The petitioner 
now applies to this Court to set aside the order of the Small Cause 
Court, on the ground that the rule above referred to is ultra vires, 


"0, R: P, No. 952 of 12 5th January 1014, 
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as it contravenes section 38 of the Presidency Small Cause Courts 
Act and that, thareford, they were wrong in rejecting his application. 


Section.38 runs in these terms: Where a suit has been contest- 
ed, the Small Cause Court may, on the application of either party, 
ene order a new trial to be held, or alter, set aside etc”. Order 41 
Rule 2 runs in these terms—* No application shall be entertained, 
unless the applicant shall, at the time of presenting his application, 
either deposit in Court the amount due from him under the decree 
or order, or give security to the satisfaction of the Court or the Re- 
gistrar, for the performance of the decree or order in respect of 
which the application is made”. The general rule is that, where a 
power to-make regulations is given by a statute, no regulations made 
under it can abridge a right conferred by the statute itself. [See 
Reg v. Bird: Needles, ex parte}, Now in this case, the section 
confers no right upon the petitioner himself. He cannot, therefore, 
complain that any right of his has been taken away by the regula- 
tions. 


The next question is whether the right which is vested in the 
Small Cause Courts under Section 39, bas been taken away by the 
regulations. The section states that the Small Cause Court may 
order a new trial; itis not imperative. Iam of opinion, that it 
was open to the Small Cause Court to lay down certain conditions 
under which alone it would exercise the jurisdiction conferred by 
that section, If, therefore, the Small Cause Court had framed the 
rule under which this application of the petitioner was rejected, it 
would, apparently, be a valid rule. But the rule was made, not by 
the Small Cause Court, but by the High Court, and tHe question is, 
whether it is open to the High Court to cut down the jurisdiction of 
the Small Cause Court. The rule is said to have been framed by 
the High Court, “by virtue of the powers conferred by the Presi. 
dency:Sinall Cause Courts Act, 1882 and the Acts amending the said 
Act and of all other powers hereunto enabling’. If it is this Act 
itself that gives power to the High Court to frame rules, then, ap- 
parently, the High Court has no power to cut down the jurisdiction. 
The section in the Small Cause Courts Act under which these rules 
are framed, is apparently Section 9 of the Act That section places 
the Smal! Cause Court under the jurisdiction of the High Court, for 
the exercise of the powers which are conferred upon it by the 
Letters Patent, by the Civil Procedure Code, the Legal Practi- 
tioners Act and 24 and 25 Victoria Ch. 104 Section 105. Now if 
that is the only section under which the High Court can frame these 


1. (1893) 2 Q. B. 340. | 
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rules, then, as I have said before, I am disposed to think that the 
High Court had no jurisdiction to frame this rule. 


But apart from the Small Cause Coarts Act, the High Court 
has certain powers over the Civil Courts in the Presidency, under 
the enactments and Letters Patent above referred to, and the rules 
are also said to have been framed under all other powers enabling 
the High Court to make the Rules. Therefore the question arises, 
whethar apart from section 9 of the Small Cause Courts Act, the 
High Court had not the power under the other provisions of law to 
make the rule in question. The question has not been argued before 
us Such power, if vested in the High Court under the above pro- 
visions of Law, cannot be taken away by implication. If the Indian 
Legislative Council is entitled to cut down the power of the High 
Court, then it must be done by express enactment and not by im- 
plication. I havealso considered the question, whether the Small 
Cause Court, having acted under these rules or rules similar to these 
framed under the same powers, from 1882 up to this date, may not 
have impliedly accepted the rules as their own. But I am not able 
to accept this suggestion. The mind of the Small Cause Court was 
never directed to that question, and they never considered whether 
they had the right to accept or discard these rules. The question 
is one of great importance and affects the procedure of the Court 
and might aftect the validity of numerous decisions. I therefore 
refer to a Full Bench the question, whether Order 41, Rule 2 of tbe 
Presidency Small Cause Court rules is ultra vires. 


Ayling, J.:—I agree to the reference proposed by my learned 
brother. 


Mr. C. Krishnamachariar for Mr. K. Bhashyam Aiyangar. 
This isan application to revise the order of the Full Bench of 
the Presidency Court of Small Causes, declining to entertain the 
application of the petitioner against the decree passed by the 3rd 
Judge in Suit No. 12034 of 1912 on the ground that the petitioner not 
having deposited the decree amount and costs as required by O. 41 
R. 2 of the Small Cause Court rules of 1912. 


The rule requiring the petitioner to deposit the decree amount 
and costs is ultra vires. S. 88 of the Presidency Court of Small 
Causes gives the party in every contested suit, the right to apply to 
the Full Bench of the Court of Small Causes for an order for retrial. 
The only condition imposed by the section of the Act which confers 
the right is that the application should be made within eight days. 
O. 41 R. 2 has the effect of imposinga further condition on the 
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right given by the Act. It restricts a right conferred by the Act; 
the right given by the Act is in the nature of a right of appeal. 


The rules have been framed by the High Court under the power 


‘conferred upon it by S. 9 of the Act. The section confers power to 


frame rules for regulating the practice and procedure for the Small 
Cause Court. 


S. 38 of the Act confers a right. The right being in the nature 
of an appeal is not a matter of procedure or practice. The right of 
appeal is distinct from rules of practice or procedure. 


A rule which imposes a condition precedent to the exercise of a 
right is not a rule either of practice or Procedure. 


P. M. Stvagnana Mudaliar The rule iy a rule of practice and 
not a restriction on any right conferred on the party. The rale in 
question isa wholesome rule to prevent vexatious and frivolous 
applications. 


The Court expressed the following 


OPINION :—Chtef Justice:—The question which has been 
referred to us in this case is,—‘ Whether Order XLI, Rule 2 of the 
Presidency Smal] Cause Court Rules is wira vires.” The rule pro- 
vides that no application (for a new trial) shall be entertained unless 
the applicant at the time of presenting the application either depo- 
sits in Court the amount due from him under the decree or order 
or gives security to the satisfaction of the Court or the Registrar, 
for the performance of the decree or order in respect of which the 
application is made. The power to grant a new trial ing suit in 
the Presidency Small Cause Court is regulated by Section 38 which 
provides “ where a suit is contested, the Small Cause Court may on 
the application of either party made within eight days from the 
date of the decree or order in the suit, ordera new trial to be held, 
or alter, set aside or reverse the decree or order upon such terms as 
it thinks reasonable.” The Rules of the Presidency Small Cause 
Court are made under the powers conferred by Section 9 of the Pre- 
sidency Small Cause Courts Act of 1882. Under the Act as it 
originally stood, there was a power in the Small Cause Court itself, 
with the previous sanction of the High Court, to make rules. In 
1895 that Section was repealed and the power to make rules was 
given to the High Court. The terms of the section which empowers 
the High Court to make rules in reference to the Small Cause Court 
are very wide, The general rule is, no doubt, that stated in the 
case referred in the order of reference, Queen v. Bird: Needles 
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exparte}, that is, “where a power to make regulations is given bya 
statute, no regulations made under the statute can abridge a right 
conferred by the statute itself.” That is the general rule, But if 
by statutory enactment a power is given to a rule-making authority 
to make rules, the rules, as it seems to me if they were within the 
power given, would be good even if {hey purported to abridge the 
rights given by the statute. 

I think the only question we have to decide is, is this Rule 
within the powers conferred upon the High Court by the section 
which was introduced into the Act in 1895 ? Now whatever may be 
the true construction of this section, one thing seems clear and that 
is, it only empowers the High Court to make rules with reference 
to matters of practice or procedure. It cannot, asit seems to me, 
be suggested that the terms of the section are wide enough to give 
this Court power to make rules-with regard to matters of substantive 
right, or matters which are not practice or procedure. Then the 
question is,— can it be said that the right to apply fora new trial 
is a matter of practice or procedure? Section 38 which regulates 
this question of new trials, is, perhaps, somewhat curiously worded. 
It does not say in so many words that a party has the right to 
apply for a new trial.” It says that “the Small Cause Court may, 
on the application of the party, order a new trial” But I think on 
the true construction of the section it gives aright toa party to 
apply for a new trial. 

As regards the right of appeal, the right of appeal being a 
creature of that statute,I think it is well settled that a right of appeal 
is not a practice or procedure. I may refer to certain observations 
made by Lord Westbury in a case to which our attention has been 
called, Attorney General v. Stllen?. The Lord Chancellor thus 
describes the right of appeal: he says“ the right of appeal is 
the right of entering a superior Court and invoking its aid 
and interposition to redress the error of the Court below. 
It seems absurd to denominate this paramount right part of the 
practice of the inferior tribunal,” Our attention has also been called 
to a decision of the House of Lords, Colonial Sugar Re fining Com- 
pany v. Irving®, in which there is an observation by Lord Macnau- 
ghten:—“ To deprive a suitor in a pending action of an appeal toa 
superior tribunal which belonged to him as of right is a very different 
thing from regulating procedure.” Now can we draw any distinc- 
tion betweena right of appeal conferred by statute and the right to 
apply for a new trial ? I think we cannot. Our attention has not 


1, (1898) 2. Q. B. 843. a. (1864) 11 Eng. Rep. 1200 at 1209, 
3. (1905) A. O. 369. 
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been called to any case in which any such suggested distinction has 
been drawn, nor to any case in which it has been held that the right 
to apply for a new trial is a matter of practice or procedure. Of 
course, there is no objection to the Small Cause Court, if they 
think fit making it one of the terms which they are entitled to 
impose when they make on order for a new trial, that the condition 
imposed by Order XLI, Rule 2 should be satisfied before they 
grant the application. But to say that the Small Cause Court has 
the power to do that is avery different thing from saying that the 
rule in question is a rule of practice or procedure and within the 
powers conferred by section 9. The preamble tothe Rules states 
that they are made “ by virtue of the powers conferred by the 
Presidency Small Cause Courts Act of 1882 and of all other 
powers hereunto enabling, the High Court .. Our attention has 
not been called to any power in the High Court in this connection 
outside the powers conferred by Section 9 of the Presidency Small 
Cause Courts Act. 

One word with regard to the case of Morgan v. Bowles! which 
was cited in argument in support of the contention that the rule is 
bad. Ido not think that either this case or the case of West 
Devon Great Consols Mines 2, affords us any assistance with refer- 
ence to the question as to whether the rule in question here is ulira 
vires or not. Morgan v. Bowles! had reference toa provision of 
an Act which imposed an obligation on a party appealing to give 
security for costs. Then certain rules were passed which did not 
reproduce this provision and it was held that the obligation to give 
security for costs under the Act continued. That case was decided 
upon tha gaestion of construction on the ground that the words, 
of the rule did not abrogate the provision of the Act with reference 
to security for costs. 

In West Devon Great Consols Mines,2 Lord Bowen said 
with regard to this matter: “ The rule ‘generalia non specialibus 
derogant ' applies and he decided the question purely as one of cons- 
truction, And Lord Justice Cotton in his judgment says: “ Assuming, 
without deciding, that the Rule Committee had power to take away 
this condition with regard to the security for the costs or with 
regard to the deposit, they had not purported to do so,” 

It seems to me, for the reasons I have stated, the answer to 
the question referred to us is that the rule is wira vires. 

Sankaran Nair J.:—I agree that the rule is wira vires. 


Old fleld J. :—I concur. 
1. (1894) 1 Q. B. 236. 2, (1888) 88 On, D. 51. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Sadasiva Aiyar and Mr. Justice Spencer. 


Karuppanna Goundan Appellant 
Petitioner*. 
v. 
Kandaswami Goundan and others Respondents. 
(Respts.). 


Criminal Procedure Code S. 147—Order under S. 144—If bar—No inter- 
ference by High Court unless apprehension of breach of the peace unreason- 
able—Public right of way within section, 


An order under S, 147 Cr, Pr. Oode is not liable to Ee set aside merely on 
the ground that an order under S, 144 has already been made in respect of the 
Same matter unless the Court considers that the Magistrate’s apprehension of 
breach of the peace 18 altogether unreasonable in the circumstances of the 
cage, 


There is no foandation for the view that public rights of way do not come 
within the section. 

Order to remove obstruction to public pathways can validly be passed 
unde: S. 147. 

Appeal under Clouse 15 of the Letters Patent against the 
order of the Hon'ble Mr. Justice Ayling dated 26th September 1913 
in Criminal Revision Case No. 607 of 1913 presented against the 
order of the Divisional 1st Class Magistrate of Karur in Miscel- 
laneous Case No. 42 of 1912. 


T. V. Muthukrishna Aiyar, for Appellant. 
T, Natesa Atyar for Respondents. 


The Court made the following 

Order :—The contention of the appellant (see the 3rd ground 
in the appeal memorandum) is that because on the 20th November 
1912 an order had been passed by a 2nd class Magistrate under 
S. 144 of the Cr. P. C. prohibiting the other party going through 
the old pathway in the appellant’s land there was no likelihood of 
a breach of the peace on 25th November 1912 and hence the procee- 
dings of the Sub-Divisional Magistrate taken under S. 147 (the pro- 
ceedings having been begun on 25th November 1912) were without 
jurisdiction. 

But if the Sub-Divisional Magistrate really thought that not- 
withstanding the order under S. 144 of the Cri. P. C. (passed within 
a week before his taking steps under S. 147 of the Crl. P. C.) the 
likelihood of a breach of the peace still existed, we do not think 








*L. P. A. No, 102 af 1913, 4th February 1914, 
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that it could be argued that the Magistrate was legally incompetent 
to entertain such a thought and hence was legally incompetent to 
take action under S. 147. No doubt, we, as a court of revision, 
might interfere if we consider that his apprehension was quite 
unreasonable but we sre not satisfied that it was so unreasonable. 


The next contention is that as the appellant had obstructed the 
pathway by a fence the Magistrate had no jurisdiction under S. 147 
of the Cr. P. C. to order the appellant “ not to obstruct” the path- 
way which order is tantamount to a direction that the appellant 
shall pull down the fence, The case of In re Lindsayi and the 
case of Latchmiah Maistry In re? are relied on for the 
above contention. In In Re Lindsay! it was held that where the 
obstruction to the path wasa permanent one consisting of a wire 
fence, a trench and a wall and the order of the Magistrate was 
passed exparte without due inquiry such an order was not a proper 
order to be passed under the old S. 532 (corresponding to S. 147). 
The learned Judges held that the proper course was to take action 
under the sections relating to public nuisances (Chapter X of the 
present Code). That case might be distinguished on the ground 
that the obstruction in this case was a flimsy fence but whether it is 
so distinguishable or not we are not prepared to follow it if it was 
intended to decide therein that the fact that S. 183 of the Crl. P. C. 
expressly provides for an order by the Magistrate directing the 
removal of obstruction to pathways necessarily implies that a 
similar order cannot:be passed in proceedings taken under S. 147 of 
the Crl. P. C, The same remark applies to the similar Obiter 
dictum in Latchmiah Maistry In re?. 


We do not think that the doubts entertained in some cases 
whether S. 147 of the CrL P. C. can be applied when the right of 
way claimed is a right to a public path and not a private path have 
any sustainable foundation. The terms of the section are wider 
enough to cover such disputes also. 


Finally we might state that revision under Ss. 485 and 439 of 
the Crl. P. C. is a matter of discretion (that is, this Court is not 
bound to interfere even if the Magistrate’s order sought to be 
revised was an illegal order) and it would require a very strong case 
for a Letters Patent appeal to succeed against the decision of a single 
Judge of this Court refusing to interfere in revision. 


We therefore dismiss the appeal. 





1. (1681) T. L. R. 4 M, 191, 2. (1898) 1 Weir 143, 144. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Sadasiva Aiyar and Mr. Justice Spencer. 
The Assistant Sessions Judge of N. Arcot... Petitioner.* 

v. 
Ramaswami Assri... Accused. 


Criminal Procedure Code Ss. 179, 188—Former not subject to latter—Crimi- 
nal bredoh of trust by British subject oommitied outside British India—Loss 
sustained within—Political Agent's osrtificate not necessary. 


S. 179 Or, P. Code is not subject to S. 188 and therefore, an offence 
of criminal breach of trust committed by a British subject outside British India 
is triable in British India without a certificate of the Political agent if 


the loss consequent upon the criminal breach of trust was sustained in British 
India, 


Per Sadasiva Aiyar J: None of the Sections 179 to 184 need be read subject 
to S. 188. 

Petition praying that in tbe circumstances stated in the order 
of reference the High Court will be pleased to quash the commit- 
ment of the accused in Sessions Case No. 96 of 1913 (P. R. 
No.1 of 1913 of the Sub-Divisional lst class Magistrate/t iru- 
vannamalai). 


S. Swaminathan (for Public Prosecutor) on behalf of the 
Crown. 


R. N. Atyangar, instructed by Messrs. Grant and Gretorez, 
for the accused. 


The Court made the following 

Order :—Spencer J.—I think that the Assistant Sessions Judge 
is mistaken in supposing that the Deputy Magistrate had no juris- 
diction to commit the accused for trial before him for want of a 
certificate under S. 188 Crl. P. C. The complainant is alleged to 
bave entrusted certain jewels at Vellore to the accused a Native 
Indian subject of His Majesty, for sale on commission for him and 
the accused is alleged to have dishonestly converted the jewels con- 
cerned with the first two counts to his own use by pledging them 
at Bangalore City and to have dishonestly misappropriated the 
jewels concerned in the third count at Madras. It was apparently 
part of the arrangement that the accused should account tor the 
jewels to the complainant at Vellore, or return them or their price 
at Vellore. His failure to account for the property was a part of 
the offence, acts including illegal omissions. The loss which was the 
consequence which ensued occurred at Vellore and this is sufficient 
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under S. 179 Cri. P. C. to give jurisdiction to the Sub-Divisional 
Magistrate of Tiruvannamalai to commit the case to the Sessions as 
directed’ by this Court in Crl. R. C. 191 of 1913. See Queen 
Empress v. O'Brien? and Langridge v. Atkins? which explains 
the case of Sirdar Meru v. Jethabhai Amirbhai® 


The illustration (d) to this section is an instance of a criminal 
act done outside British India and the consequence of the offence 
ensuing in British Territory. 

The decision of Reg v. Adivigadu4 based on the Code X of ` 
1872, and relied on by the Assistant Sessions Judge has been super- 
seded by the amendment of S. 410 of the I. P. C. by Act VIII of 
1882. The same remark applies to Empress v. Moorga Chetty’. 


In Imperator v. Tribhun® certain observations are made by 
two Judges of the Sind Judicial Commissioners’ Court to the eftect 
that S. 181 (2) applies enly as between courts of local jurisdiction 
in British India and is governed by the provisions of S. 188 Crl. P. 
C. d A similar observation “was made by a single Judge of this Court 
as regards S. 180 in Sesstons Judge, Tanjore v. Sundara Singh’. 
Butjour attention has not been drawn to any decision to the eftect 
that S. 179 must be read as subject to S. 188; and the illustration 
to the seotion is against such a theory. Even as regards Ss. 180 
and 181 the decision in Emperor v. Baldewa® shows that a British 
subject who commits a robbery in a Native State and dishonestly 
retains stolen property in British India can be tried in a British 
court even without a certificate under S. 188 and this throws doubt 
on the correctness of the observations in Imperator v. Tribhun® 
and Sesstons Judge, Tanjore v. Sundara Singh’. Moreover the 
words “or the offence was committed” in S. 181 (2) and the words 
“when a Native Indian subject...... commits an offence” in S. 188 
seem to indicate that the latter section is exclusive of the rule as to 
jurisdiction arising out of the receipt or retention of misappropri- 


ated property. i 


In the cases of Queen Empress v.Kattaperumal® and Emperor 
v. Kalicharan29 it does not appear that there was any retention of 
stolen property in British India. 

In Cri. M. P. No. 97 of 1911 a Native Indian subject of His 
Majesty was charged with abetment of an offence which was com- 





1, (1896) I. L. R, 19 A, 111. 2, (1912) I. L. R. 35 A. 29. 
3. (1906) 8 Bom. L. R. 513. 4. (1876) 1. L. R. 1 M, 171. 
5. (1881) I. L. B. 5B, 338, 6. B.Crl, L. J. Rep. 530, 

7. (1910) M. W. N. 143, 8. (1906) I. L. R. 28 A, 372, 
9, (1889) I. L. R. 18 M. 428, 10. (1902) I. L, R. 94 A; 256, 
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mitted in British India and the commitment was quashed for want 
of a certificate under S, 188. In this case the only act for which 
the accused could have been tried was the act of instigation and that 
took place wholly outside the jurisdiction of British Courts. This 
decision to some extent supports the theory that S. 180 is governed 
by S. 188 and it, declares that the object of the former section is to 
give jurisdiction to a court when the offence is not committed 
within its limits but within the limits of some other British Indian 
Court. While doubting the correctness of this view when the 
words of the two sections do not contain anything directly to that 
effect, I prefer to base my decision upon S. 179 Crl. P.C. 


I must therefore decline to interfere with the order of commit- 
ment in this case. 


Sadasiva Aiyur J :—Il agree entirely. The scheme of Chapter 
15 sub-chapter (A) in which Ss. 177 to 189 appear seems to me to 
be intended to enlarge as much as possible the ambit of the sites in 
which the trial of an offence might be held and to minimise as much 
as possible the inconvenience which would be caused to the prose- 
cution, by the success of a technical plea that the offence was not 
committed within the local limits of the jurisdiction of the trying 
court. Ss, 178 to 184, all confer more extended powers and larger 
jurisdiction to Courts than would belong’to them if the ordinary rule 
found in S. 177, (namely, that the enquiry and trial shall take place 
io the court within the local limits of whose jurisdiction the oftence 
was committed), were carried to its strict logical conclusions. 
S.188 comes in (almost at the end of the sub-chapter A) to make 
three further encroachments on the general rule of S. 177 ‘by 
enacting that 


(a) Where the criminal is a Native Indian Subject of His 
Majesty and he commits any offence even beyond British India ; 


(b) Where the criminal is a British subject and he commits 
an offence in a Native State ; and 


(c) Where a servant of the King Emperor (whether a 
British subject or not) commits an offence in a Native State, the 
offender in all these three cases can be triedatany place where 
he is found in British India provided that the Political Agent cer- 
tifies that the charge ought to be inquired into in British India or the 
Local Government sanctions such inquiry. Surely, the proviso to 
S. 188 (which section comes in after Ss. 178 to 187) could not have 
been intended to restrict the enlarged liberties and privileges as re- 
gards jurisdiction given to the Courts by the previous sections. I 


Assistant 
SesSions 

Judge of 
N. Arcot 


D. 
Ramaswami 
Asari 


Spencer J. 


Assistant 
Sessions 
judge of 
N. Arcot 


v. 
Rameswami 
Asari 


Sadasiva 
Aliyar J. 


Annamalai 
Velan 


v. 
Murugappa' 
Velan 


238 THE MADRAS LAW JOURNAL REPORTS | VOL. XXVI 


should think that Sec. 188 which follows Ss. 179 to 187 was in- 
tended rather to draw into the net of the jurisdiction of the British 
Indian Courts cases, which notwithstan.ling the full use of Ss. 179 
to 784 could not be brought within the jurisdiction of any British 
Indian Court than to restrict by its 1st proviso the extended juris- 
dictional privileges conferred by Ss. 178 to 184 on courts which 
according to the ordinary rule of Sec. 177 would not have had 
jurisdiction. The proviso to Sec. 188 will come into operation only 
when the British Indian Court cannot get jurisdiction under Secs. 
179 to 184 and has to depend on the first part of Sec. 188 to get 
such jurisdiction. I therefore with great respect, dissent from 
the decisions in.Imperator v. Tribhun} and Sessions Judge 
Tanjore v. Sundara Singh?. As regards the decision in Crl. M. P. 
97 of 1911, while it could be distinguished (as pointed out by my 
learned brother) as affecting only Sec. 180 of the group of Ss. 179 
to 184, I feel loath to make any such distinction as no difference in 
principle can be made between the extended jurisdiction conferred by 
Sec. 180 and the extended jurisdiction given by the other sections. 


I therefore respectfully dissent from that decision also and 
refuse to accept the Sessions Judge’s reference. 


a : 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Sadasiva Aiyar and Mr, Justice Spencer. 


Annamalai Velan and others Appellants+ 
(Plaintiffs.) 
v. 
Murugappa Velan and others Respondents 
(Defendants.) 


Rent Recovery Act S. 39—Sale for arrears of rent—Sutt to set aside—Pur- 
chaser alone necessary party—Melwaramdar or recesvor in suit of Mel- 
waramdars—Limitation Aot, (Act IX of 1908) Addstion of proper but not 
necessary parity—Effect of. 

Tou suit brought to set aside a rent sale the only necessary party is the 
purchaser and the suit is not liableto be diamissed on the ground that when 
the landlord is made party more than one year has elapsed from the date of 
sale, 


Distinction between necessary party and proper party pointed out, 


Second Appeal against the decree of the District Court of Tan- 
jore dated 21st April 1909 in A.S. No. 226 of 1909 preferred against 
the decree of the Court of the District Munsif of Pattukota in O.S. 
No. 812 of 1905. 

*S, A. No. 1356 of 1909, ir ~ 97th January 1914, 
1. 8 Orl. L. J. Rep. 530. 2. (1910) M. W. N. 143. 
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appellants in this second 
cancellation of a rent sale 
represented the Melwaram-— 
dars of certain land8*a. such Melwaramdar bacame 
the landlord of the plaintifte and of )the Ist defendant who were 
brothers. The rent sale was held on fthe footing that the Ist defen- 
dant was the tenant owning the Kyidivaram right after notice to 
him under S, 89 of the Rent Recovefry Act VIII of 1865 (now super- 
seded). The plaintiffs’ contention ifs that the Ist defendant did not 
own the Kudivaram right on the date of notice under Sec. 39 that 
in a partition effected between {fhe plaintiffs and the defendants 
about 1890, the plaint land andj trees fell to the plaintiffs’ share 
that the proceedings connected with that rent sale cannot bind the 
plaintiffs as they were not made; parties to the said sale proceedings 
and they were not given noticg under Sec. 39 of Rent Recovery 
Act and the notice given to the Ist defendant will not bind them, 
and that there was no muchilika attached or sale proclamation with 
regard to plaint lands and trees.” In thesuit, they joined about 80 
persons as defendants, the defendants Nos. 3 to 80 being the Mel- 
waramdars of the village in which the plaint lands are situated. One 
of the defences raised by these melwaramdars was that as a receiver 
had been appointed in O. S. No. 8 of 1901 on the file of the Sub- 
ordinate Judge’s Court of Tanjore to be in possession of the entire 
melwaram rights of all the melwaramdars till the disposal of that 
suit and as it was that Receiver who gave the notice under Sec. 39 
of the Rent Recovery Act and brought the plaint properties to 
sale in the auction in which the 2nd defendant purchased them, the 
said receiver was a necessary party-defendant to the suit and the 
suit was bad for non-joinder of that necessary party. The District 
Munsif overruled this contention on the ground that the receiver 
had no personal interest in the subject matter of the present suit 
and the melwaramdars (defendants Nos. 3 to 80) and the purchaser 
2nd defendant were the persons directly interested. On appeal, the 
District Court of Tanjore held that the receiver was a necessary 
party. Its reasons ere “ that a Receiver’s acts are not necessarily 
or probably for the benefit of each of the parties to the proceedings, 
that he is not the representative of any or all of them, but of the 
Court and of the estate, the ownership of which is uncertain ; that 
the object of his appointment is to provide a provisional represen- 


wad at the Wisc 


Annamalai 
Velan 


v. 
Murngappa 
Velan 


Annamalai 
Velan 
v 


Murugappa 
Velan 


‘title in dispute arisin 


240 THE 

















tative of the estats, 


plaintiff would go behiñ 
waramdars themselves.” 
the suit to tbe District Mu 
plaintiffs an opportunity to 
fendant. When the Receiver 
more than one year had elapsed Namane or kbo rent sale and 
the District Munsif dismissed the whole suit as barred by limitation 
as the necessary party, the deferkdant Receiver, was impleaded only 
after the period of one year prescribed by article 12 (b) of the 
Limitation Act. This second decision of the District Munsif’s 
Court dismissing the suit as barre by limitation was confirmed by 
the District Judge on appeal. In \ the second appeal before us, 
various contentions have been raised, but we think it is necessary 
to set out only the 6th and 8th grourjds of the appeal memo which 
are as follows :—“ 6, The Receiver} being an unnecessary party, 
the lower appellate Court has erred in directing the plaintiff to add 
him asa party and then to dismiss the whole suit on the ground of 
limitation. 


catat Uéfenidanr, 


“8, The lower appellate court has erred in remanding the 
case. It should have disposed of the case on the merits.” 


We are of opinion that none of the melwaramdars nor the re- 
ceiver is a necessary party to this suit to set aside a rent sale and 
that it is only the 2nd defendant the purchaser at the rent sale 
who is a necessary party defendant. A landlord who under the Rent 
Recovery Act VIII of 1865 takes steps by the issue of notice under 
Sec. 89 or otherwise to bring the tenant’s property to sale is nota 
party to the sale. Nor is such a sale held in execution of any deoree 
to which he is a party. He has only to send a duplicate of the 
notice under Sec. 39 to the Collector with an endorsement stating 
the date of service of the notice and the mode of service effected 
and the Collector proceeds to sell the property under Ss. 40, 18, 38, 
and 35 of the Rent Recovery Act, (Sec. 40 making the other sec- 
tions which directly relate to the mode of sale of immoveable pro- 
perties also apply to the mode of sale of immoveable properties). 
There is no provision in the Act indicating that the landlord who 
brings about an illegal or irregular sale is a necessary party to a 
suit brought in the Civil Court to have the sale set aside. Under 
O.1R.3. C. P. C., the proper persons to be joined as defen- 
dants in a suit are those “ against whom any right to relief in 
respect of or arising out of the same act br transaction or series of 
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acts or transactions is alleged to exist, whether jointly, severally or 
in the alternative.” When the sale of the Kudivaram right in a land 
takes place under the auspices of the Collector under the Rent 
Recovery Act and the tenant (the owner of the Kudiwaram right) 
brings a suit to set aside that sale, the relief (the granting of which 
establishes or re-establishes the title of the plaintiff when so granted 
will affect only the purchaser at the rent sale and no other person 
and hence the right to such relief exists only against the rent auc- 
tion purchaser. In the case of a sale under the Civil Procedure 
Code in execution of a decree, the setting aside of the sale will 
affect the decree holder also, as under Order 21 rule 93 if the sale 
is set aside, he cannot take or retain the purchase money towards 
his decree amount and he will be further be delayed in obtaining the 
fruits of his decree. Hence to proceedings under Order 21, rule 90 
he has been held to be a necessary party. Sales under the Rent 
Recovery Act, however, stand on a different footing. In Bal 
Mokoond Lall v. Jirjudhun Royi the question was considered 
whether in a suit to set aside even a revenue sale, the Collector 
was a necessary party under the Bengal Act XI of 1859. We shall 
quote the following paragraphs of Mr. Justice Mitter’s judgment 
which on this point was concurred in fully by Norrts J. : “ Then a 
question was raised to the effect that the plaintiff was bound to 
make the Secretary of State a party in this suit, and in sup- 
port of the appellant’s contention upon this point our attention 
was drawn to the provisions of S. 35, Act XI of 1859. That 
section says :— In the event of ‘a sale being annulled bya final 
decree of a Court of Justice, and the former proprietor being res- 
tored to possession, the purchase money shall be refunded to the 
purchaser by Government, together with interest at the highest rate 
of the current public securities.” Comparing this section with the 
analogous section in Regulation VIII of 1819, viz., Sec. 14, which 
is to the effect that “ the purchaser shall be made a party in such 
suits, and upon decree passing for reversal of the sale, the court 
shall be careful to indemaify him against all loss, at the charge of 
the Zemindar or person at whose suit the sale may have been made’. 
Tt appears to me that this Sec. 85 by itself does not afford any 
ground for the contention that the Secretary of State was a neces- 
sary party to the suit, It merely provides that in the event of a 
sale being annulled by a final decree of a Court of Justice, and the 
former proprietor being restored to possession, the purchase money 
shall be refunded to the purchaser by Government, together with 





1. (1882) I. L. R. 90. 271. 
*4 
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interest at the highest rate of the current public securities. But it 
appears to me to bo clear that Sec. 85 does not afford any support 
to tho contention raised hefore us, yet it is by no means clear that 
the Government was not interested in the question raised in the suit 
because, if the sale beset aside, the Collector will have to proceed 
de novo in the matter for the realization of the arrears of revenue. 
The Government, therefore, have such interest in the suit as would 
on their application, entitle them to be made a party to it.” Thus 
it was held that the Secretary of State is not a necessary party to 
the suit even if the Government would have to refund the purchase 
money if the sale wasset aside. But as the Government was interested 
in the result of the suit by reason of the provision that the Govern- 
ment should refund the purchase money in the event of the sale 
being set aside, the Government on their application may be made 
a party to the suit. This view of the position of a person who brings 
about and conducts a revenue sale under the Bengal Act applies, it 
seems to us, @ forliort to the case of the person who brings about 
and conducts a rent sale under Act VIII of 1865. In Balkishen Das 
v. Sunpson* their Lordships of the Privy Council had to deal with 
an objection raised by the respondent that the Secretary of State 
for India had not been joined as a party to the appeal before them 
in acase which related to the setting aside of a revenue sale. Their 
Lordships say that in their opinion the position of the Indian Secre- 
tary, in cases like the present, is correctly explained by Mr. Justice 
Mitter in Bal Movkund Lall v. Jirjudhun Rao?” It is 
clear to us that but for the provision in S. 315 C. P. C. (Order 21 
rule 93) even the decree-holder will not be a necessary party to an 
application under O. 21 rule 90 or O. 21 rule 91 to set aside a court 
auction sale and because the general rule of caveat emptor was 
relaxed in favour of a court auction purchaser in Order 21 rule 91 
and Order 21 rule 98, the decree-holder is a necessary party in appli- 
cations to set aside court auction sales, The order of remand, there- 
fore, by the District Court, cannot be supported but it need not be 
set aside at this stage. Neither the Melwaramdars nor the Receiver 
being necessary parties to the present suit, the addition of the 
Receiver merely for the purpose of safeguarding their interests (if 
any), will not make, the provisions of S. 22 of the Limitation Act 
applicable. (See Guruvayya v Dattatra ya.) And the suit brought 
within the limitation penod (assuming as against the plaintiffs the 
suit has to be brought within one year after the sale) against the 
only necessary party—defendant (naincly the purchaser, 2nd defen- 








“YT, (1895) I. L. R 25C. 833. 2. (1892) LL.R 9C, 271 at p. 276. 
3. (1908) I. L. R. 28 B, 11., 
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the sale proceeds into the hands of the appellants. The suit was 


barred by the provisions of Ss. 244 and 295 of the Code of Civil 
Procedure. 


° Hddis on behalf of the respondents contended that the lien of 
the second mortgagee remained intact and that the first mortgagee 
was a kind of trustee for the next mortgagees Tho effect of a 
sale under a power of sale is to destroy the equity of redemption on 
the land and to constitute the mortgagee exercising the power a 
trustee of the sale proceeds after satisfying his own charge, first for 
the subsequent encumbrancers and ultimately for the mortgagor. 
The case was clearly governed by art. 132 of the Limitation Act 
ef 1877 and could not possibly come under the provisions of Art. 
120 nor did Ss. 244 and 295 of the Code of Civil Procedure apply. 


Reference was made to Raja Kishun Dutt Ramv. Raja 
Mumtas Ali Khtn1, Padamble v, Khemu*, Jogesher Bhagal v. 
Ohanesham Dast, Kemat Kanta Sen v. Abdul Bukul*, 


The Judgment of their Lordships was delivered by 


Sir John Bdge :--This Appeal has arisen in 8 suit which was 
brought by the Plaintiffs on the 17th November 1900, in the Court 
of the Subordinate Judge of Monghyr, to enforce payment of 
principal moneys and interest which were charged upon immoveable 
property by a deed dated the 19th September 1887, by which one 
Kalu Babu mortgaged to the Plaintiffs Mouzah Chak and other 
properties. The mortgage money was repayable on the 18th 
November 1888. By the suit,so far as it concerned the Defen- 
dants Barhamdeo Prasad and Ram Sumran Prasad, the Plaintiffs 
sought a decree against them for Rs. 12,197-8-8, together with 
interest, on the ground that they were in possession of a sum of 
Rs. 12,197-8-3, which had been deposited in the Court of the 
Subordinate Judge of Monghyr, and was the balance remaining 
over of the purchase money of Mouzab Chak, after satisfying a 
decree for sale of that Mouzah of the 8th October 1890, such posses- 
sion having been obtained by them wrongfully with full knowledge 
that it was affected with a charge to the Plaintiffs under a mort- 
gage of Mouzah Chak. Barhamdeo Prasad, now dead, is repre- 
sented in this Appeal by his brother, Ram Sumran Prasad. The 
only question in this Appeal is whether the suit so far as it related 
to Barhamdeo Prusad and Ram Sumran Prasad was a suit to 
enforce payment of money charged upon immoveable property 
within the meamng of Article 182 of the Second Schedule of the 


1. (1879) L. R. 6 I. A. 145, 160. 2. L L. R. 18 B. 584, 
3. (1900) 5 C. W. N. 350, 4, 1. L. R,27 C, 180. 
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Indian Limitation Act, 1877, or was a suit to which Article 120 of 
that Schedule applied, 


Tbe facts, briefly stated, are as follows: On the 2lst May 
1887, Kalu Babu mortgaged Mouzah Ohak and other properties to 
Barhamdeo Prasad and Ram Sumran Prasad. On the 19th Sep- 
tember 1887, Kalu Babu mortgaged Mouzah Chak and other pro- 
perties to the Plaintiffs, and on the J9th July 1889, Kalu Babu 
farther mortgaged Mouzah Ohak to Barbamdeo Prasad and Ram 
Sumran Prasad. On the 8th October 1890, Barhamdeo Prasad and 
Ram Sumran Prasad obtained a decree for sale on their mortgage 
of the 2lst May 1887. To the suit in which that decree was 
obtained the Plaintiffs in this suit were made parties, but they did 
not appear. In execution of the decree of the 8th October 1890, 
Mouzah Chak was sold. After satisfying that decree a balance 
amounting to Rs. 12,197-8-3 of the moneys which were realised by 
the sale of Mouzah Chak remained, and that balance was deposited 
in the Court of the Subordinate Judge of Monghyr. On the 14th 
January 18)1, Barhamdeo Prasad and Ram Sumran Prasad obtained 
a decree for sale on their mortgage of the 19th July 1889, and in 
execution of that decree they, on the 22nd April 1892, drew out of 
Court the balance of Ks. 12,197-8-3 which had been deposited in 
Court. Barhamdeo Prasad and Ram Sumran Prasad were well 
aware of the existence of the plaintiffs’ mortgage and that it had 
priority to the charge they were seeking to enforce, but they did 
not make the Plaintiffs parties to the suit, nor did they give them 
notice that under the decree of the 14th January 1891 they were 
drawing out of Court the balance of Rs, 12,197-8—3. 


On behalf of Barhamdeo Prasad and Ram Sumran Prasad it 
was contended in the Court of the Subordinate Judge that this suit, 
so far as it related to the claim of the Plaintiffs against them in 
respect of the Rs. 12,197-8—8, surplus moneys of the saleof Mouzah 
Chak, was barred by limitation; their contention on the point of 
limitation was that Article 120, and not Article 132, of the Second 
Schedule of the Indian Limitation Act, 1877, applied to that claim. 
They also raised various other contentions in the Court of the 
Subordinate Judge to which it is not now necessary to refer. The 
Subordinate Judge held that the surplus sale proceeds of Mouzah 
Chak were part of the mortgage security to which the Plaintifis 
wore entitled under their mortgage, and gave the Plaintiffs a decree. 
From that decree of the Subordinate Judge Ram Barhamdeo 
Prasad and Ram Sumran Prasad uppealed to the Higlt Court at 
Calcutta. In that appeal two learned Judges, Henderson and Sale, 
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JJ , beld that the surplus sale proceeds of Mouzah Chak were 
portion of the socurity to which the Plaintiffs were entitled to look 
for satisfaction of their mortgage, and that they were entitled to 
follow that mortgage security in the hands of Barhamdeo Parsad 
and Sumran Prasad. Mr. Justice Henderson also suggested that 
Barhamdeo Prasad and Sumran Prasad, having obtained possession 
of the surplus proceeds which had been deposited in Court with the 
knowledge that they were subject to the claim of the Plaintiffs in 
priority to their own claim, and that they had abstained from 
giving notice of that suit to the plaintiffs, might be taken to hold 
the surplus proceeds under an implied trust for the plaintiffs, The 
High Court, holding that the suit was a suit to enforce a claim for 
money charged upon immoveable property and had been brought 
within time, dismissed the Appeal. From that decree of the High 
Court this Appeal bas been brought. 


Before this Board it was contended on behalf of the Appellants 
that this suit, so far as it related to the Appellants, was not a suit 
to enforce payment of money charged upon immoveable property, 
and that it was a suit to which Article 120 of the Second Schedule 
of the Indian Limitation Act, 1877, applied, and consequently that 
the suit was not brought within time. It was also contended by 
one of the Counsel of the Appellants that as the Rs, 12,197-8-3, 
surplus assets, had been received by Barhamdeo Prasad and Ram 
Sumran Prasad, who were not entitled to receive such surplus 
assets, the case came within Section 295 of the Code of Civil Pro- 
cedure, 1882, and the remedy of the plaintiffs by a suit under that 
section was barred by time. Asto the last-mentioned contention, 
it is sufficient to say that the facts of this case show that Section 
295 of the Code of Civil Procedure, 188%, does not apply. 


If Mouzah Chak had not been sold under the decree for sale 
of the “th October 1890 it could not be suggested that the plaintiffs 
could not by suit, subject to the rights of the prior mortgagees, 
have enforced payment of the money charged upon that Mouzah 
by their mortgage of the 19th September 1887. Mouzah Ohak was 
sold under the decree for sale of the 8th October 1890, which Ram 
Barhamdeo Prasad and Ram Sumran Prasad had obtained on their 
prior mortgage, and the surplus moneys of that sale represented 
the security which the plaintiffs had under their mortgage of the 
19th September 1887, and did not cease to represent that security 
owing to the fact that Ram Barhamdeo Prasad and Ram Sumran 
Prasad had wrongfully and in fraud of the plaintiffs drawn them 
out of the Court in which they had been deposited. Their Lord- 
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ships do not think that it is necessary to decide the point referred 
to in the Judgment of Mr. Justice Henderson, viz., that ander the 
circumstances of this case the money in the hands of the Appellants 
was saddled with a charge in favour of the plaintiffs to the amount 
of their charge, but they do not wish to be understood to express 
dissent from that view. For the decision of this case, it suffices to 
say that in their Lordships’ opinion that is a suit to enforce pay- 
ment of money charged upon immoveable property within the 
meaning of Article 132 of the Second Schedule of the Indian Limi- 
tation Act, 1877, and having been brought within twelve years from 
the time when the money sued for became due is within time. The 
Appeal fails, 

Their Lordships will humbly advise His Majesty that this 
Appeal should be dismissed. The Appellants must pay the costs 
of the Appeal. 

Solicitors for Appellants: —T. L. Wilson and Co. 


Solicitors for Respondents :—Theodore Belt and Co. 





IN THE JUDICIAL COMMITTEE OF THE PRIVY 
COUNCIL. 


[On appeal from the High Court at Calcutta]. 
Present :—Lord Moulton, Sir John Edge and Mr. Ameer Ali. 


Parbati Dasi Appellant 
v. 
Raja Baikuntha Nath De and others Respondents 


Hindu Law—Dayabhaga Sohool—Joint famtly—Self-acquirsd property — 
Source of payment of purchase money—Procc dure—Concurrent findings pre- 
sumption. 

Where properties stood in the name of a junior member of a Hindu family 
governed by the Dayabhaga Law, tho other members of tbe family being his 
father and brothers, and the question was whether those proporties were his 
own or were acquired in his name by the father. 

Hold: that in the absence of evidenco that be had any separate funds or that 
the properties were acquired with money belonging to hımsalf, the presumption 
was thet they were goquired by the fatherin his namo and were not his self- 
acquisition. 

Held further: that the question whether the properties were self-acqui- 
aition or not was a question of fact and the coirts below having concurrently 
found against the plaintiff their Lordships could not go bebind the finding. 

Appeal from 8 Judgment and Decree of the High Court, dated 
July 27, 1906 affirming a Judgment and Decree of the Subordinate 


Judge of Cuttack dated May 28, 1903. 


FART VIII] THE MADRAS LAW JOURNAL REPORTS 249 


Ragunath De was a successful trader and carried on an exten- 
sive business as a common carrier, having owned several vessels in 
which he conveyed country produce to Calcutta and Madras. He 
had three son’s Rup Charan De, Sonaton De and Shya- 
manand De. They all lived as members of the same household, 
joint in food and worship, There were certain properties which 
stood in the name of Rup Charan De. The points of contention 
were (1) Whether Rup died before Ragunath (2) whether the pro- 
perty which stood in his name was his or his father’s. Rup’s 
daughter Parbati Dasi claimed that her father died after the decease 
of her grandfather and therefore she was entitled to 4 of the estate 
as heir of her father, while the property standing,in the name of her 
father, was his and therefore here. The contrary was asserted by 
the opposite parties. Both the Courts in India held that the 
appellant, Parbati Dasi, had entirely failed to establish that the 
property was acquired by Rup and that Rup died before Ragunath. 

Parbati Dasi appealed to His Majesty in Council. 

Y Ross K. C. with him 4. Majid contended that in the circum- 
stances of the case, the High Coart was wrong in holdiog that it 
was for the appellant to prove that the property, alleged by her to 

2 »elf-acquired property of her father, Rup Charan, was not joint 
family property. It misunderstood certain material documents and 
omitted to notice certain others equally material and important to 
prove appellant's case. [As there were concurrent findings on the 
points stated above their Lordships did not wish to hear the case 
further. ] 

De Gruyther K. CO. and Dunne for the Respondents were not 
called upon to reply, f 

The Judgment of their Lordships was delivered by 

Mr. Ameer Ali:—This is an Appeal froma Judgment and 
Decree of the High Court of Bengal, dated the 27th of July 1906, 
which affirmed a Decree of the Subordinate Judge of Cuttack, in 
the Province of Orissa, dismissing the Plaintiffs suit. 

The parties are Hindus governed by the Dayabhaga law, and 
are descended from one Raghunath De. Raghunath had three sons, 
Rup Charan, Sonatan and Shyamanand, who admittedly formed a 
joint Hindu family. The Plaintiff is the daughter of Rup Charan, 
and she brought this suit in the Court of the Subordinate Judge tor 
a declaration that certain properties included in Schedule Ka attach- 
ed to the plaint were the self-acquired properties of ber father which 
devolved upon her after the death of her mother, Annapurna, and 
for the usual consequential relief in respect thereof. She also alleg- 
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ed that Rup Charan survived his father, and that she is entitled to 
the one-third share on Raghunath’s death. 

The Defendants, on the other hand, alleged that Rup Charan 
predeceased his father and that the Ka properties were acquired by 
Raghunath in the name of Rup Charan, and were not the self- 
acquired properties of Rup Charan. 

Both the Courts in India have concurrently found against the 
Plaintiff the facts on which she bases her claim. They have held 
that she has failed to prove that the Ka properties were acquired by 
her father out of bis own funds and that it had been established 
that Raghunath survived Rup Charan. They have accordingly 
dismissed the Plaintiff's suit. 

As it is not their Lordships’ rule to interfere in cases in which 
there are concurrent findings of fact, it has been argued by Mr. 
Ross, on behalf of the Flaintiff, that the Courts below erred in not 
drawing proper conclusions from the documentary evidence of the 
Plaintiff. In other words, he contended that as the conveyances 
stood in Rup Charan’s name the Courts ought to have presumed 
that the Ka properties were his self-acquired properties until disrvoy- 
ed by the Defendants. 

The principle applicable to thie class of cases where there is a 
dispute whether a property standing in the name of a junior 
member of a Hindu family was his self-acquisition was enunciated 
so long ago as 1843 in Dhurm Das ‘Pandey v. Mussumat Shamo 
Soondri Debiah1, where Lord Campbell said :—“ The criterion in 
these cases in India is “to consider from what source the money 
comes with which the purchase money is paid.” This principle 
was reaffirmed in 1854 in Gossain v. Gossain?, 

In the present case both the Courts below have found that there 
was no evidence that Rup Charan had any separate funds.or that 
the properties in dispute were purchased with money belonging to 
him. In the absence of such evidence the presumption is clear and 
decisive that they were acquired by the father in the name of the 
son, and that they were not the self-acquired properties of Rup 
Charan. 

On the whole their Lordships are of opinion that this Appeal 
should be dismissed with costs. And they will humbly advise His 
Majesty accordingly. 

Solicitors for Appellants:—H, Dalgado. 

Solicitors for Respondent:—Downer and Johnsor. 
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1, (1843) 3 M. I. A. 299 2, (1854) 6 M.I. A. 53 
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IN THE JUDICIAL COMMITTEE OF THE 
PRIVY COUNCIL. 

[On Appeal from the High Court at Calcutta.] 

Present :—Lord Shaw, Sir John Edge and Mr. Ameer Ali. 


Arun Chandra Singh and another Appellants * 
v. 
Kamini Kumar and others Respondents. 


Landlord and Tenant—Dilumon—Submergence and reformation in situ— Bengal 
Act VIL of 1869, S. 19—Abatement of reni—Efect of—Uniil abandonment, right 
to submerged lands remayne—Remssston of rent, not endence of —Reguilation (Bengal) 
XI of 1826, 8. 4. 


Where lands forming part of » pains became submerged by river action but 
subsequently reappeared and reformed in siu. 


Held: That until it is established that the holder of the tenure has abandoned 
his right to the submerged lands, it remains in taot, 


The fact that he bas claimed or accepted remission of rent in respect of those 
lands 18 not proof of such abandonment. 


Nashar Rai v. Ramgat Singh (1) approved and followed. 
Hemnath Dutt v. Askghar Bendar (2) overruled. 


Appeal from a Judgment and Decree of the High Court 


dated June 29, 1909 reversing a Judgment and Decree of the 
District Judge of Noakhali, dated December 6, 1906. 


In 1837 a patni comprised of two taluqs, Algi and Paniar 
Tek, situated on a iver, was created. The Kabuliat contained 
the stipulation that the patnidar would pay more or less rent 
according as the lands in the taluqs were more or less than what 
were granted as patni. In 1843 the cultivable area having been 
increased by alluvial recession of the river, the zemindars 
obtained by suit a proportionate enhancement of.rent. Subse- 
quently diluvion took place, and the patnidars obtained decrees for 
proportionate abatement of the rent. The river once more began 
to recede and thus land was gradually reformed on the original 
site. This land was the subject of dispute. The zemindars claimed 
it as-their Khas property while the patnidars claimed the same 
as their’s having been reformed on the site of the lands subject to 
the patni tenure. The zemindars. brought a suit in ejectment 


(1). (1896) I. L. B. 18 All. 290. (2). (1879) I. Le R. 4 Oal.894, 
* 10th December 1918. 
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against the patnidars. The District Judge decided in favour of 


‘the zemindars. Onappeal this Judgment was reversed on the 


ground that by the terms of the kabuliat, the zemindars were bound 
to recoginse the right of the patnidars to the lands in question—an 
arrangement on which both parties had already acted. Against 
this judgment of the High Court, the zamindars appealed to His 
Majesty in Council. 

De Gruyther, K.C. (with him Dunne,) on behalf of the appel- 
lants contended that the terms and provisions of the patni lease 
had no application to the circumstances of the case, nor to the 
questions arising thereon. The char in dispute formed on its 
appearance part of the khas lands of the zemindari and the title 
thereto was in the zamindar and not in the patnidar, Lands 
washed away and reformed on the site of the former lands were 
not increments. It was clearly laid down by the authorities 
on the English Law. It was also held by the High Court at 
Calcutta that a tenant lost his right to reformed land by the non- 
payment of rent during the time the land was submerged. 


Reference was made to Act 8 of 1869 (Bengal Code) S. 19. 
Felix Lopez v. Madan Mohan Thakur 1) Hemnath v. Asghar 
Sirdar\2) Saligram Singh v. Palak Pandey\8) Nazhar Rat v. 
Ramgat Singh(4). 

Kenworthy Brown appeared for the respondents and was not 
called on to reply. 

The Judgment of their Lordships was delivered by 

Mr. Ameer Ali :—The sole question involved in this Appeal, 
which is from a Judgment and Decree of the High Court of 
Bengal, relates to the title to certain lands that had been washed 
away some years ago by the river Siddhi in the Noakhali district 
and have since reformed in consequence of a change in the course 
of the stream. 


The Plaintiffs, Appellants, are the owners of a samindart 
called Pergunnah Bhulua, situated in that district. Within this 
zamindari lies a Patni tenure called Talu Ram Saran Pal, 
created so long ago as 1837 by one of the predecessors in title of 








1) (1870) 18 M. I. A. 467. 2) (1879) I. L. R. 4 Cal. 894. 
ts} (1907) 6 Oal, L, J. 149, 4) (1896) I. L, R, 18 All, 290, 
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the present zamindars. The Taluk is now owned by the first and 
second Defendants, Respondents in this Appeal. The remaining 
numerous Defendants are ryots placed on the land, by the Patni- 
dars, since its reformation. 


The Dowl Kabuliat executed by the Patnidar in respect of 
the tenure shows that it comprises parts of two Kismats or 
subdivisions of villages named respectively Kismat Paniartek 
and Kismai Algi; and the area included in the Taluk was evi- 
dently given approximately, for the lease contains, the following 
covenant— 


‘t If tho land bo found to bo more on measurement by Nal prevalent according 
‘‘ to the custom of the pergunnah, I shall separately pay the rent thereof 
‘‘ at this rate; if it bo found to be less, I shall get remission therefor.” 

Their Lordships have little doubt that the reason for the 
approximate statement of the area and the particular provision 
regarding the variation of the rent in certain probable contingen- 
cies was due to the fact, which has not been seriously controverted, 
that a strong tidal river flowed close to the boundaries of the 
Taluk in question. 

It is in evidence that in 1843 the Plaintiffs obtained a decree 
in the Revenue Courts for increased rent on the ground that 
additional land was found upon measurement to be in the 
Patnidar’s possession. 


Later, considerable parts of the Algi lands having been 
washed away by the action of the river, the Defendants obtained, 
under the provisions of S. 19 of the Bengal Council Act VIII. of 
1869, a proportionate remission of rent. The last proceeding in 
this respect was in 1889. 

Since then the diluviated lands have re-appeared and 
admittedly reformed in situ. With their re-appearance disputes 
arose between the parties; the Plaintiffs claimed that the lands 
in question formed part of their samindaré, whilst the Defendants 
contended that they were accretions to the Taluk. Each party 
attempted to exercise rights of ownership in order to create 
evidence of adverse possession against the other side. Their Lord- 
ships agree with the High Court that the evidence on this point 
is wholly inconclusive. 
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The suit was brought by the Plaintiffs, the Zamindars, in 
June 1906 to obtain Khas or direct and exclusive possession of 
the lands in question by a declaration of their title, the usual form 
of relief asked for in the Indian Courts in these cases, In 
the alternative they urged that if their claim to Khas possession 
failed, it might be declared that the Defendants were entitled to 
hold the land subject to the payment of proper rent for the same. 
The Defendants, besides pleading that the lands in suit were 
accretions to their Taluk, urged that the Zamindars were only 
entitled to rent, but not to Khas possession. 


The District Judge made a decree in the Plaintiffs’ favour, 
substantially on the ground that as the Defendants had obtained 


abatement of rent in respect of the lands that had been washed 
away by the river, they had lost all title to the reformed lands. 
On appeal the High Court has taken a different view. It has 
held in substance that having regard to the terms of the contract 
and the conduct of the parties, the Plaintiffs had-no right to eject 
the Defendants from lands which originally formed part of 
Kismat Algi and had been washed away by the river. They 
accordingly dismissed the Plaintiffs’ suit. In their Lordships’ 
opinion the learned Judges are right in holding that the lands 
do not come within the provisions of S. 4 of Regulation XI of 
1825, and cannot be claimed by either party as accretions to 
their respective property. The learned Judges of the High 
Court appear, however, to have laid too much stress on the 
terms of the Kabuliat and the evidence of intention deducible from 
the various proceedings in respect of additional rent and abatement 
of rent. They evidently felt pressed by an older ruling of the 
Calcutta High Court in Hemnath Dutt v. Askghar Sindar (1) 
Their Lordships, however, do not find themselves in accord with 
the rule of law expressed in that case. They think that the 
principle applicable to this class of cases is correctly enunciated 
in Nasar Rai v. Ramgat Singh (2) 


In the present case there is nothing to show that, by claim- 
ing or accepting remission of rent in respect of lands washed 
away from time to time by the action of the river, the Defend- 


(1) (1879) LL.B. 4 O. 894 (2) (1896) I.L.R. 18 All. 290. 
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ants abandoned, or agreed to abandon, their rights to such lands 
on their reformation in situ, as is admittedly the case here. The 
diluviated lands formed part of a permanent, heritable, and 
transferable tenure; until it can be established that the holder 
of the tenure has abandoned his right to the submerged lands it 
remains intact. 


In the result their Lordships are of opinion that this Appeal 
should be dismissed with costs, and they will humbly advise His 
Majesty accordingly. 


This decree, however, will be no bar to any proceeding on 
the part of the Plaintiffs authorised by law to recover proper rent 
in respect of the reformed lands. 


Solicitors for appellants :—Morgan, Price and Co. 
Solicitors for respondents :—T. L. Wilson and Co. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS.t+ 


Present :—Mr. Justice Sankaran Nair, and Mr. Justice 
Ayling. 


Epoor Ramasami Reddi, Appellants* (Pettioners 
and others Judgment debtors). 

v. 
Kandadai Rangamannar Iyyengar Respondent. 


(Respondent, Decree-holder). 


Mortage decree—C. P. C. order 84 r. 5—order absolute—Heecition ordered with 
out—Res judicata tn execution procseding—order for execution made after notics— 
Binding in subsequent stages. 

The faot that an order absolute is not made before execution is taken of a mort- 
gege decree is not an objection available to the judgment debtor when an order for 
execution has already been mado after notice to him and the same has not been 
get aside. 

Appeal from the order of the District Court of Nellore, 
dated the 13th March 1913, in C. M. P. No. 337 of 1912 (in 


E. P. No. 113 of 1911 in O. S. No. 37 of 1908.) 


EK. Srinivas Atyangar, V.Visvanatha Sastri & A, Krishnasamt 
Aiyar for Appellants. 


“A. A.O. No. 148 of 1918 8rd February 1914. 


Arun Chan- 
dra Singh 
D. 


Kamini 
Kumar. 


nar Iyengar. 
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Ramasami S. T. Srinivasagopala Chariar and C. V. Ananthakrishna 
Beddi, ‘ 
o. Aiyar for Respondent. 
Rangaman- 
nar Iyengar. The Court delivered the following 


Judgment :—We think the District Judge is right in hold- 
ing that the 1st appellant bas failed to prove the agreement set 
up by him. His case is that in December 1911 the decree-holder 
came to his village to see the properties and in January 1912 he 
offered the lands at Rs, 250/- per acre of wet-land and Rs, 80 
per acre of dry-land. He swore that the decree-holder told him 
that he proposed to sell some of these lands after his purchase 
to Subba Reddi and Ranga Reddi and Exhibit A according 
to him is a letter with reference to this conversation. In our 
opinion Exhibit A not only does not support but is against his 
contention. It sbows further that the decree-holder did not 
want to purchase the lands. If he wanted to get the lands him- 
self he would undoubtedly have taken steps to enforce the decree 
soon after the amount became payable to him. We are not 
satisfied that the letter Exhibit B was written in accordance 
with instructions given by the respondent. The affidavit Exhibit 
K also is not in support of the Petitioner's case. In these 
circumstances we are not prepared to believe the witness whom the 
Judge has disbelieved and we confirm his finding on this point. 


The next question is whether the respondent is entitled to 
execute the decree at all. It is contended that it is only a 
preliminary decree and that according to the decision of 
the Privy Council, in Ashfag Hussain v. Gauri Sahai (1) 
which has been followed by Miller and Sadasiva Aiyar JJ., 
in C. M. S. A. No. 86 of 1910, Benson and Sundara Aiyar JJ., 
in C. M. A. No. 269 of 1911, a preliminary decree is not 
capable of execution and it is only the decree absolute under 
R. 5, O. 34 that can be executed. In this case it is clear 
that no decree absolute under R. 5 had been passed, but we 
think it is unnecessary to decide this question, because this conten- 
tion is not available to the appellants. On the decree-holder’s 
application for the execution of the decrce notice was issued to 








(1) (1912) 1. L. R. 88 A. 964 
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the judgment-debtors (appellants) and an order was passed 
directing the sale of the property; no objection._was taken to 
the sale on this ground. It has been repeatedly held that 
even though a relief may not have been granted by the 
decree yet if in execution proceedings a Court holds that a party 
is entitled to such relief under the decree it is not open to the 
parties afterwards to contend that no such relief has been awarded 
and the matter is res judicata. We are therefore of opinion that 
in this case it is not open to the appellants to plead that there is 
no decree under which the properties could be sold. We must 
therefore disallow this contention and we dismiss the appeal with 
costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Sadasiva Aiyar. 


Amirtham Pillai Petitioner* 
v, (2nd Defendant.) 
Nanjah Gownden and another Respondents 


(Plaintiff and 1st Defendant.) 


Promissory note—Intentton that two should jointly exeettte—Farlure of one to— 
Not enforceable againal the other—-Forgery of sgnature of a jomt exectitant— 
Mates sal alte: attion—Effect of. 


Where 16 was intended that two persons should jointly execute a promisrory 
note and should become jointly liable and one of them does not axecute, the 
note is not enforcenble as against the other. 


Where a note purports to be executed by two persons and it is found that the 
signature of one of them is x forgery, the whole note is bad and enforcenble against 
nerther. 


Petition under s. 25 of Act IX of 1887, praying the High 
Court to revise the decree of the Court of the Subordinate Judge 
of the Nilgiris, Ootacamund, in small cause suit No. 674 of 1912. 


T. R. Venkatarama Sastri for petitioner. 
The Court delivered the following 


Judgment :— If, as is implied in the plaint, the two defen- 
dants were intended to be jointly liable for the plaint debt and 
were together to execute the promissory note Ex. A, for that debt 
so as to make themselves jointly liable, and if the 1st «defendant 








* O. R. P. 199 of 1918 Sth, February 1914. 


Rangeman- 
nar Iyengar. 


Amirtham 
Pillai, 
ve 
Nenjah 
Gownden. 


Banyasi 
Naidu 


v. 
Venkata- 
oharyulu. 
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did not join in the. execution (as found by the Subordinate 
Judge) and only the 2nd defendant signed in it, even the 2nd 
defendant could not be made liable as he agreed to be liable only 
if the 1st defendant was also jointly made liable (see Sivasami 
Chetti v. Seougan Chetti (1). 

Further a material portion of the promissory note being a 
forgery, it seems to come within the principle of the decisions 
which hold that a material alteration invalidates the whole note. 


‘I find that that principle bas been so applied to a case where 


there seems to have been no alteration after the note came into 
existence but the note was created in the first instance itself with 
a forged signature of a material character. (See C. R. P. No. 
601 of 1912 per Miller J.) 

I, therefore accept this petition and modify the Lower 
Court’s Judgment by dismissing the suit against the 2nd defen- 
dant also. The 2nd defendant will bear his own costs in both 
Courts. 


—_——, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Sadasiva Aiyar. 


Bila Sanyasi Naidu Petitioner (Defendant) ,* 

v. 
Agnihotram Venkatacharyulu, Respondents 
and others (Plaintiffs). 


Madras Estates land Act 8. 8—Permaneni Betilement—Inam granted before— 
Not “ estate.” 


An inam granted before the Permanent Settlament nnd which did not form part 
of the assets of the zamindari, is not an estate within the meaning of 8. 8 of the 


Estates Land Act. 
Veerabadrayyg v. Sonti Venkanna (*) followed. 


Petition under section 115 of Act V of 1908, praying the 
High Court to revise the decree of the District Court of Vizaga- 
patam in Appeal Suit No, 174 of 1911, preferred against the 
decree of the Court of the District Munsif of Chodavaram in 


O. S. No. 505 of 1909. 


— 
*O. B. P, No. 662 of 1912 6th February, 1914. 


(1) (1902) LL.B, 25 M. 889. (2) (1918) %4 M. L, J. 659. 
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Mr. S. Srinwasa Asyangar for petitioner. 

The Hon’. Mr. B. N. Sarma for defendent. 

The Court delivered the following 

Judgment :—This is a petition under S. 115 of C. P. C. to 
revise the decree of the District Judge of Vizagapatam in A.S. No. 
174 of 1911. The suit out of which that appeal arose was 
brought by some inamdars against their tenant to recover rent due 
for the first two instalments of the year Soumya. The plaintiffs’ suit 
was decreed on certain findings of fact and oflaw. There are nine 
grounds in the Memorandum of Civil Revision Petition present- 
ed to this Court. The phrase “ The Court below acted illegally 
and with material irregularity ” occurs in several of these 
grounds but I am satisfied that it only means that the Court 
committed some error of law or other in arriving at certain find- 
ings of fact or of law. S. 115 therefore has no application and 
the contentions raised in these grounds must be rejected. The 
only contention which really relates to the question of jurisdic- 
tion is that raised in the 6th ground of the memorandum, namely, 
“that a suit for rent of this land ought to have been preferred 
before the Revenue Court,” though the reason why the jurisdic- 
tion of the ordinary Civil Courts is ousted is not expressly men- 
tioned even in this ground. 


It is argued that the inam falls under the definition of an 
“estate ” within section 3 of the Estates Land Act, that there- 
fore the plaintiffs are “ land-holders ” and that the suit for rent 
against a tenant holding under a land-holder ought to be brought 
in the Revenue Courts and not in the Civil Courts. It appears 
in this case that the inam had been granted by a former Maha- 
rajah before the issue of the Permanent Settlement sannad to 
the Maharajah of Vizianagaram, and following Virabhadrayya 
yv. Sonti Venkanna (1) I must hold that the inam is not an 
“ estate” or part of an estate nor are the inamdars “landholders 
within the definitions of those termscontained in the Estates Land 
Act. The Jurisdiction of the Civil Courts has, therefore, not 
been lost over a suit for rent by such an Inamdar. 

I dismiss the petition with costs. 


(1) (1918) 24 M. L. J. 659, 
2 
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IN THE HIGH OURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Sadasiva Aiyar and Mr. Justice 
Spencer. 


Budansa Rowther ae Appellants *(Plaintiffs). 
another. 


v, 
Fatma Bi and others.—Respondents (Defendants). 


Hindu Law—Married woman—Oonversion to Mussalman fatth—Marrying a 
Mahomedan during the life time of her Hindu husband—Legality—Offepring of such 
sesond tunion—Legitimacy—Right to shares—Mahomedan law—Paternity—dck- 
nowledgment, 

A Hindu married woman became a convert to Mahomedaniam and during the 
lifetime of her Hindu husband married a Mahomedan and had several children. 
Held that the second marriage was illegal and the children who were bom of this 
union were illegitimate. 

Under the Hindu Law apostacy or conversion does not dissolve the marriage 
tie. 

Per Spencer J (Sadasiva Aiyar J concurring).—Under Mahomedan Law the 
marriage of a msn with the wife of another man is not permitted so long as the first 
marriage is subsisting. Such a union will not merely be invalid but void and 
illegal. 

The Mahomedan and Hindu Lews being personal, attached to the followers of 
each religion wherever they may be living. (Hore the first marriage was in French 
territory in India and the second in British India.) 

A mere recognition of paternity is not equivalent to a recognition of legitimacy 
and thet ecknowledgament cannot make the offspring of zina (adultery) legitimate, 
In the matter of Ram Kumari (1) Emperor v. Lasar (2) Sundari v. Pitambur (8) 
The Government of Bombay v. Ganga (4) Jamna Devi v. Mul Baj (5) foll. 

Where a conflict occurs between persons belonging to different religions, the 
courts must apply the rules of Justice Equity and Good conscience. 28 M 171 ref. 


In testing whether the 1st marriage of a Hindu woman with a man of her own 
class was subsisting or not at the time of her 2nd marriage with a Mahomedan 
after she became a convert to Mahomedaniam, the principles of Hindu Law 
must be applied. Bntin testing the validity of her second marriage the principles 
of Mahomedan Law should be applied. 

If there 18 a oustom among any community of allowing a woman to marry again 
during the life time of her first husband without any defined rules by which the 


* S. A. 752 of 1912. 12th November 1913. 
(1) (1891) I,L.R. 18 0. 264. (8) (1905) LL.B. 32 O. 871. 
(2) (1906) I.L.R. 80 M. 550. (4) (1880) L.L.B. 4 B. 880. 


(5) 42 P. B. Judl. Part I, 198. 
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marriage with her first husband is dissolved before the second marriage is contracted, 
such a custom is contrary to publio policy and morality and cannot be recognised 
by courts. 


Per Sadasiva Aiyar J:—The doctrine of fastum valet can never excuse the viola- 
tion of a legal rule. India is not & non-Ialamio country. 


Second appeal from the decree of the District Court of 
South Arcot in A. S. No. 26 of 1911, preferred against the 
decree of the Court of the District Munsif of Panruti at 
Cuddalore in O. S. No. 82 of 09. 


L. 4. Govindaraghava Aiyar and M. Naryanaswams Aryar for 
appellants, 


T. Rangachariar and QG. S. Ramachandra Aiyar for respon- 
dents. 


Spencer J:—The plaintiff, who died during the pendency 
of the suit, was one of the daughters of Jaila Rowther by his 
first wife Fatma Bi, and the 7th defendant who was the principal 
of those who contested the claim is a daughter by a later 
marriage. The suit was brought for the recovery of the plaintiff's 
share of her father Jaila Rowther’s share in the estate of the 
plaintiffs grandfather, Ahamsa, It was resisted on the ground 
that the plaintiffs mother having been married to a Hindu 
husband, named Maniya Gounder, her subsequent marriage to 
Jaila Rowther, while the first marriage was subsisting, was not 
legal, and, therefore, the plaintiff and the defendants Nos.2, 4and 5 
were illegitimate and as such debarred by the form of Mahomedan 
law-in force among Sunnis from inheriting as sharers. The suit 
failed in both the Lower Courts. and the plaintiffs legal re- 
presentatives appeal by their next friend. 


Five contentions based on questions of law have been put 
forward at the hearing of this second appeal, namely: 


(1) By conversion to Islam the Ist Defendant became a good 
Mahomedan and the tie of her marriage with a Hindu became 
thereby dissolved and her subsequent marriage to a Mahomedan 
was valid. 


(2) a marriage of this kind, though irregular, would be 
‘regarded by the Mahomedans as not invalid, and by the principle 


Budansa 
Rowther 


v. 
Fatma Bi. 


Bpencer J. 


. Budansa 
Rowtker 


v. 
Fatma Bi. 


Spencer J. 
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of factum valet the irregularity would be condoned by the couple 
living together as husband and wife ; 


(3) in considering whether the marriage is valid, it is neces- 
sary to apply the law prevailing in the French possessions in 
India. Hindus and Mahomedans living in French India are not 
necessarily governed by the Law recognised in British India, and 
it is incumbent on the defendants to show that the French 
Courts have adopted the same principles as the courts in British 
India. 


(4) by the custom and usages of persons belonging to the 
Palli-caste, Marriage with a second husband during the life time 


‘of the first husband is permissible; and the onus lies on them, 


who assert that such a custom is not applicable in a particular 
case to prove it ; and 


(5) the finding of fact by the Lower Courts amount 
to the establishment of the fact that there was an acknowledg- 
ment on the part of Jaila Rowther of the legitimacy of his 
children by the first defendant. It is conceded that if the 
Marriage was invalid and the parties knew it, no acknowledg 
ment could make legitimate the offspring of a union which 
has its inception in illegitimacy, but it is contended that it has 
not been proved that the parties to the marriage knew it to be an 
invalid one. 


We may briefly dispose of the last of these contentions by 
observing first that the Mahomedan and Hindu laws being -per- 
sonal laws are attached to the followers of each religion where- 
ever they may be living, and that the facts found by the lower 
Courts are that the plaintiffs mother, Fatima alias Unnamalai 
was Married to Maniya Gounden at Kariam Puthur in Pondicherry, 
but her marriage to Jaila Rowther was performed at Sholavalli 
in the South Arcot District which is Brritish territory, and there- 
fore as the marriage to Jaila Rowther has come before the British 
Courts, the law we must administer is that prevailing in British 
India ; Secondly, that, assuming that there is a custom among 
Pallis or Vanniyans of allowing a woman to marry again during 
the life time of her first husband, such a custom is contrary to 
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public policy and to morality and appears to be condemned by 
the community (see p. 103, Gazetteer of the South Arcot District), 
and, therefore, the courts will refuse to recognise it; and thirdly 
that a mere recognition of paternity is not equivalent toa recogni- 
tion of legitimacy (vide Abdul Razak v. Aga Mahammed Jajar 
Bindami(}) and that acknowledgment cannot make legitimate the 
offspring of Zina (Fornication or adultery) (vide Mardan Saheb 
v. Rajak Saheb (2). 


The question of law arising out of the first two contentions, 
which may be taken together, are more difficult of solution, but 
we feel no doubt of the answer which must be given to them. 


The District Munsif found that the first defendant’s Hindu 
marriage with Mania Goundan took place forty years ago. In 
paragraph 38 of his judgment he stated that her marriage with 
Jaila Rowther might be presumed to have taken place more 
than thirty four years ago, though in the last paragraph of his 
judgment he gave no definite finding as to the date of this 
marriage, and the District Judge has left it open. Assuming 
that the 1st Defendant’s conversion and marriage took place before 
the conception of the children who were born of this union, the 
point to be decided is whether they may be treated as legitimate 
offspring, In a Mahomedan country the law is, that, when a 
woman is converted to the faith of Islam, she must apply to the 
Kasi or magistrate, who will call upon the husband to embrace 
the faith also, and, if he refuses, the Kazi will dissolve the 
marriage, Ina foreign country, if the wife becomes a moslem 
and her husband is an infidel, separation takes place after the 
lapse of three monthly courses (see pages 176 to 179 of Hedaya 
Vol. I, and pages 426 and 427 of -Amir Ali's Mahomedan Law 
Vol. II). Certain observations which occur at p. 12 of Norton’s 
Leading cases Vol. 1 and the remarks of Mr. Justice Kernan in 
Sinammal v. The Administrator General of Madras, (1) are quoted 
in support of the theory that, when a Hindu married woman 
who deserts her husband becomes a convert to Mahomedanism 
and adopts the habits of, and lives as the wife of, a Mahomedan, 








(1) (1894) I. L. R. 21. C. 668.) (2) (1909) I. L. R. 84B. 111.) 
(1) (1888) I, L. R. 8 M. 169. 
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she is altogether out of the pale of the Hindu law anå ceases 
to have any recognised legal status she has according to that law, 
that she becomes civilly dead and that the marriage and the relation 
of husband and wife become thereby absolutely dissolved. The 
view taken by Mr. Justice Kernan was not completely followed 
by Mr. Justice Parker when the question of the same marriage 
between Sinammal and Krishna a native convert to christianity 
came up for bis consideration. He pointed out that, although 
Krishnan’s conversion to christianity rendered him an out- 
caste, according to the Hindu Law he might have been re- 
admitted to the status as a Brahmin and his degradation might 
have been atoned for by renouncing Christianity and performing 
the rights of expiation enjoined by his caste. He therefore held 
that apostacy does not itself dissolve the marriage tie. (Ad- 
ministrator General of Madras v. Anandachari. (1) 


This question has now been settled beyond all reasonable 
doubt by the decisions in In the matter of Ram Kumari (2) which 
was followed in Emperor v. Lasar (3) also by Sundari Letain v. 
Pitambart Letain (4) by the Government of Bombay v. Ganga (5) 
and by Jamna Deviv. Mul Raj. (8) where the questions arising for 
determination were similar to those in the present suit. 


Where a conflict occurs between persons belonging to diffe- 
rent religions, the courts must apply the rules of Justice, Equity 
and Good conscience. Vide Subbaraya Pillai v. Ramasami 
Pillai (1). 

In considering whether the 1st defendant’s first marriage 
was subsisting or not at the time of her second marriage with 
Jaila Rowther, the principles of Hindu Law must be applied ; 
but in testing the validity of her second marriage with Jaila 
Rowther the principles of Mahomedan Law must be applied. 
According to Hindu Law, her Hindu marriage was not dissolved 
by her apostacy. According to Mahomedan Law, the marriage. 
of a man with the wife of another man is not permitted so long 
as the first marriage is subsisting. Such a union will not be 








(1) (1886) I. L. R. 9 M. 460. -(2) (1891) I. L. R. 18 C. 264. 
9) (1906) I. L. R. 80 M. 550. 4) (1905) I. L. R. 32 O. 871. 

1880) I. L. R. 4 B. 330. 0) 42 P. R, Judi. Part I 198, 
7) (1899) L L. R. 28 M. 171. 


PART Ix] THE MADRAS LAW JOURNAL REPORTS 965 


merely invalid (fasid) but altogether void (batil) and illegal. 
(Vide Liagat Ali v. Karim-an-nissa (1) and page 332 cl. (c) of 
Amir Ali’s Mahomedan Law Vol. II). The dictum in I Norton’s 
Leading cases page. 12 must be considered to have been over-ruled 
by subsequent decisions and to be no longer good law. 

It is argued that, because the conversion of a non-moslem 
wife to Mahomedanism in a foreign country dissolves the wife's 
marriage with her non-moslem husband after the completion of 
three of her periods, the marriage in the present case would be 
perfectly valid, supposing that the moslem husband waited for 
three months after the woman’s conversion before he married 
her ; and that even if the marriage had been performed during 
those three months, the marriage would be merely irregular (see 
Mr. Justice Tyabji’s Principles of Mahomedan Law pages 102 
and 103 for the principle that a marriage during the iddat or 
three moths’ period which must elapse between the termination 
of one marriage and that into which a woman may subsequently 
enter, is only irregular). As it must be held on the authority 
of the decisions to which I have referred that the 1st defendant's 
marriage with her Hindu husband was still subsisting in spite 
of her conversion her marriage to another man of a different 
religion was not merely irregular in the eye of Mahomedan 
Law, but absolutely illegal and prohibited. The plaintiff must 
then bs regarded as an illegitimate child of Jaila Rowther, even 
adopting the facts most favorable to her contention. The 
second appeal fails and is dismissed with costs of the 6th, 7th, 
9th, 11th and 12th respondents (one set). 

Sadasiva Aiyar:—I entirely agree with the judgment just 
now pronounced by my learned brother, and I do not think that 
I can usefully add anything in my own words. I might, how- 
ever, emphatically endorse his view that, if there is a custom 
among any community of allowing a woman to marry again 
during the lifetime of her first husband without any defined rules 
by which the marriage with her first husband is dissolved before 
the second marriage is contracted such a custom is contrary to 
public policy and morality, and cannot be recognized by the 


(1) (1898) I: L. R. 15 A. 896; and p. 322. 
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courts, The sentence quoted, however, by the learned Vakil for 
the appellants from the South Arcot District Gazetteer (page 
103) does not, in my opinion, speak to the existence of the large 
ill-defined custom relied upon by the appellants. As regards the 
doctrine of Factum valet, neither in the Hindu nor the 
Mahomedan law, does it ever excuse the violation of a legal rule 
so as to make acts performed in such violation legally valid. 
That doctrine only means that a precept which merely belongs 
to the domain of ecclesiastical admonitary precept has not “in 
the domain of Vyavahara” or secular law the same force as a 
positive and clear rule of the Vyavahara law has. As Sirkar 
says, in his book on Hindu Law III Edn. pages 16 and 17 the 
texts of Vyasa which prohibit one to alienate one’s own share in 
a joint family property or one’s own self acquired property are 
moral precepts and cannot weigh against the man’s legal rights 
to exercise the right of alienation which the positive Civil Law 
gives, as “it is an axiomatic principle of the Vyavahara Law that 
a co-sharer can dispose of his share and that one can dispose of 
his self acquired property.” 


On the question of conversion to Islam of a Hindu wife and 

her marnage thereafter to a Mussalman husband during the life- 
time of ber first husband I shall merely quote a few passages 
from Ameer Alis Mahomedan Law, Vol. II. “The Native 
converts, Marriage Dissolution Act (XXI of 1866) was specially 
designed to meet the case of converts to christianity from 
Hinduism and other cognate systems which do not recognise 
the dissolution of a marriage once contracted. 
“ Christianity and Islam are the only two proselytising religions 
in India, and conversions to Islam are frequently as sincere as 
conversions to Christianity.” But no “native husband” or 
“native wife” adopting Islam is entitled to come to the court to 
obtain the relief provided in the Act. Their status is not allow- 
ed to be governed by the laws of the new Faith, but continues to 
be subject to the law und custom to which they were subject 
before.” See page 425. | 


“Tf the conversion to Islam takes place in an Islamic country, 
the Kazi must be moved to summon the other party to adopt the 
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moslem faith, In case of compliance, the marriage remains in tact 
and valid ab initio, and there is no need for renewing the contract, 
though in practice it is sometimes done. Until the Judge has 
made his decree separating the parties, the oonnection remains 
invalid and has all the consequence following from an invalid 
connection.” See pages. 426 & 427. 

“The Calcutta High Court has held that India is nota 
non-Islamic country, and that consequently when a married non- 
Moslem woman adopts the mahomedan faith, and, thereafter, 
contracts a fresh marriage without applying to a Judge or a 
Magistrate to call upon the husband to adopt Islam she is guilty 
of bigamy.” See page. 427. 


In the result, I agree with my learned brother that this 
second appeal should be dismissed with costs of the respondents 
Nos. 6, 7, 9, 11, and 12. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Sankaran Nair, and Mr. Justice 
Ayling. 


Samandan Karkat Edathil 
Rayarappan Nambiar } Appellant* (Petitioner). 


Malikandi Aketh Mayan Respondent. (Petitioner). 


Eweoution—Mortgage decres— Death of judgment-debtor—Legal reprasentatives 
not brought on record.—Sale—Mortgagee purchaser—Notice—setting aswle—Limita- 
‘tion Act (IX of 1908). art. 166. 


When in execution of a mortgage deoree the mortgagee who had notice of the 
death of the judgment debtor without bringing on record the legal representatives 
brought the property to sale and purchased the same himself held, that the sale was 
a nullity against the representatives of the judgment—debtor. 


Groves v. Adméinsstrator-General (1) Krishnayya v. Unnissa Begam (2) 
Ramasami v. Bagirathi (8) followed; Mallikarjun v. Narhari (4) distinguished. 


80 days limitation does not apply when the sale sought to be set aside is 
nulltiy and not merely irregular. 


Appeal from the order of the District Court of North Mala- 
bar in C, M. P. No, 13 of 1912, preferred against the order of the 
Court of the District Munsif of Taliparamba in C. M. P. No. 432 
of 1912. 


BA. A. A. O. No. T of 1918, 29th January 1914. 
(1) (1891) I. L. B. 22 M. 119. (a) (1891) I- L. R. 15 M. 899. 
(8) (1883)aI. L. R, 6 M. 180, (4) (1900) I. L. R. 95 B, 387. 


3 


Budansa 
Rowther 


v. 
Fatma Bi, 





Badasiva 
Ayar J, 


Raynrappan 
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D. 
Malikandi 
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E. Govinda Marar for Appellant. 
V. Ryru Nambiar for Respondents. 
The Court delivered the following 


Judgment :—The plaintiff in O. S. No. 590 of 1903 obtain- 
ed a decree on his hypothecation deed for the sale of the proper- 
ties mortgaged against the mortgagor and the appellant’s predeces- 
sor-in-title who was a puisne mortgagee. The puisne mortgagee 
purchased the mortgagor’s interest in a Judicial sale in execution 
of a decree obtained by him to which the plaintiff was a party. The 
mortgagee-judgment-debtor in O. S. No. 590 of 1903 died and 
without bringing his representatives on record the plaintiff got 
the properties sold in execution of his decree. The appellant 
now applies in effect to be madea party and to set aside the sale 
on payment to the plaintiff of the amount due to him under the 
decree. He also alleged fraud. The Lower Courts hold that 
the application is barred by limitation. If the sale is a nullity 
so far as he is concerned, then the application is clearly not 
barred, According to the decisions of this Court, Ramasami v. 
Bagirathi' Krishnayya v. Unnissa Begam? and Groves v.Adminis- 
trator-General® the omission to bring the representatives on record 
is not a mere irregularity. It renders the sale a nullity against 
the representatives of the judgment-debtor. But it is contended 
that these decisions have been overruled by the Privy Council, 
See Malkarjun v. Narhari. In that case however there was an 
order passed by the Court executing the decree directing a person 
to be brought on record as the representative of the deceased 
judgment debtor. The fact that the decision was afterwards 
found to be erroneous and the true representatives were not 
brought on record was held not to be sufficient to set aside the 
sale against a bona fide purchaser. See Khiaraymal v. Daim 
In this case it may also be pointed out that the decree holder was 
the purchaser and he had notice of the death of his judgment 
debtor. We are therefore unable to hold that the Madras Cases 
are no longer of any authority. 





(1) (1888) I. L. R. 6 M. 180, (2) (1891) I. L. R. 16 M. 399. 
(8) (1891) I. L. R. 92 Mad. 119. (4) (1900) I. L. R. 25 B. 387. 
(5) (1904) I, L, R. 82 O. 296 at 315 (P. C.) 


`a 
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The appellant therefore will be placed on record as the re- 
presentative of his Karnavan and on payment of the amount due 
to the decree holder, the sale will be set aside. The appellant is 
entitled to the costs in this and the Lower Appellate Court. The 
Costs in the first Court will be provided for in the final order. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Sir Charles Arnold White, Kt. Chief Justice and 
Mr, Justice Tyabji. 


Segu Rowthen and others Appellants* 
Muthu K.R.V. Alagappa Chetty and others Respondents 
in all cases. (Plaintiffs) in Do. 


Madras Estates Land Act S 4—Landlord prima facie entitled torent on all ryoti 
land, whether culisvable or not—Rule displaced by agreement—practica before the act 
to oharge only culistated lands- Bmdmg after—Rwhk to collect rent and basis of 
calculation—Baats of calculation not to be altered. 

Per Chief Justice “— Prima facie, the landlord is entitled to rant in respect of 
all ryota land in the occupation of the tenant whether he has cultivated it or not 
but this general rule may be displaced by agreement between parties. 

Per Tyabji J.—B 4 gives the right to the landholder to collect rent in respect of 
all the ryoti land in the ocoupation of the ryot but that section by itself does not 
suffice for the determination of the total amount of rent that has to be collected; 
and where the practice before the Estates Land Act was to charge only for lands 
cultivated by the tenant, to charge rent for all the lands whether cultivated or not 
would amount to an enhancement and be opposed to Chapter III of the Act. 

Rught to collect rent and basis of the calculation of rant distinguished. 

Second Appeals from the Decrees of the District Court of 
Ramnad in A, S. Nos. 502, 536, 504, 506, 505, 524, 538, 546, 
547, 528, 542, 548 and 526 of 1910, respectively presented 
against the Decree of the Court of the Special Deputy Collector 
of Ramnad, in Summary Suits Nos, 400, 748, 408, 415, 412, 
704, 842, 843, 717, 785, 844, and 710 of 1910. 

V. Visvanatha Sastriar for Appellant. 

T. R. Ramachandra Atyar, L. A. Govinda Raghava Atyar, L. S 
Vesraraghava diyar and T. R. Krashnasami Aryar for Respondents. 

The Court delivered the folowing 

Judgments The Chief Justice:—This is a suit for rent. The 
claim is in respect of 2 faslis before the Madras Estates Land Act 
1908, came into operation, and one after. The question is, is the 


defendant liable to pay rent in respect of the entire area of his 


* Ga. No. 505 and 511 to 629 of 12. 16th January 1919, 
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v, 
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Aketh Maya: 


Begu 
Rowthen 
v 


Alagappa 
Chetty. 


370 THE MADRAD LAW JOURNAL BEPORTS [VoL. XXVI 


holding or is he only liable to pay rent in respect of so much of 
his holding as was in fact cultivated during the period for which 
rent is claimed by the plaintiffs. The patta which is in evidence 
bears date the 30th June 1907 a date prior to the coming into 
operation of the Madras Estates Land Act. It is not clear 
whether there has been any formal acceptance of the patta by 
the defendant—it isnot suggested by him there has not been, 
and the plaintiff's case is that the patta has been accepted. The 
plaintiffs do not suggest that the patta is not binding on them. 
In paragraph 2 of the patta we have a provision that for the lands 
whether cultivated or left waste by the defendant’s default, rent 
at a certain rate has to be paid. That standing alone clearly 
suggests that rent is only payable on landsin fact ‘cultivated or 
on lands which might in fact have been cultivated but were left 
uncultivated by reason of the defendant’s neglect. We havea 
later provision in the patta, clause 6, that if the defendant finds 
it impossible to cultivate or does not want any portion of the 
lands comprised in his holding he should apply for relinquish- 
ment, I shall have to refer to that ina moment: all that is 
necessary to say now is that so foras that particular provision in 
the patta goes it does help the plaintiffs’ contention. Now the 
issue and the only issue with regard to the question and it is an 
issue of fact—is this. “Is the whole lands comprised in the 
account cultivable and is waste due to the neglect of the ryots.” 
The issue seems to have been framed on the assumption that the 
defendant was only liable to pay the rent in respect of land 
which was cultivable, and which was not cultivated by reason of 
the neglect of the defendant. According to the form of the issue— 
and it has not been suggested the issue is wrong—the plaintiff 
had to prove two things, first that the land in respect of which he 
claims rent was cultivable, secondly, that it was on account of 
the neglect of the defendant that cultivable land had not been 
cultivated. That this was the plaintiffs case—at any rate in the 
Court of first instance, is clear from the opening words of the 
judgment of the Deputy Collector: “the plaintiffs allege that 
the defendants have left the lands to lie waste and this 
was due to their neglect, and that rent is consequently 
payable for the same.” There is no finding that the lands were 
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allowed to remain uncultivated by reason of the neglect 
of the defendants. Inferentially the findings are all 
the other way. The findings of the District Judge are :— 
“ The lower Court found that the lands are peculiarly unproduc- 
tive and that the same field cannot be cultivated every year and 
I see no reason to disagree.” Again, “there is also no doubt 
that until fasli 1316 the custom was to charge only for the 
areas actually cultivated each year.” Now, what have we to 
guide us to what was really meant when this patta was accepted ? 
First, we have the admitted fact that up to the granting of this 
patta the plaintiffs only charged for the areas actually cultivated. 
Unless there was some indication to the contrary there is a 
presumption that the parties intended that their respective 
obligations should continue to be the same. That that was the 
intention as it seems to me, is borne out by the provision in the 
patta itself contained in cause (2) to which I have already 
referred, It seems clear that in the Court of first instance no 
reliance was placed upon the provisions of the Estates Land Act. 
In the District Court an attempt was made to set up a case 
under the act which had been passed subsequently to the grant- 
ing of the patta which is in evidence. The plaintiffs relied 
upon S, 4 and the definition of “rent” contained in S 3 sub- 
section 11. S, 4 says that the landlord is entitled to collect rent 
in respect of all ryoti land in the occupation of a ryot. Prima 
facie it is so, but if the evidence shows that it was not the 
intention of the parties that he should collect rent in respect of 
all land in occupation of the ryot but should collect rent only in 
respect of the land in fact cultivated by the ryot, of course the 
intention of the parties overrides the provision of the act. This 
section of the Act merely lays down the general rule, in my opinion, 
can be displaced by evidence as to what the parties meant and 
intended. 


As regards clause 6 of the patta, that no doubt supports the 
plaintiffs contention. We were referred to a case reported in 
Vedantacharrar v, Iyyasami Muda (1) where a provision similar 
to:this was objected to. The Court took the view that such a 
provision was unreasonable and they went on to observe the 


(1) (1881) I. L R. 4 M. 822. 
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removal of the clause would not, of course affect the landlord’s 
right to collect the whole rent notwithstanding that lands are 
left uncultivated,” 


In that case the report does not state all the terms of the 
patta. Here, reading the patta asa whole, thé intention of the 
parties seems reasonably clear. I think the conclusion arrived 
at by the Deputy Collector is right, and that the decree of the 
lower Court should be set aside and that of the Deputy Collector 
restored with costs here and in the Court below. 


This judgment will govern Second Appeals Nos. 511 to 522 
of 1912, 

Tyabji J:—I agree in the order proposed by the learned 
Chief Justice. i 


This appeal arises out of a suit for rent under S. 77 of the 
Estates Land Act. The guestion that is involved seems to me 
to be, on what basis the rent of the land in the occupation of the 
defendants is to be calculated. The special Deputy Colector 
proceeded on the basis that the rent should be calculated in 
respect of the years in question,—namely faslis 1316, 1317 and 
1318, in the same manner in which the rent had been calculated 
for the previous faslis and he therefore came to the conclusion 
that the plaintiff was entitled to a decree for Rs. 42-6-3, The 
basis on which the rent was calculated in the previous faslis was 
that the plaintiff was paid by way of rent a sum of money deter- 
mined with reference to the land actually cultivated by the 
tenant : it was not determined with reference to the extent of 
the land occupied by the tenant. In appeal, the District Judge 
gave to the plaintiff a decree for Rs, 111-5-7 in respect of arrears 
of rent and the basis on which he proceeded was that rent should 
be calculated in other respects in the same way in which it was 
calculated in previous years, but that though in the previous 
years it was calculated with respect only to the portion actually 
cultivated by the tenant, it should in respect of the arrears 
in dispute be calculated as though the whole land in the 
occupation of the tenants had been cultivated. The District 
Judge was of opinion that S. 4 of the Madras Estates Land 
Act required him todo so. From the penultimate paragraph 
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of his judgment it would appear that the learned District 
Judge was loth to come to the conclusion he did but that he 
thought that the Act left him no option ‘With all respect to the 
learned District Judge it seems to me that he has misunderstood 
the provisions of the Madras Estates Land Act. S. 4 gives the 
right to the Jandholder to collect rent in respect of all the ryoti 
land in the occupation of a ryot. That section by itself does 
not suffice for the determination of the total amount of rent that 
has to be collected. The amount of the rent to be collected can 
be determined only if both the extent of the land in respect of 
which rent is to be charged and the rate at which the rent is to 
be calculated are known. 


The way in which the rate of the rent is to be calculated is 
fixed by Chapter III of the Act. The first section of that chapter 
is S. 24 which lays down that “the rent of a ryot shall not be 
enhanced except as provided by this Act”. It is evident that if 
in respect of the same land the ryot is made to pay a higher rent, 
then there is an enhancement of the rent. The learned Judge’s 
error seems to me to have arisen from his considering that the 
rent paid in the previous years was notin respect of all the 
land in the occupation of the ryot. It was in fact in respect of 
all the land though the mode in which the amount payable was 
determined in the past was by reference not to the extent of all 
the land in the occupation of the tenant but to the extent of land 
cultivated. There is nothing in the Act which makes it necessary 
to alter this method of determining the amount of rent payable 
nor does the Act provide that the landholder may exact a higher 
rent from the tenant for the same piece of land because he is 
entitled to obtain rent in respect of all the land in the occupation 
of the ryots. On the other hand the provisions of Chapter ITI 
of the Act lay down explicitly that the basis on which the rate 
of rent is to be determined is to be presumed to be the same 
as that on which it has been recovered by the landlord in the 
previous faslis. Now, the basis on which the rent has been 
recovered in the past in respect of the lands in question seems to 
me to be perfectly clear and legal. On the facts found, it is not 
questioned that the lands could not all be cultivated and it seems 
to have been clearly understood and agreed upon between the 
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landlord and the tenant that the rent had to be paid by a 
calculation based on the land actually cultivated by the tenant. 
That isa basis of calculation which is capable of being made 
perfectly certain and capable of being adhered to. I see no 
reason why the same basis should not be continued to be utilized 
for the purpose of calculating the rent and it seems to me the act 
expressly provides that the same basis shall be continued in the 
absence of unother agreement being proved. 

The plaintiff also relied on Exhibit C which purports to be 
a patta tendered to the defendants. The plaint refers to this 
patta as having been tendered. It is not alleged in the plaint 
that the patta was accepted, There is no reference in the judg- 
ment of either Court to the fact of the pattas having been 
accepted, at least so far as our attention has been drawn to the 
judgments, still less is it alleged that there is any finding to the 
effect that the patta has been accepted. It is true that the 
learned District Judge refers to the patta and apparently con- 
siders that the rights of the parties are to be determined with 
reference to the contents of the patta: but that could only be so 
if the patta was in the nature of a contract entered into between 
the parties and valid under the Estates Land Act, The plaintift 
has not proved those facts which are necessary in order that such 
a contract may result. It is «Rot contended before us that the 
patta can affect the rights of the.xarties without being accepted, 
and it is admitted that the rights of the parties must continue to 
be what they were before, unless there is a patta tendered and 
accepted which alters the relation between the parties. We have 
clear findings as to what the rights of the parties were, previous 
to the tender of the patta. Both the Courts are agreed as to 
that, and those findings are, as I have indicated above, entirely 
in favour of the decree passed by the Special Deputy Collector. 
It seems to me therefore to be unnecessary to deal with the con- 
struction of the pattas, but I see no difficulty in reconciling 
clauses 2 and 6 of the patta. Clause 2 lays down that when the 
land is left waste by the neglect of the tenant, rent shall be 
charged in respect of such land: apparently not otherwise. 
Clause 6 lays down that in case the tenant wishes to relinquish 
any land then he should apply to the landlord. These two clauses 
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seem to me to be reconcilable on the basis that failure to cultivate 
under circumstances which would be neglect on the part of  Rowthen 
the teirant under clause 2 can be prevented ‘from being so con- = Alagappa 
sidered by giving previous intimation to the landlord under clause — 

6 to the effect that the tenant does not intend cultivating the 
land. 


‘I consider however that the rights of'the parties have to 
be'determined irrespective of Exhibit C. For these reasons’ I 
agree that the appeal should be allowed with costs. 


This Judgment ‘will govern Second Appeals Nos. 511 to 522. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. Justice Sadasiva Aiyar and Mr. Justice 
Spencer, 


Ramanathan Chetty and |. Appellants * in-C. M. A--210 of 
others -minor by guardian 1911 Petitioners. 
‘ Alagammai Achi. 
D. 


Kasi Visvanathan Chetti Appellant in. C. M. A, 211 of 
ARSS zt 1911 Petitio 
stioner. 


Arunachalam Chetti Respondent in both. 


Oivil Procedure Code, 8. 47, O. 81, R, 90—Hescution sale—Siay order,by  Pamnttha 
Huh Cow t— Telegram from Vakil intimating o der—Salo, notwithstanding—Power v. 
ofa ‘lower court to proceed with sals—Order effectual from the date of making, unless aks raaa 
order states to the contrary-—Inwalidity of sale-—Substantial injury not neosssary to sak 
‘sot aside.’ Badasiva 
Ayar J. 
; A aale’of proporty was commenced on the 17th and concluded on the 21st July 
1911. On the 20th the High Court passed an order directing an ad siterim stay 
of salo, This was communicated. The telegram from the vakil who apposred for 
the petitioner ın the High Court intimating the order was produced before the 
Gourt and the Court was asked to stay the sale. In the absence of official confirma- 
«abian, the: court doclined to act on the telogram.and directed the sale to proceed. 
'\ The official communication was recoived only after the sale was concluded. 
Held that the sale was invalid. 
Further, that in order to sot aside a sale hold under the ciroumstanoes ıt was 
^% Dob nevessary to‘allege and prove-substantial injury. 
1." Per Sadassta Atyar, J. :—Unless tha order of stay or injunotion passed by the 
., Faperior Court makes ıt æ conditiop: that the order shall take effect only 
from tho date of its communication such order suspends the power and jurisdiction 
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of the lower Court to conduct further proceedings from the moment the order of 
the superior Court is passed. 


Satinath Satidar v. Ratanmani Nashar (1) Hemchandrakar v. Mathur Santal (2) 
followed ; Muthukumarasams Rowther v. Kuppusamt Aiyengar (8) Bisseswars Chow- 
dhrany v. Hurrosunder (4) dissented from. 

Appeal from the orders of the Court of the Subordinate Judge 
of Ramnad in C. M. P. Nos. 322 and 323 of 1911 in E. P. 
No. 34 of 1911 in O. S. No. 125 of 1908 on the file of the Chief 
Court of Lower Burma. 


Hon. T. V. Seshagiri Iyer for D., d- Govindaraghava Iyer and 
A. S. Visvanatha Iyer for Appellant. 


M. O. Parthasarathi Iyengar, and S. T. Sronsvasagopalachari for 
Respondents. 


The Court delivered the following 


Judgments :—Sadasiva Aiyar J—The facts have been set 
out in the judgment of my learned brother and it is unnecessary 
for me to repeat them. The petition put in by the 1st defendant’s 
sons to set aside the Court auction sale is filed by them not on 
the ground that they are also parties to the decree (in which the 
sale was held), as represented by their father the 1st defendant, 
but as independent persons who owned shares in the property 
sold and who are entitled in consequence to file a petition under 
Order XXI, R. 90 (old section 311) to set aside the sale on the 
ground of.material irregularity and consequent substantial injury. 
I agree with the lower Court in its conclusion that there was no 
material irregularity in publishing and conducting the sale except 
that the sale was conducted and concluded after the High Court’s 
order of stay which is, of course a very material irregularity. No 
substantial injury “is proved to have been caused by any such 
material irregularity. The property was estimated by the Amin 
as worth only 56,000 and odd rupees and it was sold for 68,000 
and odd rupees. i 


The first defendant from his conduct in these execution 
proceedings has clearly proved himself to be a cunning litigant 
and the affidavit produced on- his behalf is not reliable even 


a) (1914)-18 C.L.J.-336. (2) (1919) 16 O.W.N. 1081. 
(8) (1909) LL.B. 38 M. 74. (4) (1897) 1 C.W.N.-226. 
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though supported by a telegram from one Palaniappa Chetti 
who has not been examined. The want of bidders, I am 
inclined to hold was due to the litigious nature of the Ist 
defendant who had set up bis mother-in-law to file claim petitions 
on behalf of his (the 1st defendant’s sons) to bring a suit on 
their behalf, to put in a revision petition on their behalf against 
the claim order and to do several other acts, more in order to 
delay and defeat the decree-holder than with the bona fide 
object-of prosecuting any tenable claim. Purchasers will naturally 
be chary of making bids for the property belonging to the lst 
defendant and his sons, as they are sure to purchase a protracted 
litigation along with the property. A. A. O. No. 210 of 11 in which 
the first defendant’s sons are the appellants must therefore in my 
opinion be dismissed, The parties will bear their respective costs. 


Coming to A. A. O. No. 211 of 11, this appeal arises out of a 
petition filed under S. 47, C.P.C. and also under O. XXI,‘R. 90 by 
the 1st defendant himself. So'far as his application to set aside 
the sale is-grounded on irregularity and substantial injury under 
O. XXI, R. 90 it cannot be granted for the reasons already set out 
by me in A. A. O. No. 210 of 11. The contention unde: S. 47 
of the C. P. C. is based on the following facts :— 

The first defendant’s sons put in a claim petition for release 
of their shares in the attached houses. 

The Subordinate Judge dismissed the claim petition on the 
15th July 1911. On the 20th July, 1911 C. R. P. No. 378 of 
1911 was filed in the High Court to revise the Subordinate 
Judge’s order dismissing the claim petition. On that same date 
(20th July 1910) an exparte order was obtained from a Judge 
of this Court stopping all further proceedings in the matter of 
bringing the attached house to sale in execution of the decree. 
Notwithstanding the stay order, the sale of the properties was 
concluded on the 21st July 1911. The question is whether such 
a sale is not wholly illegal as having been conducted by the 
Subordinate Judge’s Court in violation of an order from a superior 
Court staying the sale. In Muthukumarasami Rowthar Minda 
Nayinar v. Kuppusami Aiyangar 1 it was held following 
Bissesswari Chowdhrany v. Hurrosunder Mugumdar? that the 





(1) (1909) I. L. B. 33 M. 74. (2) (1897) I. 0, W. N. 226. 
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stay order passed by a superior Court does not become effective. till 
it is communicated to the inferior Court, and that an execution sale 
if made by the inferior Court in ignoraice of the. stay order is-4 , 
legally valid’sale. With the’ greatest respect, I am. unable: to 
agree with this decision though it is'in ‘accordance with the case 
in DBissesswarit Chowodhrany v. Hurrosunder Musumdar 1 It seems 
to me that, unless the order of stay or order of injunction passed 
by the Superior Court made it a condition that that order -shall 
take effect only from the date of its communication to the lower 
ourt; or to: the party enjoined (as the case may be) an- order 
‘suspends’ the power and jurisdiction: of the lower Court to conduct 
further. proceedings ‘from. the moment when the order. of the 
superior Court was passed. I do not think that I could; put the 
reasons for:this view better than they have been enunciated in.the 
judgments in the case of Satinath Satidar v. Ratanmani Nashar 3 
and H amchandrahar v. Mathur Santal § and I shall therefore not 
attempt it. In the result, I would set aside the sales concluded on 
the 21st July 1911 by the Subordinate Judge’ s Court of. Ramnad, 
BS. ‘having been held without jurisdiction after the passing ‘of the 
order of-this court staying the sale, which order was dated 20th 
July 1911 and I would direct that a fresh sale be held after fresh 
proclamation. A sale held without jurisdiction may, in 8-sense 
be said to be a sale vitiated by material irregularity, but it is un- 
necessary to rely on section 311 (Order 21, Rule 90) in order to 
set aside such a sale, that is, it is unnecessary to prove substantial 
injury also The irregularity i is so grave that, in the words of their 
Pordstipe of the Privy Council in Malekarjan v. Narahari 4 

‘it is sufficient by itself, to entitle” the judgment-debtor 
“to vacate the sale.” Parties will bear their respective 
costs in both courts, I might be permitted to remark that in 
respect of a stay order passed by an appellate Court, it seems to 
me advisable, in order to avoid future complicated litigation to 
provide usually that the order shall take effect only from the time 
the order is communicated to ‘the lower Court which has to guide 
itself in accordance with such order. 





q (1) (1897) I. O. W. N. 228. (2) (1911) 15 O. L, J. 835. 
(8) (1912) 160, W. N. 1081, (4) (1900) 25 Bom, 897 at p. 848, 
1 
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| Spencer, J :—The facts, which ate not denied, are.that a 
pale of the appellant’s immoveable properties in executiom of 
decrees was commenced on the 17th July and concluded on.. the 
ZlstJuly 1911. 

On July 20th an .order:was passed in the High Court 
directing ad interim stay of the sale. A telegram was ‘sent by 
the vakil in Madras to the vakil in Madura informing him of the 
result of the petition in ‘the High Court, and it reached Madura 
soon after noon the same ‘day. The Subordinate Court of Ram- 
nad was théreupon moved by a petition accompanied by.. affi- 
davit to stay the sale. 


The Subordinate Judge refused to act on the telegram when 

he had not received official confirmation of the information, 
rejected the application and directed the sale to proceed. | The 
sale was completed . on the following day and was subsequently 
confirmed on September 2nd after tbe High Court’s stay order: had 
þeen received. Meanwhile, the stay order having, proved. in- 
effective i was cancelled by the High Court on August 3rd. Appli- 
cations to sét aside the sale were dismissed by the Subordinate 
Judge on August 29th, and the judgment- debtor and his sons 
now appeal. 
i Arguments have been addressed to us on the questions (1) 
whether the stay Order of the High Court took effect from the 
time when it was pronounced or from the time when it was offi- 
cially commuhicdted to the court under whose orders the sale 
‘was held; (2) whether ‘thesale that was completed in spite of 
such an order was thereby invalidated, or whether a mere 
‘itregularity has been ‘committed for which the judgment-debtors 
must prove that they have sustained substantial injury before 
they can:claim to have the sale set aside, 

The first''of these questions has been the subject of judicial dedi- 
sion in Muthukwnarasam ‘Rowther Minda Nayanar v: Kuppusanii 
Aiyyangar, (1) Bessesswart Chowdhrany v. Hurrosoondar Mazoomdar () 
Hukumechund v. Kamalanand Singh, (8) and Manyan v. Mansingh ($). 

In the above mentioned judgment of this High Court 
tthe ‘earlier decision of the Calcutta High Court which declared 





(1) (1909) I. L. R. 88 M 74; (2) (1897) 1 C.W N. 926. 
(3) (1908) I. L. B. 83 O. 927 (4) (1880) I. L. R. 2 A. 686. 
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that an order of an appellate Court under S. 545, C. P. C. (now 


‘Order XLI, Rule 5) to stay execution of a decree from which an 


appeal is pending, being of the nature of a prohibitory order, 
would only take effect when communicated, was followed in pre- 
ference to the later decision of the same High Court. 


In Freeman on Executions articles, 32 and 33, it is stated 
“A supersede—as properly so called is a suspension of the power 
of the Court below to issue an execution on the judgment, or 
decree appealed from; or if a writ or execution has issued, it is a 
prohibition emanating from the Court of appeal against the execu- 
tion of the writ. It operates from the time of the completion of : 
those acts which are requisite to call it into existence’. The 
effect of an execution issued pending a stay thereof granted by 
the Court is considered and declared to be, of course, irregular 
and capable of being quashed on motion. The author then pro- 
ceeds to make the following observation: ‘‘ But it may happen 
that for want of such motion the execution is never arrested and 
property is seized and sold thereunder. In such case, asin all 
other cases of irregular execution, the authorities are conflicting, 
some asserting that the writ, having erroneously issued remains 
in force till the error is corrected, and others maintaining that, 
the Court for the time being having no power to issue the 
execution the writ is void.” 


I consider that there is much force in the observation of 
Woodroffe, J. in Hukumchand v. Kamalanand Singh (1) that there 
ig no reason why the operation of an order of the High Court 
should be made contingent, say, upon the due performance of the 
duties of the Post Office. 


To adapt the words of that learned Judge to the circum- 
stances of the present case, before the lower Court completed 
the sale, this court had ordered that it should not be done. In 
the same case, Mookherjee, J. observed that the moment that 
the High Court has made an unconditional order for stay of 
execution, it becomes an operative order and suspends the 
power of the Subordinate Court to carry on further the execution 
proceeding. 





(1) (1906) I. L. R, 33 0. 927. 
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The same idea found expression in the words of Westbury 
L. C. in re the Risca Coal and Iron Company 1, “I shall 
abide by the rule of convenience; certainty in the matter is 
convenience ; certainty you attain by abiding by the date of the 
order ; uncertainty you introduce when you depart from that date. 
A variation from the common rule of abiding by the record 
is introduced by a departure from that date. Great laxity 
of practice would be introduced and encouraged by a departure 
from that date.” 

It ia not necessary in these proceedings that we should go 
to the length of deciding whether the view taken in Muthukumara- 
swami Rowthar Minda Nayanar v. Kuppusami Aiyangar 2 that the 
order only became effective when communicated to the Subordi- 
nate Court, was right or wrong. The circumstances of that case 
were sufficiently dissimilar to distinguish it from the present 
case, In that case there was no communication of the order 
received at all when the sale took place. In this case the court 
had information, though of an unauthenticated character, and it 
was moved to stay the sale, 

In Bessesswari Chowdhrany v. Horroo Sunder Mozumdar 3 
it was held that a sale was not void in law if held under 
circumstances in which there was nothing to fix the decree- 
holder “with any knolwedge that the sale was ordered to be 
postponed, The court executing the decree knew nothing of it, 
there was a valid subsisting order for sale and the sale took 
place in pursuance of that order. It is implied that it could not 
be so if the court and the decree-holder were aware of the order 
of postponement. As stated in Mr. Freeman’s book, p. 125 
“the plaintiff and the officer charged with the execution of a 
writ, on being informed of a stay of execution, whether result- 
ing from an order of court or from such a compliance with the 
law as to create such a stay, should discontinue their proceedings. 
If they persist in diregarding the stay and in acting under the 
execution, they are no longer entitled to its protection.” 

Iam decidedly of opinion that the Lower Court in the 
present instance acted injudiciously in not postponing the sale 


(1) (1861) 81 L. J. Ch. 429. (a) (1909) I. L. R. 83 M. 74. 
(8) 1897 10. W. N. 226. 
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iti order to ascertain the truth of the information brought to its 
notice that the High Court had directed the sale ‘to be stopped, 
if any doubt was felt as to-the authenticity of the telegram. 


This was the view taken by the Calcutta High Court in 
Hemchandrakar v. Mathursanthal 1 a case where a Subordinate 
Court refused to take any notice of a telegram from the petitioner’s 
Vakil in the High Court intimating the orders of the High Court 
Similarly in Satinath Sikdar v. Ratanmant Nashir 2 where a Dis- 
trict Munsif refusedto act on an affidavit accompanied by a letter 
written by a Vakil of the High Court that, the High Court had 


ordered an ad-interim stay of proceedings for the ascertainment 
of mesne profits, it was held that the act of the Munsif amounted 
to a contempt of the authority of the High Court, and that the 
arm of the High Court was long enough to reach any: person 
who behaved in such a manner, and that the order was wholly 
without jurisdiction and should be cancelled. l 


In Mianjan v. Mansingh’ it was held that a sale held 
notwithstanding an order of postponement was unlawful and 
invalid and should not have been confirmed seeing that it 
was wholly illegal, In -Nonid Singh v. Mussumat Sohunkoer 4 
the sale was not treated as void but was set aside by the court 


treating the order for postponement as invalidating the sale 
‘notification, in the publication of which there was conse- 
‘quently considered to be an irregularity. This course must 


be adopted here. There can be no doubt that ‘a sub- 
stantial rumour that the High Court had ordered that the 
sale should not proceed was calculated to affect the freedom 
with which intending bidders would be tempted to come forward 


“and offer bids, if they possessed a knowledge that the whole pro- 


‘ceedings were likely to be rendered infructuous in consequence 
of the order already made. 


In this case also the auction lists printed in A. A. O. 211 of 


11 show that the plaintiffs vakil was the only bidder on the 


20th and 21st July. I therefore think that there is ground 





tly (1912) 16 OWN 1081 “(ay (1911) 15 0: TL. J. "9985 TA 


(3) (1880) LL.R. 24. 686 (4) (1872) 4 p. N. W. P. H.G. Rep. 185. 
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to suppose that the judgment-debtor sustained substantial injury 
by the properties sold on these two days being knocked down 
to the plaintiff. The Subordinate, Court may also be treated as 
having acted without jurisdiction when it continued a sale which 
the High Court had ordered to be stopped. I will allow both 
these appeals to the extent of setting aside the sales held on July 
20th and 21st, and J would order the parties in these appeals to 
bear their respective costs in both courts in consideration of the 
obstructive attitude of the judgment-debtors throughout the 
execution proceedings. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Miller. 

Naduvil Edom Kelu Achan Petitioner * (Plaintiff). 

Ayya Pattar’s son Varadaraja Iyer. Respondent (Defendant) 
Limitation Act, Art..11G—Malabar Law—Suit for purapad—Assignes of 


Kanomdar—Both Kanam and assignment registered— Undertaking to pay purapad 
sn the deed—Liability by privity of estate and not by reason of regastered contract. 


In a suit by the Jenmi against the assignee of the Kanomdar for arrears of 
purapad, it was contended that Art. 116 of the Limitation Aot applied first because 
the Kanom was registered secondly because the deed of assignment also was a 
registered deed and contained or implied an ‘undertaking by the assignee to pay the 
purapad. 

Held that the liability of the assignee was by reason of his privity of estate and 
not by reason of any contract in writing registored between the Jenmi and the 
assıgnee aud therefore the article was inapplicable. 

Petition under Section 25 of Act IX of 1887, praying the 
High Court to revise the decree of the Court of the: Subordinate 
Judge of Palghat in Small Cause Suit No. 507 of 1912. 

0. V. Ananthaknishna Aiyar for Petitioner. 

K. R. Subrahmania Shastry for Respondent. 

The Court delivered the following 

Judgment :— The question is whether the Jenmi is entitled 
to recover six years arrears of rent from the assignee of the 
Kanom or only arrears for three years. The original Kanom is 
not for a term of years expressed, but is in writing and registered, 
and the assignment was also it is said in writing and registered, 
and the assignee obtained a decree against the Jenmi for a renew- 
al deed, which it is stated, has not yet been executed. For the 
petitioner it is contended that Article 116 of the Ist schedule of 
the Limitation Act is applicable because the assignee has im- 


#0. BR. P. No, 906 of 1912. 28rd December 1918. 
9 





Ramanathy 
Chetty 
v. 
Arunachol- 
lam Chetty. 


Spencer J. 


Naduvil 
Edom Keli 
Achan 
v, 
WVaradaraje 
Iyer. 


984 THE MADRAS LAW JOURNAL REPORTS [voL, XXVI 


. Nadavil pliedly contracted with the Kanomdar to pay the rent to the 
Edomkela 


Anka Jenmi, and the Jenmi can sue on the contract which is for his 

‘ benefit. Reliance is placed on Krishnan Nambiar v. Kannan 1 
Veradarajer x 5 

Iyer. and some cases which have accepted the same view, for the 


position when a covenant is implied by law ina contract of trans- 
fer, if the deed effecting the transfer is registered, Article 116 of 
the Limitation Act will apply to a breach of the implied covenant. 
That principle does not seem to me to come in question here, 
because I do not understand the assignee to contract with the 
Kanamdar for the benefit of the Jenmi. The obligations of the 
assignee to the Jenmi have been held in this country to be based on 
a privity of estate created by the assignment: Kunhajan v Anjelu 2 
and Monica Kitheria Saldanha v Subraya Hebbara3. No doubt it may be 
said that the effect of taking the assignment is to raise by im- 
plication a promise by the assignee to pay the rent (18 Halsbury 
para 1133), but that is I think a promise for the benefit of 
the lessee and not a promise for the benefit of the lessor. The 
lessee remains bound to pay the rent under his contract and 
the agreement between him and the assignee is for his benefit 
and not for that of the lessor. The non-payment of rent to the 
lessor, though it may be a breach of an implied promise to the 
lessee, is not therefore a breach of any covenant on which the 
lessor can sue and consequently Krishnan Nambiar v. Kannan 4 is 
not applicable and article 116 of the Limitation Act also is not 
therefore applicable to the breach. Moreover the deed of assign-. 
ment is not exhibited in this case and I am unable to say what its 
contents are, but even assuming that it contains an express promise 
to pay the rent to the Jenmi, Mr. Ananthakrishna Aiyar’s client 
could not succeed for the suit is not on the deed of assignment 
but on the original Kanom. As regards the original Kanom it 
seems clear that the non-payment of the rent reserved under the 
Kanom is not a breach by the assignee of any contract with the 
lessor. 

Mr. Ananthakrishna Aiyar argued that the contract had in 
some way, devolved upon the assignee, and it was to enable him 
to substantiate that contention that I adjourned the hearing but 
he did not pursue that point further in his argument at the ad- 
journed hearing. 

I dismiss the Petition with costs. 


1, (1897) I. L. R. 31 M. 8. 2. (1889) I. L. R. 17 M. 206. 
8. (1907) 1. L. R. 30 M. 410 at p. 411. 4. (1897) I. L. R. 21 M. 8. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Miller, and Mr. Justice Spencer, 
Ponnusamy Padayachi, \* Appellants. (Nos. 2 and 3 


and another Defendants) 

v. 
Karuppudayan, } Respondents (Plaintiff 
and another and lst Defendant.) 


Estates Land Act, Is. 6, 8, 158, 157, 168—Jurisdiction of Civil Courts— 
Ejectmenti—Inamdar—Tonant under time-expired lease for 3 years at the time of the 
passing of the Act—Occupancy right found not to be in tenant—Presumption that 
Inamdar has occupancy by grant or acqtisiiion—Not “ Estate ''—Tenant of old 
wastefor less tei m than 5 years—Liable to eviction under §.153-Not affected by S. 157 
u ddmatted as ryot’’ in S. 168—Meaning of—Tenani in possession after expiry— 
lease not recognised by landlord—Inability to eviction under 9.163. 

Per Miller, J :—When it is found thata tenant on an Inam has no occupancy 
right, the presumption is that it is in the Inamdar either by the original grant or 
by prior or subsequent acquisition, in either of which cases, the land is not an 
“ Histate’’ and the tenant is liable to be evicted in Oivil Courts as an ordinary 
lesseo. 

The word ““ acquire ’’ in the exception to 8. 8 cannot be restricted to particular 
modes of acquisition. It includes acquisition by surrender or sbandonment. 

Per Spencer,J:—The provisoto 5. 153 takes the case of non-occupanoy ryots 
of old waste holding under expired leases granted before the passing of the Act out 
of the jurisdiction of the Collector’s Court. In such cases, the landlord has got the 
same rights as he would have had if the Act had not been passed and can enforce 
thom in Civil Courts. 

S. 157 has nol tho offect of nullifying the provisions of S. 168 but only prohibits 
a tonant of old waste boing cjected as such even if he has signed an agreamont to 
quit. 

Achapparaju v. Mrishnayachendralul explained. 

A tenant of old waste who at the time of the passing of the Act was in possession 
under ù time expired lease and whom the landlord has not, by accepting ront or 
otherwise, recognised as tenant is liable tobe evicted in Civil Courts under 5. 169 
of the Estates Land Act. 


Words ‘‘ admitted ss ryot’’ explained. 

Second Appeal from the decree of the District Court of South 
Arcot in A. S. No. 64 of 1912, preferred against the decree of the 
Court of the District Munsif of Vridhachalam in O. S. No, 1840 
of 1910, 

L. d. Govinda Raghava Aiyar for Appellant. 

C. V. Anantakrishna diyar for Respondent. 

The Court delivered the following 

Judgment :— Miller, J.:—Mr. C. V. Ananthakrishna Aiyar 
Vakil for the first respondent does not support the view of the 
case taken by the District Judge but argues that the land in ques- 


* B. A. No. 866 of 1918. 27th January, 1014 
1, (1918) 24 M. L. J. 402. 
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tion is not a part of an estate within the meaning of the Madras 
Estates Land Act, and contends also conceding that the position 
of the 2nd defendantis that of a ryot of old waste, that by virtue 
of the proviso to S. 153 of the Madras Estates Land Act 
the jurisdiction of the Civil Courts is nevertheless not ousted. 
Mr. L. A. Govinda Raghava Aiyar, Vakil for the appellants 
accepting as the position of his clients that of a non-occupancy 
ryot, being a ryot of old waste, argues on the strength of 
Atehaparaju v. Krishnayachendralu 1 that S. 157 nullifies the effect 
of the proviso to S. 153 which otherwise would, he concedes, 
be applicable to the facts of the case and so would save the juris- 
diction of the Civil Court. The District Judge has not decided 
the question whether the land isoris not part of an Estate and the 
District Munsif has decided that it is part of an Estate. I am 
of opinion that on the facts found and not now contested, that the 
2nd defendant has no occupancy right, the presumption arises 
that the oceupancy right was either granted to or acquired by 
the inamdar. That presumption was the basis of the finding of 
the Subordinate Judge of Tanjore in Rajaram Rao v. Sundaram 
Ayar? and was, as I understand the judgment of Sankaran Nair J 
in that case, accepted in this Court as sufficient to attract to the 
case exception to S. 8 of the Madras Estates Land Act, 


It is argued here on the strength of certain cases in Bombay 
that if we presume as we must in this case presume, the original 
grant to have been the grant of the revenue only, the fact that 
the occupant has no occupancy right is not sufficient to show 
that the inamdar has acquired that right. These cases do not 
support that contention. In Ramachandra v. Venkatrao, 9 it is 
said that the Saranjamdar may deal with the unoccupied lands and 
cultivate by himself or through tenants net as grantee of the soil 
but for purposes of revenue, and that observation is explained in 
Ganpatrav Trimbak Patwardhan v. Ganesh Bagi Bhatst as equivalent 
to a decision that the Saranjamdar may acquire occupancy rights 
which would be unaffected by the resumption of the grant. Far 
from Supporting the appellants this latter case supports the view 
taken by the Subordinate Judge in Rajaram Rao v. Sundaram 
Aiyar.5 The other case in Rajya v. Balakrishna Gangadhar, 6 

1. (1918) 4 M.L.J. 402, 2. (1910) M W.N. 568. 


3. (1882) I.L.R, 6 B. 598 ut pago608. 4. (1885) I.L.R. 10 B. 112 at page 117, 
5, (1910) M W.N. 566. 6. (1905) I.R.R, 29 B. 415. 
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where it is pointed out at page 420 that lands unoccupied at 
the time of the grant would be Sheri that is, as I understand it, 
private land, (vide Ganapatrav Trimbak Patwardhan v. Ganesh Baju 
Bhat 1, and if that is so, the case does not help the appel- 
lants. It seems to me that these cases support the view 
that when it is found that a tenant has no occupancy right 
in his holding, and the land is not private land, the pre- 
sumption is that the occupancy right is in the landholder either 
by the original grant or by prior or subsequent acquisition. It 
is argued that under the exception to S 8 of the Madras Estates 
Land Act, the landholder must be shown to have acquired the 
occupancy right in some particular way, but I cannot accede to 
that argument. I agree with the view taken upon that point by 
Spencer J. Suryanarayana v. Posanna 2, It is,.I think an unsafe 
method of construing the statute to restrict the meaning of the 
word ‘acquire’ in the exception to S 8, merely on the ground 
that in S. 6 (2) and for the purposes of that section, the legis- 
lature does not permit the land-holder before the lapse of ten 
years indefeasibly to acquire the occupancy right in land aban- 
doned or surrendered. The exception to S. 8 is referred to in 
S. 6 (2) and the effect of that may be that in construing S. 6 (2) 
we shall have to exclude surrender and abandonment from the 
methods of acquisition by which a land-holder may at once 
acquire indefeasibly an occupancy right, but that does not 
appear to me to afford a reason for restricting the meaning of 
the word ‘ acquire’ when the context does not compel us to do 
so. In the present case, we have to take it that the inam is one 
to which S. 3 (2) (d) applies and, consequently that there is a 
Kudivaram right in the land. That Kudivaram right must be in 
some one, and it is not shown to be in any third party: it is, 
ex concessis, not in the 2nd defendant, and it must, therefore so 
far as I can see, be in the landholder, that is, for our purpose 
in the plaintiff—and if we cannot, in the circumstances, hold that 
it was granted to him along with the Melwaram or that he had 
it before the grant (in either of those cases the 2nd defendant is 
out of Court) it follows to my mind that he has acquired it since 
the grant. The land is therefore not part of an estate and itis 
not contended that on the merits the 2nd defendent has any 
claim to remain in possession. 





1. (1885) I.L.R. 10 B. 112 at page 118. a. (1918) 26 M. L. J. 99, 
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On this ground, and without deciding the other questions, 
I would dismiss the second Appeal with costs. 


Spencer J:—The Ist appellant is a tenant of the old waste 
in a Shrotriam village within one of the meanings of clause 7 of 
S. 3 of the Madras Estates Land Act, that is, he occupies ryoti 
land in respect of which before the passing of the Act the land- 
holder had obtained a final decree of a competent Civil Court 
establishing that the ryot had no occupancy right. I take the 
words “ final decree” to mean whatthe Full Bench in Gorakkla 
Kanakayya v Janardana Padhu 1 decided they meant, vig., a decree 
which has ceased to be modified on appeal, and I refer to the 
judgments filed G series, K and L. 


In fact 1st appellant’s pleader does not now contend that 
his client possesses any occupancy right. 


Exhibit C 2 is the counterpart of the lease for 3 years 
executed by 2nd defendant to the landholder on May 15th, 1905. 
It expired on May 15th, 1908, but on its expiry, the tenant held 
over. The Madras Estates Land Act came into force on July 
Ist 1908. No right of occupancy accrued to him as being in 
possession at the date of the introduction of the Act by virtue of 
S. 6, because that section especially excepts old waste. 


The question is whether the lst appellant is liable to be 
evicted, and if so, whether the lst respondent can obtain his 
remedy in a Civil Court. I take it that the Ist respondent 
(plaintiff) who purchased this land under Exhibit A, sale deed of 
August 2nd, 1908, from 2nd respondent, had no power of evict- 
ing tenants which the 2nd respondent did not himself possess 
previously. 


Certain powers are given to landholders under section 153 
of the Act of evicting non-occupancy ryots and No. 19 part A of 
schedule to the Madras Estates Land Act shows that suits to 
enforce these powers must be brought in a Revenue Court. The 
present case docs not fall under any of the grounds detailed in 
the body of that section, The District Munsif held, I think 
rightly, that the proviso to S 153 has the effect of taking the 
case of non-occupancy ryots holding under an expired lease 








1. (1910) 21 M. L.J 34. 8, O. (1910) M. W. N, pago 841. 
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granted before the Act out of the jurisdiction of the Collector's 
Court. This proviso runs:— 


“Nothing in this Section shall affect the liability of any 
“person who is a non-occupancy ryot according to the provi- 
“sions of this Act to be ejected on the ground of expiry of the 
“term of a lease granted before the commencement of this Act.” 


It is plain that the provisions of S. 153 are not exhaustive 
of all possible cases of eviction. Clause (e), for instance, pro- 
vides for tenants under leases for more than five years holding 
over. There is no provision for tenants under shorter leases 
holding over. It is absurd to suppose that the legislature in- 
tended to favour persons on short tenure more than those on 
long tenure and to protect the former class from eviction under 
any circumstances. For such persons there exist the general 
provisions of law, among which one is that on the determination 
of a lease the lessee is bound to put the lessor into possession 
of the property. Section 19 of the Act shows that its provisions 
were not intended to be exhaustive of all the relations of landlord 
and tenant. 

When the Bill was being passed into law there was a 
discussion whether the Revenue Courts were not usurping too 
many of the powers of the ordinary Civil Courts of ejecting 
trespassers, among whom were included persons occupying ryoti 
land otherwise than by inheritance or legal transfer and without 
being admitted as ryots. (See pages 500-507, Fort St. George 
Gazette of March 17th 1908). The introducer of the amendment 
Bill explained the necessity for meeting the case of tenants under 
a lease fora term not exceeding 5 years holding over after its 
expiry. Such cases were therefore by the proviso taken out of 
the Act, and consequently out of the jurisdiction of Revenue 
Courts also (See pages 4-5 of the proceedings of the Council ot 
Fort St. George, 1909, Vol. 37). 

I proceed to consider whether the appellant can claim 
the benefit of any other sections of the Act which were relied on, 
S. 9 is a general section. It simply declares that no landholder 
shall, as such, be entitled to ejecta ryot from his holding or any 
part thereof otherwise than in accordance with the provisions of 
this Act. For instance, 2 ryot cannot under this Act be ejected 
for non-payment of rent as he might be under the Repealed Act 
VIII of 1865. This section cannot be construed as overriding 
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S.163 and the proviso to S. 153. S. 151 deals with ejectment for 
damaging the holding which is not the case here. 


S. 157 is designed to prevent tenants of old waste from 
contracting themselves out of their right to remain in possession 
so long as they have not given cause under other provisions of 
the Act to their landholder to eject them. Such was the case 
dealt with in Atchaparaju v Krishnayyachendralu 1. The decision 
first states that the effect of the proviso to S. 153 was of course 
to entitle a landholder to eject a non-occupancy ryot on 
the ground of the expiry of a lease granted before the passing 
of this Act. It proceeds to state that S. 153 does not make the 
expiry of the lease a ground of ejectment. A perusal of clause 
(e) of S. 153 will show this observation to be incorrect. I do not 
feel sure that the learned Judges meant that the effect of S. 157 
was completely to nullify the proviso to S. 153. If they intended 
to declare that independently of any contract a ryot of old waste 
whose term has expired cannot by any means or in any circum- 
stances be ejected, then I must respectfully dissent. If it were 
true that S. 157 nullifies the proviso to S.153, then the amending 
Act, (Madras Act IV of 1909) would have partly failed in its aim. 
I consider that it does not nullify it. It only prohibits a tenant 
of old waste being ejected ‘as such,’ even if he has signed an agree- 
ment to quit. S.157 makes an exception of the grounds men- 
tioned in S. 153; and the proviso to S. 153 though enacted later, 
must be taken to be an integral part of the section. 


S. 163 allows a landholder to treat any person who occupied 
ryoti land in an estate otherwise than by inheritance or legal 
transfer asa trespasser and to eject him by suit in the Civil 
Court, provided that he has not been admitted as a ryot by the 
land-holder. The lst appellant in the present case maintains 
that he does not come under the description of one who “has 
not been admitted as a ryot by the landholder’, seeing that he 
once cultivated cultivable land other than private land under a 
lease from the 2nd respondent. 

The meaning of admitting a person to the possession of ryoti 
land appears from the explanation to 5. 6 of the Act to mean the 
acceptance by the landholder of any portion of the rent fixed 
for such land. A similar significance is attached by S. 116 of 
the Transfer of Property Act to the act of accepting rent from a 
; 1. (1918) 24 M. L, J. 402. 
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lessee. If Ss. 163, 45 and the explanation to S, 6 of Madras Act I 
of 1908 be read together, it is obvious that a quondam tenant is 
not entitled to better treatment than a trespasser on the strength 
of payments made under leases that expired before the Act came 
into operation. For the position of the tenants holding over 
after the expiry of their term reference may be made to the case of 
Vallapalli Narasimham v Dronamraju Sestharama Murthy. Any claim 
founded on such relationship of landlord and tenant in this case 
is open to the objection that there has been a break in its conti- 
nuity No proof has been offered that either the lst or 2nd 
respondent accepted any payments of rent from the 1st appellant 
after his lease expired. The District Munsif finds that he was 
not aceepted asa tenant by the landlord. He observes, “it is 
not pretended that 1st defendant accepted 2nd defendant as his 
tenant or in any way acquiesced in 2nd defendant holding the 
land.” Therefore it appears that under S. 163 also the present 
suit for eviction Gan be maintained in a Civil Court, 

The Distriet Judge held that under Exhibit A the 2nd 
respondent only transferred the Kudivaram right in the suit land. 
It is doubtful if this is the right construction to be placed on the 
document. But in the view now taken of S, 163 and of the 
proviso to S. 153 it is unnecessary to determine this point, 


The Ist respondent’s pleader has attempted to support the 
finding of the Lower Courts on the ground that this is not 
an “estate” within the meaning of the Act but he has not 
succeeded in establishing this contention to my satisfaction. 
The question does not require discussion as the second appeal 
fails on other grounds, It should in my opinion be dismissed 
with costs. 


PRIVY COUNCIL. 
Present :—Lords Atkinson and Shaw, Sir John Edge and 
Mr. Ameer Ali. 
On Appeal from the Court of the Judicial Commissioner of 
Oudh. 
Bhaiya Sher Bahadur Singh Appellant. 
Bhaiya Ganga Bakhsh Singh and others Respondents. 


Will by a Hindu—Construction—Hindu's son by a Mahomedan woman— Word 
 aulad" in the toull—Marriage of issuo with Hindu woman of Chhatirt caste— 


1. I. L. R. 81M 163. 
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Treatment by testator of legatee as Hindu, and, marriages with Hindu as lawfil— 
Hiffeot of—gift of a fund to “children ” 1» India—May include “ illegetimate issus.” 


Where e Hindu, Janwar Chhattri by caste, had s son by a Mahomedan woman, 
whom he brought up as a Hindu and got married to two Chhattri women one after 
the other by whom he bad children and made as will to the effect that the mcome 
from certain properties should go to the support of the ‘‘aulad” of his son “" from 
generation to ganeration as long ns his family (Khanden) was in existence.” 


Held, having regard to the fact that the testator treated his son as e Hindu in 
religion and desired that others ahould so treat him, that he trented his marringes 
with the two Obhattri ladies as lawful marriages and desired that others should so 
trent tham he must be taken to have resolved to regard and treat the offspring of 
these unions as legitimate and to have desired that they should be so treated and 
regarded by others and in the circumstances, the proper construction of the will 
was to hold that by ‘‘aulad ” (legitimate issue), the testator meant- only the issue 
of theso marriages and did not want to include in that term the illegitimate issue of 
the son by a Mahomedan concubine. 


Where a gift is made by will of the corpus of a fund or a life interest in the 
fund to the children of the testator or of another os a class, there may be good 
reason in some such cases for holding that in India, the word children includes 
illegitimate children. 

Appeal from a Judgment and Decree of the Court of the 
Judicial Commissioner, dated 26th February 1906 affirming a 
Judgment and Decree of the Subordinate Judge of Gonda, dated 
3rd January 1905. 


Maharajah Sir Drigbijai Singh of Balrampur was a Hindu 
of the Janwar Chhattri caste. He had relations with a Mahom- 
medan woman Imam Bandi by whom he had a son named Jang 
Bahadur Singh, born in 1849. At the instance of the Maharaja, 
Jang Bahadur was married two Chhattri women by whom he 
had a son and a daughter. He was also alleged to have married a 
Mahommedan woman by whom he had several sons. The 
Maharaja who had no child by his married wife made a will by 
which he settled certain properties on Jang Bahadur and his 
descendants and certain other properties on Imam Bandi, his own 
mistress. In hopes of succeeding the Maharaja Jang Bahadur 
lived a double life, partly as a Hindu and partly as a Mahom- 
medan. On his decease a dispute arose as to who was entitled 
to the property under the will made by the Maharaja in favour 
of Jang Bahadur’s, descendants. The plaintiff who was the eldest 
son by the Mohammedan wife of Jang Bahadur claimed the entire 
property as being the eldest son of Jang Bahadur, while the 
respondent, Bhaiya Ganga Bakhsh Singh stated that Jang 
Bahadur was a Hindu, married to a Hindu woman and therefore 
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the plaintiff as the son of a Mahommedan woman was not legiti- 
mate and incapable of succeeding Jang Bahadur. The Subordinate 
Judge dismissed the plaintiffs suit which on appeal was confirmed 
by the Court of the Judicial Commissioner, each holding that 
Jang Bahadur was a Hindu inasmuch as he had his food 
cooked by Hindu cooks, observed the rules and customs of 
Hindus in eating, habitually worshipped Hindu idols, had free 
access to Hindu temples, wore the sacred thread and put on the 
tilak or caste mark of Chandan and the Hindu choti. An 
appeal was then preferred to the Privy Council. 


Str Robert Finlay, K.C., with him Dube, for the appellant 
contended that Jang Bahadur was the son of the Maharaja by a 
Mohammedan woman. He was a Mahommedan by birth but 
adopted the Hindu religion. He contracted marriages with 
Hindu girls. It was impossible to become a Hindu for the 
purposes of the caste, as a Hindu must be born. Act III of 
1872 was the only one by which marriage between the persons 
of different religions was possible. Both Courts held that he 
was illegitimate. 

Sir John Bdge: He may be treated as a Hindu of lost caste. 

In 1874 the Maharaja made a will in favour of Jang 
Bahadur and his ‘“‘ aulad”. Will should not be read in the light 
of the English Law with respect to the legitimacy of children. 
If acknowledged, illegitimate children could take under it. As he 
was born a Mahommedan his marriage with Hindu women was 
no marriage at all. No ceremony could make hima Hindu. 
He might have become a Sudie. 

Ameer Ali: Sudie is a caste. 

Lord Atkinson It is a case neither of Hindu nor of Mahom- 
medan Law. 

A Hindu marriage must be inthe same caste. Aulad means 
both legitimate and illegitimate children, legitimate to be preferred, 
but if all were illegitimate, the eldest was to succeed. 

Sir John Edge: Maharaja meant legitimate children. 

He never settled it. Will should be read with reference to 
circumstances. Marriage of Jang Bahadur with the Hindu women 
was held to be valid, but it bad to be proved that Maharaja 
intended.to exclude all others. 
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Reference was made to: 

Orde v. Skinner 1, Padam Kumar: v. Suraj Kumari 2, Sespurt v. 
Dwarkadas 8, Bai Kashi v. Jamnadas 4, Mela Ram'y. Thannoo Ram © 
and Skinner v. Naunthal Singh 8. 

Mayne’s Hindu Law (7th edition) Sec 88 Ch. 4, p. 106, 
Banerji’s Hindu Law (Tagore Law Lectures (1873), pp. 68, 74, 
Hindu Tribes and castes, pp. 22 and 23. 

De Gruyther, K.C. and Eddis: On behalf of the respondents 
contended that according to the Hindu Wills Act children meant 
only legitimate children. The object of the codicil was to 
provide for Jang Bahadur and not for his illegitimate sons who 
had no claim on the Maharaja. 

Sir John Edge: Hindu will could only apply to Hindu 
family. 

In Hindu Law devise to children meant legitimate children, 

Lord Atkinson: You are not using it to prove illegitimacy 
of defendant but the legitimacy of the other. 

Ameer Ali: He wanted him to succeed. 


Sir John Edge: Maharaja wished to force Jang Bahadur 
into the caste. 


Sir John Edge: Once out of caste one cannot eat in the 
caste. . 

He might get into it by expiation—one could become a 
Hindu as was stated to have happened every day. 

Lord Aikinson: Lyalls Asiatic Studies may be very 
interesting, but is tbere anything in the Hindu Law Books? 


It was a Hindu will made by a Hindu. His outward 
profession was Hindu and therefore Hindu Law should apply. 
Hindu Law did not recognize illegitimate children. 

Lord Atkinson: Your contention is that we have to deal 
with the will of an acknowledged Hindu and therefore Hindu 
Law should apply; he had grand-children whom he believed to 
be legitimate at the time of making the will. 

Sir John Edge: Theimpossibility of having legitimate child- 
ren had already arisen. If “aulad,” were used for children then 
existing, it may include illegitimate children. 

1. (1918) 18 M.I. A. 377, 2. I.L. R. 28 All. 456, 459 and 464. 


8. (1912) 16 Indian Cesos, 222. 4. (1912)16 I. C. 188. 
5, (1868) 9 Suth. W. R, 552. 6 (1913) L, R. 40 I. A. 105, 
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The object of the will was to provide for Jang Bahadur 
just to create a tenure in land. Descendants in the will meant 
“aulad’’. The construction that-both legitimate and illegitimate 
children of Jang Bahadur were to succeed must be repugnant to 
the Maharaja as he got Jang Bahadur to become a Hindu. How 
could the word descendant mean both legitimate and illegitimate 
not only of Jang Bahadur but also of his children generation after 
generation. Jang Bahadur was a Hindu and lived as such. 

Reference was made to: 

Sreemuthy Soorjeemoney Dass. v. Denobhundho Mullick 1, Moulvi 
Mohamed Shamsul Hooda v. Shewakram ®. Radha Prasad Mullick 
y. Ranmont Dass: 8, Abraham v. Abraham 4, Francis Ghosal v. 
Gabry Ghosal b. 

Mayne’s Hindu Law (7th edition p. 75) Jogendronath Bhat- 
tacharjee’s Hindu Castes and Sects, Bannerjee’s Hindu Law of 
Marriage (2nd Edition, p. 73.) 


The Judgment of their Lordships was deliverd by 


Lord Atkinson :—This is an Appeal from a judgment and 
decree dated the 26th February 1906 of the Court of the Judicial 
Commissioner of Oudh, which affirmed a judgment and decree 
dated the 3rd of January 1905, of the Court of the Subordinate 
Judge of Gonda, dismissing the Plaintiff's suit. 


The action out of which the appeal arises was instituted on 
the 3rd of April 1902 by the Plaintif -as eldest son and heir of 
his father Jang Bahadur Singh, by a Mahomedan woman, claim- 
ing to recover the possession of the several villages mentioned 
in the schedule annexed to the Statement of Claim, same forming 
part of an estate called the Balrampur estate which had been 
bequeathed to the Plaintiff's father by his, the Plaintiffs, paternal 
grandfather, the Maharajah of Balrampur, by a codicil dated the 
15th of March 1878 to the, last will of the Maharajah. Posses- 
sion of these villages had been taken in the year 1899 by the 
first Defendant, and since then retained by him. Mesne profits 
were claimed in respect of this possession, and a claim was added 
to recover possession of the moveable and immoveable property 
mentioned in Schedules B and C, also annexed to the Statement 
of Claim, or in the alternative the Plaintiffs legal share thereof, on 


1. (1857)6 M.I. A 550. Q (1874) L. R. 2 I. A. 7, 14. 
9. (1908) L. R. 35 I. A. 118, 4. (1868) 9 M. I. A. 195 ; 218. 
b. (1906) I, L. R. 81 Bom, 26, 91, 
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the ground that the same was property acquired by the plaintiffs 
said father, with an additional claim for further relief. 


The first Defendant, Bhaiya Ganga Bakhsh Singh, filed a 
written statement alleging that the Plaintiff was the issue of a 
Mahomedan woman with whom the said Defendant’s father, 
Jang Bahadur Singh, had had illegal intercourse, as were also 
the Defendants numbered 2, 3, and 4, and that her nikah had 
never taken place, that his father followed the Hindu religion 
bigottedly, and was a Hindu from his boyhood up to his death, 
that he married for the first time a Hindu lady of a Surajbansi 
Chhattri family, that the Defendant No. 1 was the only child of 
that marriage, is the only legitimate son and heir at law of his 
father, and is consequently under the provision of the said 
cedicil entitled to the allowance therein mentioned. 


The Plaintiff replied traversing the several allegations con- 
tained in this and the other written statements filed by other 
Defendants, and upon these pleadings the eight issues set forth 
at page 884 of the Record were knit. A vast body of evidence 
was given bearing upon each of these issues. Many of them are 
no longer of importance on this appeal, which is the ultimate 
stage of the litigation. The real questions now in dispute are 
first, the proper construction of the language of this codicil of 
the 15th of March 1878, and second the actual intention which 
the Maharaja desired to effect in executing it. 


The facts so far as material to the decision of these 
questions are as follows. The Plaintiff is the first-born son of 
his father, and the 2, 3, and 4 Defendants are his brothers, sons 
of Jang Bahadur Singh by the Mahomedan woman already men- 
tioned. It has been found asa fact by both the Courts before which 
this case has come, that no ceremony of marriage was ever gone 
through between Jang Bahadur Singh and this woman, that she 
was his mistress not his wife, and that, consequently, the Plaintiff 
and his brothers are illegitimate. The appellant accepts 
this finding as conclusive on this point. The first De- 
fendant is theson of Jang Bahadur by a Hindu lady of the 
Chhattri caste with whom he had, admittedly, gone through the 
ceremony of marriage according to the strict Hindu rite. 


The validity of this marriage is impeached by the Plaintiff 
upon the ground that at the time it was celebrated Jang Bahadur 
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was neither a Hindu nora member of the Chhattri caste, and that 
consequently the first Defendant is, like the Plaintiff and his 
brothers, illegitimate. The issue thus raised necessitated a some- 
what lengthy examination of the life history of Jang Bahadur. 
He was, as already mentioned, the son, born in the year 1846, 
of a rather distinguished man, a Hindu by religion of the Junwar 
Chhattri caste, Sir Drigbijai Singh, Maharaja of Balrampur, by a 
Mahomedan mistress named Imam Bandi, and was therefore, as 
held by both the Courts above-mentioned. a Mahomedan by birth. 
This decision is also accepted by the Appellant. 


The Subordinate Judge, at page 945 of the Record, finds 
“that Jang Bahadur was brought up, not asa Mabomedan under 
“the influence of his Mahomedan mother, but by his Hindu 
“father in the religion of Hindus” “That (page 956) 
“he never professed the Mahomedan religion and was never a 
‘‘Mahomedan in fact; that after he was able to makea choice 
“he did not choose the religion of Islam, but on the other hand 
“lived and died in the faith of Hinduism....that he was through- 
“out his life a follower of the popular idolatrous form of 
“ Hinduism, a form directly antagonistic to the cardinal prin- 
“ ciples upon which the religion of Islam is founded,” “and he 
“(the Judge) came to the conclusion that as Jang Bahadur was 
“ never throughout his life a Mahomedan, the Mahomedan law did 
“ not regulate the succession to his estate, and as he was not 
“a Hindu by birth neither did the Hindu law regulate it; that 
“(page 959) neither of these laws nor yet the Indian Succession 
“Act governed him at his death, and that according to the prin- 
“ ciples of justice, equity, and good conscience, and by the appli- 
“cation of so much of the Hindu law as was applicable to the 
“case, Ganga Basksh Singh, the first Defendant, was his father’s 
“ legitimate son and sole heir.” 

The Court of the Judicial Commissioner, whilst abstaining 
from pronouncing any definite opinion on the legitimacy of the 
first Defendant, gave in the following passage of their judgment 
a sketch of the status, life, and character of Jang Bahadur 
Singh, which, though it differs to some extent from that of the 
Subordinate Judge, is, in their Lordships’ view of the evidence, 
fairly accurate. It runs thus: 


“Jang Bahadur belonged to no casto, and oven uf the issue of his marriage with 
“ Hansraj Kunwar should be held to be legitumate, a point on which I expreas no 
“ opinion, it 18 clear that the Hindu community nb Balrampur treated the valdity 
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‘* of the marriage as open to question. Tho Subordinate Judge has cited several nutho- 

‘‘rities to show that the Hindu religion admits proselytes of all kinds. The truth of 

““ this is indisputable, but 1t is equally true that the admission of a proselyte and his 

“ descendants into the society of orthodox Hindus ia a very slow process: The 

“ Defendant's witnesses hit off the position exactly when they say that they might 

“eat with Jang Bahadur's family if they persevered in their Hindu habits 

“ and maintained their charnoter for several generations (see the evidence of Defen- 

“ dent's witnesses Nos. 9 and 10). In two parts of one and the same house Jang: 
“ Babadur hada Mahomedan and o Hindu family and seems to have been on 

" equally affectionate terms with both. He ate food in English Hotels and Railway 
“ Refreshment Rooms, drank gin and kept fowls and pigs. Itis evident that he 
“ was neither an orthodox Hindu nor on orthodox Mahomedan. It uppears to be 

“ that he led a double life as was almost inevitable under the circumstances. He 

“no doubt called himself a Hindu, and if he had any religion 16 was, as the Bubor- 

“ dinate Judge says, the popular idolatrous form of Hinduism, but he is not proved 

t to have becn an orthodox Hindu and therefore it seams to me that if the Plaintiff 

“ were found to be of legitimate birth the cironmstance that his father became a 
“ Hindu to the extent shown by the evidence would be no reason for passing over 

“ the Plaintiff and giving the property to the first Defendant.” 


It has been urged on behalf of the Respondents that the 
Court of the Judicial Commissioner was mistaken on supposing 
that Jang Bahadur kept his two families in two sides of the same 
house, that, in truth and fact, he kept them in ‘two different 
houses. This is really a small matter and does not affect the 
general accuracy of the passage. 


A vast body of evidence was given describing in great detail 
the participation of Jang Bahadur Singh on many occasions in 
the most solemn rites and ceremonies of the Hindu religion. It 
was proved by many witnesses that he wore, somewhat ostenta- 
tiously, the Hindu tilak on his forehead, that he was invested by 
his father with the sacred thread, that he kept a Hindu cook to 
cook his food, &c. The fair result of the evidence in their 
Lordships’ opinion is that Jang Bahadur did his utmost toe 
become an orthodox Hindu, and to pass as such in the society 
in which he lived. That his father, from the boy’s youth 
upwards, aided and encouraged him in those efforts ; and, finally, 
when he was only 15 years of age, procured a marriage to be 
celebrated with great pomp and rejoicing according to the strict 
Hindu rite between him and the already mentioned Hindu lady 
of the Chhattri caste, Hansraj Kunwar. 


This lady’s family were apparently not well off, and it was 
stated in evidence that the Maharajah gave to her brother Sheo 
Dial a village to induce him to consent to the union. This, 
however, only proves the anxiety of the Maharajah to bring 
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about the marriage. No doubt the Maharajah did not attend 
the ceremony himself. He allowed certain priests to perform 
for him those ceremonies properly performable on such occasions 
by a father, but the marriage cannot but be regarded asa some- 
what bold attempt to force, as far as possible, the son’s entrance 
into the ranks of a high (twice born) caste, and it might well be 
that the father, as the Subordinate Judge thought, may have 
absented himself from the ceremony from motives of prudence. 
On the other hand it is difficult to believe that all the parties 
concerned, Sheo Dial, with his own sons, and his daughters to 
get married, the Maharajah with his position and distinction, the 
priests with their duties to their religion and office, and all those 
who assisted at the ceremony with their notions of what was due 
to their creed, would have promoted, or taken part in an elaborate 
public function if they knew that it could at best create 
only a relation of permanent concubinage, without hope or 
prospect of elevation into a worthier and more respected state. 
The evidence of Sheo Dial is important in this connection. He 
said he went with two Pandits to visit the Maharajah, that he 
had learned that Jang Bahadur was a Mahomedan woman's son, 
that on his expressing his scruples about the contemplated 
masriage owing to this fact the Maharajah assured him that 
Jang Bahadur was a Hindu; that he (the Maharajah) held 
him (Sheo Dial) by the arm and said: “From childhood I 
“have got him suckled by a Brahmin woman. He eats with 
“me. He does puja, and his ways are the ways ofa Hindu.” 
Sheo Dial further says that Jang Bahadur Singh wore a tilak 
of chandan, that his cook was a Hindu, that he saw him 
sitting near the Maharajah at dinner, and that hearing and seeing 
this he, Sheo Dial, consented to the marriage of his sister with 
Jang Bahadur. No doubt it is stated by another witness that 
the Maharajah did not sit at meals with this son, but unless this 
evidence of Sheo Dial be an entire fabrication it bears additional 
testimony to the anxiety of the Maharajah to have his son accept- 
ed and treated asa Hindu. Hansraj Kunwar died in the Maha- 
rajah’s lifetime. Jang Bahadur performed all the obsequies 
proper to be performed according to the Hindu religion by a 
surviving Hindu husband. His father, in the year 1872, got him, 
then about 24 years of age, again married to another Hindu lady, 
a member of the same Chhattri caste, Raj Kali Kunwar, who 
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survived him, and is the fifth Defendant in this suit. There was 
the same publicity and pomp as on the occasion of the first 
marriage, the same religious ceremonial. The Maharajah absent- 
ed himself on this, as he did on the former occasion, and got his 
duties performed vicariously in the same way. The sole issue of 
this second marriage was a girl. Both she and Baiya Ganga 
Bakhsh Singh married members of the Chhattri caste. Sir Robert 
Finlay insists thatthe law for many centuries has been that a 
Hindu must be born not made, and he cited several authorities in 
support of that proposition. On the other hand the treatises 
referred to by the Subordinate Judge at page 889 and the follow- 
ing pages of his judgment appear to tend in an opposite direction, 
and the facts of this case show that in this matter of marriage 
the rules both of Hinduism and of caste were not, in this instance 
at all events, strictly applied. In the view their Lordships take it 
is unnecessary to express any opinion on the point. The matter 
for decision in this case being in the construction of a codicil to 
the Maharajah’s will, the point is not what is the strict rule of 
the Hindu religion, or the strict rule of the Chhattri caste, but 
this, namely what were the wishes, and intentions of the testator 
as revealed by the language of that instrument, viewed through 
the light of the circumstances which surrounded him at the time 
he made it. 


It would be strange indeed if the man who had made it his 
special care to rear this son of his asa Hindu, and had succeeded 
in marrying him to two high caste Hindu women, should intend 
or desire, whatever might be the strict letter of the law, to place 
the offspring of these unions on the same level as the illegitimate 
children of his son’s Mahomedan mistress and make them all 
equally the objects of his bounty. 


Much reliance was placed by the Appellants upon the 
evidence of several witnesses, members of the Chhattri caste, 
which was directed to show that they would not eat with Jang 
Bahadur Singh, take betel leaves from him, or recognise him as a 
member of that caste, or of the Hindu religion, and it was con- 
tended that the Subordinate Judge had not paid sufficient atten- 
tion to this evidence, or given itits due weight. He has no doubt 
not commented upon it at any great length, but it would be quite 
unreasonable because of this to conclude that he had not fully 
considered it. When the evidence is examined it will be found 
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that the objection of many, if not most of these witnesses, to eat 
with Jang Bahadur or to give him betel leaves, &c., was due to the 
well-known and undisputed fact that he was the illegitimate son 
of a Mahomedan mistress, rather than to the fact that he was not 
a genuine Hindu. Thisis notably soin the case of the witnesses 
Kali Parshad, page, 723, and Jagdeo Singh, page 726. The for- 
mer said, “I did not eat with Jang Bahadur because he was 
“Imam Bandi’s son,” and again, “.I won't eat kutcha food touched 
“by Ganga Baskhsh. I won’t drink water from his hand because 
“his grandmother was a Mahomedan,” and the latter said “ I 
“cannot eat food cooked by Raj Kali Kunwar because she was 
“ Jang Bahadur’s wife,” but he proceeded to say that he would 
have no objection to eat with Jang Bahadur Singh if the Maharaja 
had asked him to do so, and then he added the important state- 
ment : “ Jang Bahadur had offended the Maharaja by keeping a 
“ Mahomedan woman, that woman had four sons, she lived with 
“Bandi as Jang Bahadur’s mistress for 12 or 13 years until her 
“death.” Babu Basudeo Lal, an educated man and an advocate, 
at page, 731 says “ Jang Bahadur took particular care to put on 
“ the tilak more than a born Hindu would take because he was 
“anxious to appear a Hindu; that from the orthodox point of 
“view he (the witness) did not consider him a Hindu, but he 
“ could not say he was a Mahomedan, because he professed to be 
“a Hindu,” yet he gave not this fact but the fact that Jang 
Bahadur was of illegitimate birth as the reason for his unwilling- 
ness to take water from his hands. 

Hanwant Singh (page 727) gives remarkable evidence to the 
same effect. He said: “I consider Jang Bahadur a Hindu. He 
“ worshipped like a Hindu. He did pilgrimages like a Hindu. 
“ He gave dans to Brahmins like a Hindu. His ways were those 
“of Hindu. I saw him doing puja in the temple for the first 
“time years ago, and three times altogether I saw him feeding 
“Brahmins at the temple.” Yet despite what he saw, and his 
opinions on Jang Bahadur’s religion, he says on the next page he 
would not eat with him because he was bora of Imam Bandi, nor 
would he eat with Ganga Baksh, because presumably he was his 
father’s son, though he admits that if the latter “ persevered in 
his Hindu habits for two generations, he would be taken “ into 
the biradri.” 

These witnesses are fair specimens of those examined on this 
point. Their evidence might be of importance if it was necessary 
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for their Lordshipsto determine whether or not the Defendant 
No. 1 was the legitimate son and heir-at-law of Jang Bahadur. 
The Subordinate Judge has (at page 961) determined that ques- 
tion in the affirmative. Their Lordships concur with the Court 
of the Judicial Commissioner in thinking that it is not necessary 
to determine it one way or the other for the purposes of the deci- 
sion of this Appeal, and they therefore abstain from expressing 
any opinion upon it. What is of importance, when one has to cons- 
true this codicil, and determine what was the testator’s intention 
on making it, is to ascertain in what light he regarded his son, 
the marriages he helped that son to contract, and the issue that 
sprung from them. 

Their Lordships are of opinion that the reasonable conclu- 
sion to be drawn from the evidence is that the Maharajah treated 
this son of his as a Hindu in religion, aud desired that others 
should so treat him, that he treated his marriages with the two 
Chhattri ladies as lawful marriages and desired that others should 
so treat them, and consequently resolved to regard and treat the 
offspring of these unions as legitimate, and desired they should 
be so treated and regarded by others; and that it was in this 
frame of mind he made the testamentary disposition which is in 
dispute. It is lengthy, and in its material parts runs thus :— 

n Whereas I have a son, named Jang Bahadur Singh, born of an unmarried 
Mahal, ond whereas he 1s not born of Khas Mahal, and it 18 against the usage of 
‘the family snd against religion according to the Hindu Shastras, so he 1s not 
“ considerad capable of gaddinashins and the proprietorship of theriasat. But he 
““ algo being born of my loins, 161s incumbent ou me that such means be provided 
‘* for support as would enable him and his (nulad) 1ssues to support themselves well 
“and with respect. Accordingly ever since the date of his birth till this day 
‘“whenevoar proper opportunity presented. grant was made for his support; and 
“ during my life-time I shall make grants according to my will whenever I shall 
t‘ deam it expedient to do so. But with a view to clearly makes provision before- 
‘“ hand in order that there may not remain any co-ownership and dispute relating 
“to a part or the whole of my movenble and immoveable property, a property 
““ should be determined for Jang Bahadur Singh snd his (asulad) issues for genera- 
‘* tion aftor generation, in order that the conditions of the deed may remain binding 
“in perpetuity. Accordingly the settlement is made as follows. It is this: Rs. 4,000 
““ per mensem or Rs 48,000 per annum shall be continued to be paid by the pro- 
~‘ prietor of the rrasat, the locum tenensof the gaddtnashin for the time being ; and 
“that amuont shall be paid to Jang Bahadur Singh and his (aulad) issues for 


‘‘ generation after generation as long asthe (Khandan) family of Jang Bahadur 
“ Sıngb and his (aulad) issues remain in existence. "’ 


‘“ DETAILS OF CONDITIONS. 


‘6 . i 4 
1. He shall not directly or indirectly take part ın runming the rasat and 
"shall also remain a well wiaher of the rasat. 
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“2, He shall not transfer his maintenance allowance toa stranger by sale, 
“ mortgage or otherwise. 

“8, For his lifetime Jang Bahadur Singh has a nght to spend this money, 
" but after his death from among his (aulad) issues one person, (jis Ko haq pahun- 
“ chta ho) to whom the right may go shall be considered proprietor of this mam- 
““ tananoe allowance without division as aras, The other issues of the family of Jang 
“ Bahadur Singh ehall be entitled to get food, raiment and other necessaries ont of 
"“ tho monthly allowance , i 

“4. Whon there remains no descendent of the family of Jang Bahadur Singh, 
“ at any time, the monthly allowance of Ra, 4,000 will be resumed and remain in 
“ proprietary possession of the proprietor of the raisat the gaddinasiitn. 


“5, For the realisation of the monthly allowance, a few villages with Jama 
" and names of damarcated villages and hamlets are selected, anda list of the 
" same is annexed to tho document. The jama of the selected (tajediz-shuda) 
“villages will be oredited from year to year towards the aforesaid flxed monthly 
“ allowance of Rs. 4,000. Neither has the proprietor of the reisat, gaddt-nashw, 
“ power to realise the jama of tho selected villages yielding Re. 48,000, including 
“ mal and sowas, from Jang Bahadur Singh or his descendants, nor is Jang Bhadur 
“ Singh or his family descendants competent to demand the fixed monthly 
“ allowance of Rs. 4,000 from the gaddinashsn, the propnetor of the raisat. 


“6. The jama of the selected villages, » copy of which is attached to the 
“document, shall be deamed the jama, including mal and sewat in perpetuity. 
“ And the proprietor of the ratsaé for the tame being shall have no power to in- 
““ crease or deorease the jama And Jang Bahadur Singh and his family descen- 
‘‘dants shall raise no excuse as to increase or decrease of the jama. And the 
‘ proprietor of the ratsaf shall have no power to cancel the lease. And Jang 
" Bahadtr Singh and his family descendants shall have no proprietary right 
“ against the proprietor of the ratsat, except that of deriving benefit from the 
“ gelected villages- Besides, Jang Bahadur Singh and his family descendants shall 
“have no power to transfer the 1mmovable property by sale or mortgage or 
“ otherwise. But they shall continue in perpetuity to hold possession over the 
t seid villages. 


“7, The villages selected for pryment of the monthly allowance shall bave 
“ therr boundaries maintained according to the map of had-o-bast kishiwar. Tho 
“ proprietor of the raisat shall have no power to vary them contrary to it, nor shall 
“ Jang Bahdur Singh or his descendants have any. ” 


Then follow the details of the villages leased out in per- 
petuity for the payment of the monthly allowance of Rs. 4, 000. 
The testator then makes a bequest to Imam Bandi, the mother 
of Jang Bahadur, in the following words:— 


“ Besides, with a view to support the mother of Jang Bahadur Singh, I propose 
“to fix Rs. 1,000 per mensem, or Rs. 12,000 a year for her personal expenses. 
“ Bhe that is the mother of Jang Bahadur Singh has power to spend the fixed al- 
“ lowance without interference by nnybody else, and may, in her hfetime, make æ 
‘‘ will in favour of anybody whom she pleases, and ın respeot of any good work she 
““hkes, and 16 will be deemed liable to be acted upon. And for the purpose of realising 
‘the aforesaid annuity of Rs. 12,000, a few villages, mentioned below, are given by 
“ way of theka with janta assessed thereon The money will be reslised from those 
‘* villages from year to year.” 
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He then gives a list of the villages out of which the 
Rs. 12,000 was to be collected, and proceeds to add :— 
“These few sentences have been put down to make provision for her support 


‘‘ while in the enjoyment of health and possession of the five senses, and out of my 
“own pleasure and accord, in order that they may bo of use after me.” 


The testator died on the 27th of May 1882. In or about 
January 1894 Jang Bahadur Singh became insane. He so con- 
tinued for several years, and died on the lst of October 1899 
leaving as his own the moveable and immoveable property men- 
tioned in Schedules B. and C. attached to the Statement of 
Claim. The first Defendant, as already mentioned, immediately 
went into possession of the property mentioned in Schedule A. 
and has since retained it. 


Jang Bahadur Singh was created by the codicil ancestor or 
first proprietor of the estate, maintenance allowances somewhat 
resembling rentcharges, were charged upon it. It was to be 
perpetual, impartible, indivisible, and incapable of being other- 
wise charged or encumbered, and it was not to be the subject 
of any co-ownership. On the death of Jang Bahadur a person, 
styled at page 224 the representative of the former, was to suc- 
ceed him as proprietor of this maintenance allowance,. without 
“ division ” as a rais, “This proprietor was to be one of the issue 
of “Bahadur Singh.” The other issue (aulad) of the family 
(khandan) of Jang Bahadur Singh being only entitled to get food 
and raiment out of the allowance. In addition the marriage and 
funeral expenses of the male and female children of the family of 
Jang Bhdahur Singh were to be paid. The only indication given 
as to how the particular individual one of the issue of Jang 
Bahadur, who was to succeed him as proprietor of the allowance 
was to be ascertained is that contained in the words “on whom 
the right may “ devolve.” The testator must have had in mind 
some law or rule which would apply to fix the succession. 
What law could this high caste Hindu possibly have had in mind 
for such a purpose other than the Hindu law? That law, how- 
ever, in the matter of succession to property, takes no account, 
in the three higher classes, of illegitimate descendants. Sir 
Robert Finlay, as their Lordships understood, admitted this con- 
tention—at least to this extent, that if when a successor came to 
be ascertained the class of beneficiaries contained both legitimate 
and illegitimate members, the eldest legitimate male would by 

N 


N 
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the Hindu law succeed ; but where, as in the present case, as he 
contended, all the children were illegitimate, the eldest male 
amongst them should succeed. But by what law or rulehe did 
not indicate. It is difficult to suppose that if the testator intend- 
ed all his grandchildren to be put upon the same level he would 
not have indicated some method by which the successor to his 
son should be selected. If he relied at all upon the Hindu law 
to select that successor it could only be because he wished it to 
be assumed that that law applied to some of the issue of his son, 
and that could only be the case if those members of the issue 
were to be taken to be legitimate. 


At the date of this codicil Jang Bahadur was only about 30 
years of age. He had already had one son by his deceased 
Chhattri wife. He had been married for sometime to another 
Chhattri wife, by whom it was quite possible he might have had 
male issue, and it would have been quite in conflict with the whole 
tenor of the Maharaja’s treatment of and conduct towards his son 
Jang Bahadur, to deprive by this codicil these marriages and the 
issue springing from them of the character and status he had striven 
to secure for them. The Court of the Judicial] Commissioner came 
to the conclusion that the Maharajah thought these marriages of 
his son were valid, and the issue of them legitimate. However that 
may be, it is clear their Lordships think upon the whole of the 
evidence that he wished them to be so regarded by others. 
Nothing would more surely have defeated that desire—than that 
he should by this testamentary instrument show that he himself 
regarded them in a wholly different light, and placed the children 
of these marriages on an equality with those of a Mahomedan 
concubine. The Maharajah has used the word “ aulad ” through- 
out this codicil to describe the issue of his son Jang Bhadur. 
The Court of the Judicial Commissioner has laid it down that 
this word prima facte means legitimate issue. This case is not 
one where a gift is made by will of the corpus of a fund, or a life 
interest in a fund to the “children ” of the testator or of another 
as aclass. There may be good reason in some such cases for 
holding that in India the word “children ” includes illegitimate 
children, but here a succession of life interests from generation 
to generation is intended to be set up, the successor or“ pro- 
prietor ” in each instance being vested with absolute control of 
the income, subject only tothe duty of maintaining the issue 
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(aulad) of the family (khandan) of the first proprietor, Jang 
Badadur Singh. There is nothing on the face of the will to 
suggest that a meaning should be given to the word ‘“‘aulad”’ 
different from its prima facie meaning ; but if it is to be read as 
including illegitimate issue, then it follows that the testator 
intended to bring into the line of succession not only his illegiti- 
mate grandchildren but their illegitimate issue from generation 
to generation, Such a construction would render rather un- 
necessary the provision (No. 4, page 224) that if no descendants 
of the family of Jang Bahadur remained, the monthly allowance 
should fall into the possession of the gaddinasbin, and would 
also seem to defeat the whole purpose and object of the testator 
in establishing this succession of life interests. Nor do their 
Lordships see any reason for extending in this instance the 
meaning of the word “ khandan,” which ordinarily refers to the 
group of descendants who constitute the family of the progenitor, 
so as to include illegitimate offspring, who from the necessities of 
the case cannot share in the family life or its worship or 
ceremonials. 


It has been strenuously urged by Sir Robert Finlay on 
behalf of the Appellant: firstly, that there would have been 
nothing easier for the testator, if he desired to exclude his illegiti- 
mate grandchildren from all benefit under this codicil than to 
have said so. The question is, has he not done so by the use of 
the word aulad. But even if this be not so, it was quite as easy 
for him to include them in the class described by the word issue 
as to exclude them from it, so that the argument cuts both ways. 
And it was in the second place contended that having regard to 
his interest in these children, he never could have intended to 
leave them unprovided for. He undoubtedly did show some 
interest in them, but not a very keen interest, and it is by no 
means clear that he did not intend them to be provided for in 
the way they have been, in fact, provided for, namely, by being 
maintained by their grandmother Imam Bandi during her life, 
out of the income left to her by the codicil. He enabled her by 
the exercise of the testamentary power over this income conferred 
upon her so to provide for them after her death. The income 
was large, Rs. 1,000 per mensem, She wasa woman who at 
the date of the codicil must have been at least 45 years of age, 
her son Jang Bahadur being then 30 years of ge. The son’s 


PART X] THE MADRAS LAW JOURNAL REPORTS 807 


mistress and her children lived with her. She, according to the 
evidence, helped to rear them. It was scarcely conceivable that 
she should require Rs. 12,000 per annum for her personal ex- 
penses alone. The power of disposing of this income by will 
clearly showed that the testator had some object in view beyond 
providing adequately for her maintenance. What more natural 
than that this income, handsome'in amount, and disposable by 
her will, should have been given to enable her to provide for her 
grand-children. Their Lordships are therefore of opinion that 
having regard to all the evidence in the case and the provisions 
of the codicil itself, the intention of the testator plainly was to 
treat the marriages of Jang Bahadur with the two Chhattri women 
already mentioned as valid marriages, and the issue of those 
marriages as legitimate issue. They think that the judgment 
appealed from was right, and that this appeal should be dismissed 
with costs, and they will humbly advise His Majesty accordingly. 

Solicitors for Appellant : T. L. Wilson & Co. 

Solicitors for Respondents: Sanderson, Adkin, Lee and 
Eddis, 


—— —— 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Miller, and Mr. Justice Tyabji. 
Subramanian Patter Kariakar’s son 


Sivaram Patter Kariakar Appellant* (Plaintiff). 
v. 
Edathil Madhathil V. Krishna 
Aiyar (died) and another Respondents (Defendant's 
L. R.) 


LAnvitation Act (Act IX of 1908) 9. 4—Applicability—Suits under 8. 17 of 
Registration Act—Last day holiday—Presentation nezi office day—Gener al principles 
—General Clauses Act (Act X of 1897) S. 10—Refusal to register—Executant fatling 
to appear on summons—Order returning document on plaintiff's application to 
return, 

Though the provisions of the Limitation Act are inapplicable to suits provided 
for by 8. 77 of the Registration Act, the general principle recognised in 8. 10 of the 
General Clauses Act, vis., that where e plaintiff cannot owing to the Court being 
closed present his plaint on a particular day on which it ought to be presented, he 
should not be allowed to suffer 1f he presents it at the earhest posmble opportunity 
thereafter, apples to them 

Aravamudu Ayyangar v. Samtyappa Naidu (1), Sambasiva Chart v. Bama- 
swami Redds (2); Haji Ismail Savt v. Trustees of the Madras Harbour (8), Messrs. 
Arbuthnot and Co.x..Sabapathy Mudaltar (4), refered to. 


= A.B. 0. 128 of 1908. | 10th February 1014. 
1. (1897) I. L. R. 21 M. 986. 2. (1808) I. L. R. 22 M. 179. 
8. (1909) I. L. R. 28 M. 889. 4. (T912) 28 M. L. J. 221. 
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Where on the failure of the executant of adeed presented for registration to 
appear though twice summoned, the plaintiff asked the Stb-Registrar either to 
register or to return it to him and the Sub -Registrer returned it to the plaintiff. 

Held that under the circumstances the Sub-Registrar’s order returning the 
document amounted to a refusal to register. 

Appeal from the decree of the Court of the Subordinate 
Judge of Calicut in O. S. No. 20 of 1907. 


O. V. Ananthakrishna Asyar for Appellant. 


T. R. Ramachandra Aiyar for Respondent. 

Judgment :—We think this appeal must be allowed. We 
are bound by the Full Bench decision in Veeramma v. Abbiah 1 
and the decision in Appa Rau Savayi Aswa Rau v. Krishna Murthi 79 
which followed it, to deal with the case on the footing that the 
provisions of the Limitation Act are inapplicable to the suit 
provided for by S. 77 of the Registration Act. 


But apart from that Act it would be reasonable on general 
principles to hold that, when the plaintiff cannot, owing to the 
Court being closed, present his plaint on a particular day, on 
which it ought to be presented, he should not be allowed to 
suffer if he presents it at the earliest possible opportunity there- 
after. That principle has been recognised by the legislature in 
S. 10 of the General Clauses Act of 1897 and in this Court in 
Aravamudu Aiyangar v. Samiyappa Nadan Bi Sambasiva Chari v. 
Ramasami Reddi 4: Haji Ismail Sait v. Trustees of the Harbour 
Madras 5, Messrs. Arbuthnot and Oo. v. Sabapathy Mudaliar 8. 


Our attention has been drawn to S. 26 of Act III of 1877 
as indicating that the legislature intended to exclude the applica- 
tion of this principle; by that section the same principle is 
expressly applied to the case where the Registration office is not 
open on the day on which a document ought to be presented for 
registration, and so, it is contended, is impliedly excluded in all 
other cases. We are unable to take this view. 


It may be correct in many cases but here in the absence of 
any apparent reason why the person coming to present a document 
should have the right to await the opening of the office, while a 
plaintiff coming to the closed court with his plaint should not 
have the corresponding right, it seems the more reasonable view 

1. (1898) I L. R. 18 M. 99.77777 (1896) LL. R. 20 M. 249: 


8. (1897) I.L.R. 21 M. 885. 4. (1898) LL R. 22M. 179. 
6. (1900) I.L.R. 23 M. 889. 6. (1912) 28 M.L.J. 221, 
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that the legislature did not intentionally exclude in the latter 
case the operation of this generally recognized principle which it 
recognized in the former case. 


In Appa Rau Sanayı Aswa Rau v. Krishna Murthi! and Veeramma 
v. Abbiah 2; the effect of this principle was not in question as 
apart from its enunciation in S. 5 of the Limitation Act, and we 
may follow the other cases, to which we have referred, and hold 
that it is applicable to a suit under S. 77 of the Registration Act. 


The suit was therefore not barred by limitation. 


On the remaining question we think the Sub-Registrar did 
refuse registration. The executant, after being twice summoned 
failed to appear and on the authorities the Sub-Registrar should 
have made an order refusing registration on the footing of denial 
of execution, The plaintiff in Exhibit I pointed out the execu- 
tant’s failure to appear and asked that the Sub-Registrar should 
register the instrument or return it to him (the plaintiff). 


We read this prayeras the Subordinate Judge reads it that 
is, aS a prayer to register, or if that cannot be done, then to 
return the document. 


The Sub-Registrar returned the document and endorsed it as 
“returned in accordance with the request of the party presenting 
it.” He also in a subsequent notice to the plaintiff described it as a 
document of which registration was refused (Exhibit E). In these 
circumstances we think the Sub-Registrar’s order returning the 
document was really an order consequential on a refusal to 
register it, though he did not make the written order with reasons 
for refusal as required by the law. The request of the plaintiff 
was to return the document if it could not be registered and by 
the order of the Sub-Registrar it was returned as requested. 


We think there was in fact a refusal to register and that 
the endorsement was intended to be consequent on the refusal and 
so may be taken to be an order refusing to register. 

The decree of the Subordinate Judge must in these cir- 
cumstances be reversed and the suit remanded for disposal 
according to law. 


Costs will abide the result. 





1. (1896) I. L. R. 20 M. 249, 2. (1898) I. L. B 18 M. 99. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
~. Present :—The Honourable Mr. Justice Bakewell. 


In the matter of M. Vijiaraghavalu Pillai, and In the matter 
of the Madras City Municipal Act, III of 1904, and of the 
Specific Relief Act, 1877. 

Specific Relref Act, 8. 45—Mandamus—Act or forbearance and person to be 
clearly stated—Madras Municipal Act, Ss. 88, 52, Rules under K. 418—Odfection to 
qualification for elsctton as Commuassioner— Revision before Presidency Magistrate — 
Decision upholding objectton—Name not directed to be removed—Application for 
continuance of name on the list—Mandamus—Oonstderation of irrelevant matters— 
not acting out-side ofice—Remedy under Oriminal Procedure Code. 

An application under B. 45 of the Specific Relief Act should clearly state the act 
or forbearance to be directed and the individual against whom the order should be 
made. 


Where, on objection taken to the melusion of the apphcant’s name in the list 
of candidates qualified for election as Municipal Commissioners, the Presidency 
Magistrate before whom the matter went on revision from the order of the President, 
merely decided that the applicant was not qualified for elestion but no direction was 
given either by the Magistrate or by the President to ramove his name from the list. 


Held. that an application under the section for an order that his name should 
continue on the list could not be granted. 


“Tf the Magistrate considers irrelevant matters that is not acting outside his office 
and his order must be sought to be reviewed under the Oriminal Procedure Oode. 


S. Srinivasa Iyengar (with him T. Ethirajalu Mudaliar) for 
Appellant. 


K. Srinwasa Iyengar for Petitioner, Respondent. 

Judgment :—The name of the appellant has under Sec. 
46 of the Madras City Municipal Act, 1904, been entered in the 
list of persons qualified for election as a Commissioner for one of 
the divisions of the City of Madras ; and under Sec. 52, the list 
is conclusive as to his qualifications to be elected, subject to 
certain procedure for its amendment. 

This applicant has been nominated as a candidate for elec- 
tion, and his name has been published in the list of candidates. 
Objection was made to the inclusion of the applicant’s name in 
this list, and was rejected by the President of the Corporation, 
under Clause 5 of the rules framed by the Local Government by 
virtue of Section 413 of the Act. Under the same clause, a peti- 
tion for revision of the President’s decision may be presented to 
the Presidency Magistrate, whose decision is to be final, and one 
Appaswami Pillai, an elector, presented a petition. It is alleged 
that upon hearing this petition, the Magistrate considered an 
objection to the inclusion of the applicant’s name in the list of 


* 6th February 1914.- 
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persons qualified for election, and that this objection was irrele- 


vant to the inquiry before him, which should have been confined 
to objection to the preparation of the list of nomination. The 
Magistrate allowed the objection and decided that the applicant 
was not qualified for election asa Commissioner under S. 33 
of the Act, which prescribes the necessary qualifications. He 
does not appear to have directed the applicant’s name to be 
struck off the list, or indeed to have passed any order with 
reference thereto, but to have contented himself with a mere 
declaration of opinion as to the applicant’s qualifications. 


The present application which is based on S. 45 of the 
Specific Relief Act, 1877, prays for an order that the name of 
the applicant do continue to remain in the list of persons quali- 
fied for election as Municipal Commissioners for the City of 
Madras notwithstanding the order of the Magistrate. Section 
45 of that Act empowers the High Court to make an order 
requiring a Specific Act to be done or forborne by a person 
holding a public office or by any Corporation or inferior 
Court. , 

The application does not specify the person or Court who 
should be ordered to act or forbear, and it is not clear with what 
irregular act or forbearance he is threatened. The application 
does not relate to the list of candidates for election, but to the list 
under section 33, as to which it is not alleged that any action is 
threatened either by the President of the Corporation or the 
Magistrate. The Magistrate has not directed the list of candi- 
dates to be amended, and it does not appear that the President 
has taken or threatened to take, any step affecting that list. 


An application for mandamus such as this virtually is, 
should point out clearly the Specific Act or forbearance and the 
individual, against whom it is directed, and this tbe applicant 
has failed to do. 

Assuming that the applicant’s contention be correct, and that 
the Magistrate has considered irrelevant matters, it cannot be 
said that he has acted outside his office or that there is any other 
reason why his procedure should not be reviewed by the Court in 
accordance with the provisions of the Procedure Code. (See 
Specific Relief Act, Section 45 (d). 

The application is dismissed with taxed costs. 


Vijaragh- 
valu, In rə. 


Bakewell J. 
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IN THE HIGH COURT OF [UDICATURE AT MADRAS. 


Present :—Sir Charles Arnold White, Kt., Chief Justice, 
and Mr. Justice Oldfield. 


Atbalur Malakondiah Appellant.* 
v. 
Thatha Lakshminarasimhalu Chetty Respondent. 


Practe— Admintsiraiton sui by legates and annustant— Discretion of Court— 
Adminstration decree not obligatory—on deposit of legacy amount cte. action may be 
digmissed—Craditor’s action and legateo's actton—No difference between. 


16 is not obligatory on the Oourt to pass an admunistration deorea in æ suit by 
æ legatee and annuitant where the defendant (executor) deposits the amount of tha 
legacy and a sum sufficient to secure the payment of the annuity, 


Upon the executor depositing the amount, the Court may dismiss the suit’ 
making such order as to costs as in its discretion it deems fit. 
No distinction can be drawn between suits by creditors and suita by legatees 
Practice of Enghsh Courts followed. 
On Appeal from the decree of Hon’ble Mr. Justice Bakewell, 
dated the 19th day of December 1912 in the Ordinary Original 
Civil jurisdiction of the High Court. 


V. V. Srmwasa Iyengar for Appellants. 
V. Baghunatha Sastriar and C. P. Ramasamy Iyer for Respond- 
ents. 


The Court delivered the following 


Judgment.—The Chief Justice :—This is an appeal from 
a decree dismissing a suit brought by a party who was a legatee 
and annuitant under the will of a deceased person of which the 


defendant was the executor. It is contended on behalf of the 
appellant that it was obligatory on the learned Judge to proceed 


with the case and to hear the evidence and that the plaintiff if 
the allegations in the plaint were established, was entitled to claim, 
as of right, a general administration decree. A written statement 
was put in and, after the written statement, the defendant 
paid into court the amount of the legacy and a sum 
sufficient to secure the payment of theannuity. I think the 
learned Judge had a discretion to adopt the course which 
he took, See Halsbury’s Laws of England Vol: XIV, para- 
graph 798 and the cases which are there cited. No doubt 
the cases cited are instances where the Court has acted 





* ©. 8. A. No, 18 of 1913. ` Oth February 1914, 
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under Order 55, Rule 10 of the Rules of the Supreme Court of 
England. But with the exception of one case we have not been 
referred to any authorities which show that any alteration of the 
substantive rights of parties either in law or in equity was affected 
by the rule in question, a rule which enabled a party to apply for 
the administration of the estate of a deceased person by origina- 
ting summons instead by the suit. It seems to me. if the rule 
purported to affect the substantive rights of parties, it would be 
beyond the power of the rule-making authority. In view of the 
pleadings in this case and having regard to the payment into 
Court to which I have referred, Iam not prepared to say that 
the learned Judge exercised a discretion, which I think he had, 
wrongly when he dismissed the suit. We have been referred 
by the learned vakil for the appellant to the case of Wollaston v. 
Wollaston.1 There the question before the Court was whether 
the annuitant under the will in question was entitled to havea 
judgment for administration of the estate and it was held that 
he was. The argument turned on whether the annuitant qua 
annuitant was entitled to a judgment for administration. 


It seems clear that under the English pratice where one 
creditor sues on behalf of others for the administration of the 
estate of a deceased person the defendant may at any time before 
judgment have the action dismissed on payment of the plaintiff's 
debts and all the costs of the action. See Daniel’s Chancery 
Practice, edition 7, Vol, I, page 195 and the cases there cited. 
It has been pointed out that that was a case of a creditor’s suit 
and the case now before us is a suit by a legatee and annuitant. 
But for the purposes of the question whether there is a dis- 
cretion in the learned Judge I do not think any distinction can 
be drawn between suits by creditors and suits by legatees. As 
has been pointed out in the course of argument, in view of the 
payment into Court which has been made, the only question that 
would remain, if we follow the English practice, would be the 
question of costs, Our attention has been called toa case which, 
Mr. Srinivasa Aiyanger contended, showed that there was no 
discretion in the court. He contended that the discretion, in 
England at any rate was given by Order 55, Rule 10 and 


that prior to the introduction of that rule there was a 
a a a a = 


1. (1877) 7 Oh. D. 68. an SS 


Athalur 
Malakondial 
v. 
Lakshmy- 
narasimbale 
* Chetty. 


White, J. 
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discretion. The case to which he referred is Campbell 
v. Gillespie!. That was a case in which a creditor sued the trustee 
under a deed for the benefit of creditors charging him with fraud 
and misconduct and claiming an account of all his dealings under 
the trust deed. No doubt the learned Judge in that case ob- 
served that under tlie old law the plaintiff would have been en- 
titled asa matter of right, to a common account against the 
défendant but under Order 55, Rule 10 the Court had a discretion. 
I do not think the observations of the learned Judge, with re- 
ference to the particular facts of this case require us to hold 
that in a case like the present there is no discretion in the 
Court. In regard to costs the order dismissing the suit on the 
pleadings was an order made by the learned Judge in the 
exercise of a discretion which I think he was entitled to 
exercise. This being-so, I do not think his order as to costs 
should be disturbed, 


The appeal fails and is dismissed with costs. 
Oldfield, J:—I agree. 


1. (1900) 1 Oh. 2265, 


PART XI] THE MADRAS LAW JOURNAL REPORTS 815 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


Present:—Mr. Justice Sadasiva Aiyar and Mr. Justice 
Tyabji. 
Sundarambal Ammal and Petitioners* Appellants in S. 
Kamaląmbal Animal. A. No. 1333 of 1912. 


Yogavanagurukkal Respondent (Defendant.) 


Civil Procedure Code, Order 28, r. 8—Oompromiss—Hindu Law—Religtous 
ofice—Right of succession to—Archaka—Right of females to inherit or hold ofice— 
Permanent disqualificatton to perform office—Disqualification to hold office and 
enjoy emoliuments—Trusieeshtp and Archakaship, defendant petitioner—Altenation, 
for consideration—Custom—Mlegality of—Judgment by consent in respect of religi- 
ous office—Not binding against public—Undue influence—Low price, not ground 
for finding— Intention of founder—C1 iterton for determining. 

Where under a compromise, the defendant who had obtained a decree in his 
favour agreed for a pecuniary consideration to part with a portion of his right to the 
Archaks miras in a temple in favour of the plaintiffs (females) Held that tha 
compromise being opposed to publio policy could not be given effect to under O. 28, 
E 80. P. O. 

Per Sadastva Aiyar, J:—The alienation of religious office by which the alienor 
gets a pecuniary benefit cannot be upheld even if custom sanctions it, such cus- 
tom being opposed to public policy. 

Permanent disqualification to perform the duties of an office is also a disqualifi- 
cation to hold the office and enjoy its emoluments whether the disqualification is by 
reason of change of faith, disease, or of sex. : 


Females being by reason of their sex disqualified from performing the duties 
of the Archaka office in a Saivite temple, are also disqualified from inheriting thé 
office and enjoying its emoluments. 

In the case of religious offices, duties form the substance, rights being only, 
appurtenant to the duties, 

In thecase of trusteeship, which does not involve duties ‘which females are 
incapacitated from performing, sex may not be a disqualification to inherit the 
office. at 

Mallikarjuna v. Sridevamma (1) Dhuncoover Bai v. The Advocate General (2) 
Radhanwhun Mimdal v. Jadoomant Dasi (3) referred to. 


The proper performance of duties attached to a religious office being a matter 
which affects the publio, judgment by consent with respect to the right to hold such 
office will not bind the public. 


The fact that a man is obliged to part with his property for what he considers’ 
an unduly low price owing to pressing necessities is nots ground for holding that the 
contract 18 vitiated by undue influonce, 

Per Tyabji, J :—The question whether sex is a disqualification to inherit must 
be decided with reference to the particular facts of each case, the nature of the func- 
tions to be performed by the office-holder, the amount of remuneration, whether it 
leaves a surplus, or not, and other similar matters. 


°C. M. P. No. 924 of 1918. 28th January 1914. 
1 (1897) I. L. R. 20 M, 1638. 0. 7 M, L. J. 289. 9 (1800) 1 Bom, L. R. 748, 
8 (1875) 28 W. R. 869. 
9 | 
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In determining the rule of succession to a religious office, the first matter to 
whioh attention is to be directed is in what method did the founder of the institution 
desire that succession to the office should devolve. The desires of the founder must 
be given effect to unless they are opposed to public policy or to the fulfilment of the 
general objects of the institution. 


In the absence of a written instrument containing a record of the founder’s 
intentions, the course of practice in the past furnishes the rule aa giving indications 
of the same and may be supplemented by general law and also by a consideration 
of the customs and usages prevailing in similar institutions in the same locality. 

Petition praying that in the circumstances stated in the 
affidavit filed therewith, the High Court will be pleased to pass a 
decree in terms of the Razinama Petition in S. A. No, 1333 of 
1912, preferred to the High Court against the decree of the 
District Court of Trichinopoly in A. S. No. 53 of 1911 (O.S. 
No. 39 of 1910 on the file of the Court of the District Munsif 
of Trichinopoly). 


M. B. Dorasams Iyengar for Appellant. 

S. T. Srinivasa Gopala Chari for Respondent. 

The Court delivered the following 

Judgments :—Sadasiva Aiyar, J—This is a petition put 
in by the plaintiffs, appellants in the Second Appeal No. 1333 
of 1912 praying for the passing of a decree in accordance with 
the terms of a compromise signed by the two plaintiffs and by 
the 1st defendant. The first defendant though he has signed 
the compromise petition, opposed the application on the grounds 
(a) that he was induced to sign the compromise through undue 
influence exerted on him by the 2nd plaintiffs husband, (b) that 
the agreement was not the result of a bona fide compromise of 
doubtful claims but was really a sale of a portion of the Ist 
defendant’s rights for a very low consideration and that the sale 
was also invalid for want of proper consideration and (c) that 
the compromise is further illegal as it is really an alienation of 
a religious office to persons legally incompetent to hold the office 
(see 17th para of the Ist defendant’s affidavit, dated 2nd October 
1913.) 

Having considered the affidavits on both sides, I don’t think 
that there is any force in the objections (ø) and (b). No doubt 
it appears that the 1st defendant was in great pecuniary diffi- 
culties when he entered into the compromise, having been 
arrested by a decree-holder for a debt and having even been ob- 
liged to put in an insolvent petition. But the fact thata man is 
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obliged to part with his properties for what he considers an un- 
duly low price owing to his pressing necessities, is not a ground 
for holding that the contract by which he parts with his rights is 
affected by undue influence. Under S. 16 Clause 2 of the Con- 
tract Act, unless the Ist defendant shows, that his mental capa- 
city was temporarily affected by mental distress or that the 2nd 
plaintiffs husband stood in a fiduciary relation to the 1st defend- 
ant or held a real or apparent authority over him, he (the 1st 
defendant) cannot get rid of the bargain which he entered into by 
this agreement or compromise petition. 


The really important objection therefore is the third objec- 
tion namely, that the compromise is in the nature of an aliena- 
tion of a relgious office and is unlawful and that it cannot there- 
fore be accepted by the Court under Order 23, Rule 3, which 
provides that it is only when a suit is adjusted by a lawful 
agreement or compromise that the Court can order sucha 
compromise to be recorded and can pass a decree in accordance 
therewith. There is also another objection, or rather another 
aspect of the same objection, argued before us namely, that 
a dispute relating to a religious office cannot be lawfully 
compromised at all between the parties to the litigation in 
which the right to the religious office was submitted for 
the adjudication of the Court. The replies to these contentions 
by the appellants’ learned vakil may be summarised thus:—(a) 
the compromise agreement is not in the nature of an alienation of 
a religious office, but it was a real compromise of a doubtful claim 
and it merely admits the right of the plaintiffs to a portion of the 
claim put forward by them in the suit; (b) there is no illegality 
in compromising the claim to a religious office under litigation, 
the office being in the nature of a private civil right; (c) even if 
it is not wholly in the nature of private civil right, still there is 
no illegality in the compromise of such a claim under litigation. 


As regards the first question, I have read the Razinama 
carefully and I feel very little doubt the Ist defendant, for some 
consideration, really parted by way of alienation, with a portion 
of his title to the office of archaka in certain temples. Though 
the Razinamah begins by saying thatthe parties in consideration 
of the costs, losses and worry likely to occur to both of them in 
the prosecution of this second appeal have made “ the under- 
mentioned arrangements ”, it proceeds to say that the plaintiffs 
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(appellants) have consented to discharge the lst defen- 
dant’s portion of acommon debt and that that is also one of 
the considerations which led to the compromise. It further 
appears from the affidavits on both sides that the signing of the 
compromise petition by the plaintiffs and the 1st defendant in 
March 1913 was the result of a more comprehensive agreement 
which had been effected by the 2nd plaintiff's husband acting on 
behalf of the plaintiffs in February 1913. In fact, the document of 
February 1913 marked as Ex. A and attached to the affidavit 
of the Ist defendant clearly shows that the Ist defendant (a) 
agreed to part with a portion of his rights to the pujah right 
declared in bis favour by the decrees of the Lower Courts in 
favour of the plaintiffs and (6) further agreed to sell the remain- 
ing portion of his rights to the 2nd plaintiffs husband, both 
agreements being a part of a single transaction in consideration 
of a sum of Rs. 2500 promised by the 2nd plaintiffs husband. 


These promises therefore are clearly in the nature of alie- 
nations of rights for a single consideration and neither of them 
is strictly a compromise of-a doubtful claim. 


The claim in dispute in this suit is one half share of the pujah 
miras in the Rock Fort Temple, Trichinopoly. ` Now this pujah 
miras involves the duty of the touching, the bathing, and the 
adorning &c., of certain’ idols in the Rock Fort Temple, the 
making of offerings to the idols, the reciting of mantrams and 
the doing df other similar services. These duties form part of 
the daily temple services and there are other similar services to 
be performed on occasions of festivals. For the performance of 
these services, certain emoluments in the shape of fees are given 
out of the temple funds &c.,............ The Pujah office, is here- 
ditary, #.e., it descends in the line of heirs according to the 
Hindu Law, but itis admitted that if the next Heir under the 
Hindu Law is a female, she is incapacitated by her sex from 
performing personally the duties of the office which, as 
I said before, include the touching of the idols and the 
recital of the mantrams personally. That is, she cannot do 
the duties of the office personally and cannot hold the office 
personally. I might at once say thatin respect of such a religious 
office, it is not the right of the office-holder to receive emoluments 
whichis the important or principal right but in my opinion it is 
the right of the deity to have certain services performed. to ‘it 
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which is the primary right I also think that as regards the 
religious office itself, the duties of the office should be considered 


as the substance of the office, the right to receive the emolument. 
being only an appurtenance of the said duties. Even as re- 
gards a secular office, say the office of a clerk in a private Bank, 
when we think of the office, we have more in view the duties of 
the said clerk than the emoluments which the clerk is entitled 
to get from his employer. Of course, in the case of a hereditary 
office, the idea of “ right” comes a little more into prominence 
than the idea of the duties attached to the office, but even in 
such cases, I am inclined to hold that it is the rights that are 
subordinate and appurtenant to the duties and it is not the duties 
that are subordinate and appurtenant to the rights. That even a 
religious office can be held by a right of heredity, has now been too 
well established to be put in question again, though1 havein a 
recent case Phatma Bi v. Haji Abdulla Musa Sart 1 tried to point out 
the inconvenience and anamolies flowing from the recognition ofa 
hereditary right in respect of such offices. I said in that decision 
“that a claim to succeed by hereditary right to a trustee’s 
office or to a religious office or to any other office should he 
looked upon with strong disfavour by Court, whether the office 
was created by a Hindu or a Mussalman or an adherent of any 
other creed. The holding of any office should depend on the 
necessary qualifications and, while heredity might raise a feeble 
presumption of fitness to be considered by Courts in arriving at 
a decision on the question of the successorship,,to the office, it 
could not be raised to the dignity of a principle which creates a 
tight of succession to any office, unless the terms of the original 
foundation of the office constrain the Courts to treat heredity 
as the factor to be concerned in deciding on the right to the 
office or unless there has been such a precise and uniform course 
of descent by heredity (almost irrespective of any consideration 
as to the person’s fitness for holding the office) as to raise an 
irresistible inference as to the intention of the original creator 
of the office.” Of course, in the case of religious offices, mere 
heredity alone cannot form a complete qualification entitling the 
heir to become the owner of such an office. A religious office in 
a Hindu temple, though it is a hereditary office, cannot surely be 
dcquired through mere heredity. Let us suppose that the son 
of the last office-holder has become a convert to another religion. 
1. (1918) 26. M. L. J. 116. 
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Even though Act XXI of 1850 removed the disqualifications to 
inherit properties which disqualifications formerly existed on the 
score of conversion to any other religion, it did not and could 
not remove the disqualifications to inherit an office owing to the 
nature of the office being connected with the Hindu Religion. 
A temporary disqualification such as minority and curable in- 
sanity, death pollutions and birth pollutions and so on, are, no 
doubt, no obstacles to obtain the right toa religious office by 
heredity. But permanent personal disqualifications doin my 
opinion prevent the acquisition of the right to holda religious 
office notwithstanding that the condition of being the next heir 
to the previous holder of the office is fulfilled. 


As regards the Archaka office in a Saivite temple which has 
been established according to both Vedic and Tantric rites, At is 
the settled custom that females by reason of their sex are perma- 
nently disqualified from performing the duties of the office 
of Archaka. This proposition is not only not disputed by 
the appellants, but the affidavits filed on their own side esta- 
blish it. It is no doubt an interesting question whether this 
disqualification by custom is really in accordance with the 
ancient shastras. I am inclined to the view that Brehmin 
ladies who have become twice born by the proper sacraments, 
(the marriage sacrament in later days considered as the only 
sacrament proper to ali ladies even Brahmins by birth) are 
entitled to pronounce vedic mantrams and to hold religious 
offices, but'’a discussion of such a question is purely one of 
academical interest now and I must resist the temptation to enter 
upon such a discussion as the question is now settled against the 
rights of the fair sex on the strength of medieval legal authori- 
ties. These legal authorities have twisted even a Vedic text 
(which related to the disqualification of a lady in the Vedic days 
by reason of the feebleness of the nervous organization to share 
in the Soma drinks) as a disqualification to her inheriting any 
property, though the unnatural rigour of that monstrous rule 
was qualified in favour of the wife, the mother and the grand- 
mother by the argument that these ladies are entitled to inherit 
by reason of special texts. Taking it then, that a woman is dis- 
qualified by her sex from doing the duties of a religious office, 
can it be said that she can still be the owner of that office by 
inheritance, overcoming the disqualifications to perform the duties 
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of the office by an expedient of having them performed through 
a male proxy. I am clearly of opinion that on principle, a per- 
sonally disqualified heir, i.¢., permanently disqualified to do the 
duties of an office, cannot inherit the office while at the same 
time delegating the duties to others. Whether the permanent 
disqualification is the result of conversion to any other religion, 
or insanity or sex I am unable to see why any dis- 
tinction should be made in the results of such disqualification. 
I do not see any reason how the disqualification to perform the 
duties can be logically separated from the disability to inherit 
the rights, consequent on such disqualification. Coming to the 
authorities, I shall consider them under three headings (a) those 
which relate to the alienability of a religious office, (b) those 
which relate to the disqualification by sex to hold a religious 
office (o) those which relate to a compromise of litigations 
involving rights which are not Ordinary rights but rights con- 
nected with public or quasi public duties (I shall quote only a 
few authorities under each head.). 


In Kuppa v. Doraswami 1 it was held following Kayaka Ilate 
Kanns alias Gram v. Yadathil Vellayangot Achuda Pisharods 2 and 
the decision in Special Appeal 759 of 1876 that the sale of the 
office of temple pujari was invalid. In Kuppu v. Dorasams 1 
no objection had been taken in the Lower Courts to the 
validity of such a sale and yet the High Court upholding the 
objection raised in Second Appeal, dismissed the alienee’s suit. 
The learned Judges doubt the correctness of the decision in 
Mancharama v. Pranshankar 8, to the effect that that the sale if 
made to a person in the line of heirs and qualified to perform 
the duties of the office is not illegal. In Rajaram v. Ganesh, 4 
Parsons and Ranade JJ. approve of the decision in Kuppu 
v. Dorasami 5. That decision related to the sale of a voriti 
office. The learned Judges consider the Bombay decisions as 
to the alienation of a religious office and make the following 
remarks “It appears from the authorities cited, and from others 
which will be noticed further on, that a distinction has been made 
by the Courts between Vrittis such as those in dispute in this 
case, and definedin Ganesh v. Shankar, § and the right of hereditary 

1. (1882) I. L. B.6 M. 76. a, (1868) 8 M. H, R. 880. 


& (1882) I., L. R. 6 B. 298. 4. (1898) I. L. R. 23 Bom, 18L 
5. (1882) I. L. R. 6 M. 76, 6. (1886) L L. R. 10 B. 395. 
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service in temples private and public, and between alienation to 
strangers and to members of the family and, lastly, between cum- 
pulsory and private alienation.” Then the learned Judges say 
that custom and practice must be followed in such cases. In 
Sennayan v. Sinnappan 1 Munro and Sankaran Nair JJ. upheld the 
contention of the respondent’s counsel as to the inalienability 
of a non-hereditary religious office and that a renunciation in 
favour of even the next senior member of the family by the eldest 
member who held the office was invalid. Thus the Madras 
High Court, to use the argument of respondent's counsel in that 
case, ‘‘has not accepted the position taken by the Bombay and 
Calcutta High Courts,” namely,that alienation to the next in 
succession is valid. That the office of Archakas differs in many 
respects from a purely secular private office goes without saying. 
In Seshadrs Iyengar v. Ranga Pattar 4. it is stated “the position 
of an Archakar though he may have a hereditary tenure 
in the office, is in our opinion, essentially that of a servant.” He 
is subjéct to the discipline of the trustee ofthe temple. And it is 
impossible to admit that a servant can alienate his office with its 
appurtenant emoluments at his pleasure (even to another qualified 
person) especially without the consent of his master for, by such 
alienation he would encroach upon the rights of his master. I might 
add that as regards Mahomedan religious offices also, the case in 
Sarkum Abu Turab Abdul Waheb v. Rahaman Buksh 8 has 
established that the sale of such a religious office is invalid. 
Macpherson,.J. said in his judgment inthe case in Juggernath 
Roy Chowdhry v. Kishen Pershad Burma alias Raja Babu 4 
“ Such a sale would practically destroy the endowment, or have 
the effect of defeating the whole object of its creation. There 
would be no guarantee that the service would be properly kept 
up, for the purchaser whoever he might be, even if a Mahomedan 
or a Christian, would have the right of performing-the worship 
of this Hindu idol.” Then in Rajah Muttu Ramalinga Setupati 
v. Perianayagum Pillai b their Lordships of the Privy Council 
said that the sale of a trusteeship for the pecuniary advantage of 
the trustee, even though sanctioned by custom, will not be valid. 
Their Lordships say that they would be disposed to hold that 
“that circumstance alone,” i. ¢., the circumstance that the 
"1 (1010) 20 M. L. J. 654. a (1911) 91 M, L. J. 680, at p.582. 


8. (1897) I. L. R. 24 O. 88. 4. (1867) 7 W. R. 266. 
5. (1874) L» R. 1 I. A. ab p. 209, 
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alienation was for the pecuniary advantage of the vendor, “would 
justify a decision that the custom was bad in law.” Hence I 
am quite clear that the alienation of a religious office by which 
the alienor gets a pecuniary benefit cannot be upheld even ifa 
custom is set up sanctioning such an alienation. Some affidavits 
on the appellant’s side in this case speak to alienations by way 
of mortgages and sales, in favour of even Vellalas and Chetties, 
of the Archaka office and its emoluments and the appellants 


wish us to uphold the validity of even such mortgages and sales 
to disqualified persons on the ground of practice and custom and 


to uphold the rights of such disqualified alienees to have the 
duties performed through a Brahmin substitute. I am inclined 
to hold that such customs and practices are illegal. 


Coming to the next set of authorities, it has been no doubt, 
held that sex is no disqualification for a lady to hold the office of 
management of a religious trust whether Hindu or Mussalman, 
The case in Mallikarjuna v. Sridevamma, 1 wasa case in which a 
widow succeeded to the trusteeship of a charitable endowment 
and her right to succeed was not questioned. In Dhun Cooverbai 
v. Advocate-General, 2 a female was held entitled to be the Mohunt 
of a Bairagi Mutt but it is doubtful whether her right was not 
recognised in that case on the ground that the custom of that 
particular Bairagi community did not disqualify a female from 
holding that office. Managers of several temples have been 
Sudras. (See Radha Mohun Mundal v. Jadoomonee Dossee 8). In 
fact, several non-Brahmin Tambirans are managers of many 
temples in Southern India. Hence so far as the question of 
the management of temples or Mosques is concerned, sex is no 
disqualification. But as regards the office of temple Pujari or 
Acharyapurusha or other priestly office in a temple or a mosque 
or among a community, there are cases which show that dis- 
qualification to inherit by reason of sex can exist. In Seshammal 
v. Soondararag Ayengar $, it was held following the opinion of the 
Sudder Court Pandits, that a woman was disqualified by reason 
of her sex from inheriting the office of Acharya Purusha, ‘The 
Pandits clearly say that a lady being the next heir under the 
ordinary Hindu Law, to the properties left by the last male, 
cannot by itself entitle her to inherit also the office of Acharya 





1. (1897) LL.B. 20 M. 162, 3.0. 7 M.L.J. 289. 2. (1899) 1 Bom. L, R. 748. 
a. (1875) 29 W. R. 869. 4. (1858) A, 5. D. A. 261, 
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Purusha left by the said male owner (though lands were attached 
to that office as emoluments) as she was disqualified by reason 
of her sex from performing the duties of the office, The Pandits 
seem to have, when pressed with the further questions, 
attempted to make a distinction between the Acharya Purusha 
office and the office of Archaka or Purohitha and to have been 
inclined to hold that these other offices which, though religious 
offices aré not of as high a character as an Acharya Purusha’s 
office may be inherited by females, though females could not 
perform the duties of these offices and that such female heirs 
might employ male substitutes to do the duties of these lower 
offices while themselves enjoying the emoluments ; but that 
opinion was clearly obiter and no reasons were given or authorities 
quoted by the Pandits. In Janokes Debea v. Gopaul Acharjea 1 
the Calcutta High Court say that a widow who was the heiress 
of her husband as regards private properties, cannot by reason of 
that simple fact claim to be entitled also to succeed to her hus- 
band’s right to hold the office in a temple. The learned Judges say 
“The presumption in her favour from her husband having been in 
possession would not apply in this case in the same way and with 
the same force as if the question were—who was to succeed to her 
husband’s private estate. There the ordinary rule of inheritance 
must prevail unless displaced by some special rule. Here the 
very queStion at issue is whether the rule of inheritance prevails 
at all. Of course, the duties of the office of Shebait may merely 
involve the management of the trust and in that case, there is no 
disability ina female heir to succeed to the office but if it also 
involves the Archaka duties, I think that sex is a disqualification 
according to the accepted law. In Mujavar Ibrambsbi v., Mujavar 
Hussain Sheriff 3 the office in question involved the reading of the 
Fatihaina Mosque. The person holding office was called the 
Mujavar. The learned Judges (Turner, C. J., and Kinderseley, J.) 
say :—“ It appears from the evidence that the office of Mujavar 
entails the discharge of duties of a spiritual character, such as 
reading the Fatiha, offering prayers and incense, &c., which could 
not conveniently be performed by a woman. There is no satis- 
factory evidence that the office has ever been held by a woman, 
except in one instance and that was at a different place, and in 
that case it is admitted there were in the family in which the 
office was hereditary no male members by whom its functions 


L (1877)... R 20. 865. 9. (1880) I. L. R. 3 M. 95. 


PART XI] THE MADRAS LAW JOURNAL REPORTS $25 


could be discharged. Then the learned Judges say that the 
decision in Hussain Bibi v. Hussain Sheriff! notices the distinc- 
tion which exists between a trusteeship for secular purposes, which 
can be held by a woman, and an office entailing religious duties, for 
which a woman is not eligible. Vrihan Naradiya Purana (it may 
be a spurious Purana but it has been accepted as an authority) 
says that women and sudras are not competent to touch the 
images of Vishnu or Siva. In the Padma Purana, the disability 
of females is assumed in several passages. 


In Colebrooke’s Digest Vol, 1 at page 379 it is said :—* On 
this point it is argued, that, as the rites cannot be performed by 
an ignerant or disabled person, the law directs that he shall be 
forsaken, intending that the rites should be performed by means 
of a substitute: but the ignorant person has property in the 
sacrificial fees and the like, as the owner of a slave has property 
in the wealth acquired by the slave, and this construction should 
be settled on the strength of the admission of a property vesting 
inthe heir. The text which ordains that .“ a person unable to 
act shall appoint another to act for him,” is the foundation for 
this construction: bul the property of an outcaste or other person 
disqualified for solemn rites, is absolutely lost, in the same manner with 
his right to the paternal gold. siwer and the like. This will be explain- 
ed in the fifth book, on inheritance. Wives and others, disqualified by 
sex for the performance of holy retes, canlot appoint a substitute asa 
defiled person cannot perform a solemn act ordained by the Vedas: 
therefore wives have no property in the office of priest. No doubt, Mr. 
Ganapathi Aiyar says in his learned book at page CLVIII “As 
usual with the discussions of Jagannatha it is difficult to say 
what his final opinion is" But I am inclined to think (differing 
from the learned author Mr. Ganapathi Aiyar) that the inclina- 
tion of Jagannatha’s opinion was that just as an outcaste cannot 
inherit a religious office by reason of his permanent disqualifica- 
tion, women also cannot. If I understand the appellant's learned 
vakil’s contention aright, he seemed to admit that it might be a 
question whether the trustee of the temple has not got a voice 
in accepting the male substitute thrust by a female heir on the 
temple to perform the duties of the office and whether the trustee 
is bound to accept any qualified substitute. If personal disquali- 
fication is no hindrance to inheriting the office, why should not 
a convert to Christianity or Islam convert also inherit the 


1, (1868) 4 M. H. O. B. 339. 
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religious office and provide a substitute, In the result, I hold 
that permanent personal disqualification to perform the duties of 
the office is also a disqualification to inherit the right to enjoy 
the emoluments attached to the office. 

Coming to the last set of authorities, in Manmohini Guha v. 
Banga Chandra Das 1 it was held that a grant of probate which 
establishes a right in rem cannot be made merely on the consent 
of parties and that an agreement or compromise which involve 
a right affecting not only the parties to the action but the public 
cannot be compromised so as to oblige the Court to pass a decree 
in terms thereof. The learned Judges say that “an agreement 
or compromise as regards this issue, if its effect is to exclude 
evidence in proof of the will is not lawful within the meaning of 
S. 375 of the Code of Civil Procedure, when the Court has not 
an opportunity of judging for itself whether the will is the will 
of the deceased person and: to what extent the rights of the 
parties will be affected, if the agreement be allowed to be made 
a rule of Court.” The Court itself has certain duties in connec- 
tion with a case in which the judgment èn rem has to be 
pronounced. or in a case which involves the right of the public 
or the right to a religious and charitable office, or the right of a 
minor or other incapacitated person. Wherean agreement or 
compromise attempts to affect such rights after they are brought 
before the Court for adjudication, it seems to me, that it is not 
a lawful agreement or compromise. In Muhamad Ibrahim-Khan 
v. Ahmad Said Khan 2 the learned Judges say: “A party can 
refer a matter of a private individual right of a civil nature to 
arbitration, but he has no power to refer a matter which ts not 
purely of a private civil character, and it is on this ground that 
a Bench of this Court in Mahadeo Prasad v. Bindeshri 
Prasad, ® held that the appointment of a guardian to a 
minor not being a matter ofa private right as between parties, 
was not a question which could be settled by reference to 
arbitration; Then the learned Judges say “the right to the 
office of a trustee toa public charity cannot also be settled by 
private arbitration.” 

As I have shown above the duties of the Archaka office are 
more important than the rights of the office-holder: the rights 
of the deity to have the duties of the office performed are entitled 


1. (1908) I. L. R. 910. 367. 2. (1910) I.L.R. 82 A. 503 at p. 518. 
8. (1909) 1.L.R. 80 A. 187. 
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to much more consideration than the so-called hereditary rights of 
any particular person to hold the office and it therefore seems to 
me that the dispute involving the right to such an office when it has 
once been brought before a Court for adjudication cannot be 
settled lawfully by a mere Razinama between the parties. To 
summarise, I hold that the Razinama in this case is not lawful 
(1) because it is really an alienation of a portion of a religious 
office, that is the right to receive the emoluments of the office 
during certain days in the year, (2) because the alienation is made 
in favour of persons who are permanently disqualified to hold 
the office and (3) because there can be no lawful compromise 
made of a dispute in respect of a religious office, the proper 
performance of the duties of which, concern not merely the 
parties to the compromise but principally affect the religious 
trust itself and the Hindu public for whose benefit the religious 
trust exists. 

As held in Jenkins v. Robertson 1, the decree by 
consent between a plaintiff (who is allowed to represent 
the public) and the defendants, would not bind the public 
at large and it is only the result of a contested litigation 
which would bind the public. A judgment by consent will not 
bind the public even if it was not a purchased consent and 
a fortiori if such consent was-a purchased consent. In the 
present case, the rights obtained by the plaintiffs under the 
disputed compromise were clearly purchased rights. In Raya 
M. Bhaskara Setupati and Irulappa Nadan v. Narayanaswanun Guruk- 
kal 2 this Court refused to allow the Raja of Ramnad who was a 
temple trustee to compromise a dispute with the Shanars which 
related to the alleged rights of the Shanars to enter the temple, 
because such a compromise affected the usages of the temple and 
the rights of other sections of the Hindu public. (See also 
Gyanananda Ashram v. Kristo Chandra Mukherji 3.) 

In the result, this petition 924 of 1913 in which the plaintiffs 
(appellant’s) pray for the passing of a decreein accordance with 
the terms of the Razinama must be and is dismissed. There 
will be no order as to costs, as the Ist defendant, having agreed 
to the compromise, has succeeded in his objections not on the 
ground of any merits in himself but on the ground of public 


1. (1967) L. R. 1 H. L. 8o, 117. 2. (1901) 12 M., L. J. 360. 
3. (1904) 8 O, W. N. 404. 
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policy which requires the Court not to accept the compromise in 
the interests of the public and of the religious trust. 


Tyabji, J:—I have had the benefit of reading the jadgment 
prepared by my learned brother. I agree that the compromise 
cannot be upheld. As he has discussed the law in detail, it is 
unnecessary for me to do the same. But with regard to the main 
question, whether a Hindu female can hold the religious office 
which is the subject of litigation, I should like to indicate wh 
I have come to the conclusion that the compromise cannot be 
upheld. 


The founder of a religious charitable institution has wide 
powers of laying down the manner in which he requires the in- 
stitution to be administered, and that power includes the laying 
down of the method of filling the offices necessary for adminis- 
tering the institution, So that if he desires that the office bearers 
shall be selected in any particular mode, his desire is, as a rule, 
given effect to. But his desires will not be given effect to if, for 
instance they are opposed to public policy or if they are opposed 
to the fulfilment of the general object of the institution. 


Where, therefore, the question is whether a particular per- 
son should succeed to a religious office, the first matter to which 
attention must be directed is, in what method did the founder of 
the institution desire that the succession to the office should de- 
volve? Where the founder has put his desires in writing in the form 
of atrust deed or sannad or some similar instrument, it only 
remains to interpret that instrument, and to see whether there is 
anything in law or in the nature and objects of the institution to 
prevent these desires being given effect to. But where, as 
frequently happens, there is no written instrument laying down 
the terms in accordance with which the institution is to be 
administered, the course of practice in the past may furnish 
indications of what the founder must have intended, and this 
may be supplemented by the general law and also by a consi- 
deration of the customs and usages prevailing in similar institu- 
tions in the same locality. 


Where, therefore, the question arises whether a particular 
person is entitled to hold the office, and that person bases his 
claim on the hereditary devolution of the office, it must, in the 
first instance, be determined whether, asa matter of fact, the 
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founder desired that the office should devolve bereditarily. If it 
is found that he did so desire, then the question will be whether 
there is any reason why that desire should not be given effect to. 
If, on the other hand, it is doubtful whether he did so desire, a 
number of considerations must arise. In the particular case with 
which we are now dealing, the first question that is involved is 
whether the office was intended to devolve hereditarily and in 
such a manner that, if the person indicated by the hereditary 
principle is a female and if her sex necessarily disqualifies her 
from performing the functions of the office, stillshe must be 
deemed to hold the office having the right to get the functions 
of the office performed by a deputy. There is no instrument 
showing what the intentions of the founder were, therefore, 
to discover whether he could have intended to lay them down as 
is claimed on behalf of the plaintiff. In considering whether such 
could have been the intention of the founder, regard must be 
had to the point whether the hereditary system of selection is 
merely chosen as an easy mode of selecting the person who is to 
hold the office, or whether it is intended to provide that the 
property should belong to the first office holder and his descen- 
dants. For this purpose an important consideration appears to 
be whether the emoluments of the office are commensurate with 
the duties to be performed by the person holding the office. 
Thus, if it is found that the functions of the office are such that 
they may be performed by any member of a large body of persons, 
and that no special abilities or moral qualities are necessary 
for enabling the person to perform the duties satisfactorily, in 
such a case the expenses of getting the duties performed are 
frequently in the nature of fees paid to Brahmins or other 
members of the priestly class for conducting the ceremonies, 
and these fees are fixed within certain limits by custom. The 
fact that a higher fee may be demanded by one person for 
performing such ceremonies does not imply that he will perform 
them better than another; for exhypothesi the functions are 
such as can be performed equally well by any one of the body 
of persons who are competent to perform them. Where, then, 
the functions of the office are of such a nature that the expenses 
for performing them consist of more or less fixed fees, and 
where it is found that the emoluments provided for the perform- 
ance of these functions are far in excess of the necessary usual 
fees, and where in such a case the office is made to devolve 
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hereditarily these facts may furnish indications that the intention 
of the founder was that the property should remain in the family 
of the first office holder but should be charged with the expenses 
of getting the duties of the office performed, with liberty to the 
members of the family to perform the duties themselves and thus 
to save the paying out of fees to a third person. 


In such a case, therefore, I should be less inclined to hold 
that a person who would be entitled to the property by heredity 
should be deprived of that property because that person cannot 
himself.or herself fulfil the functions; for I have started with 
the assumption that the functions are of such a nature that they 
can easily and satisfactorily be got to be performed by payment 
of comparatively small fixed fees. The institution in such a case 
does not suffer by the heir of the last office holder being the 
nomial office holder, and the duties being performed by another 
person. 


The case, however, is entirely different where the functions 
of the office are such that they require peculiar qualifications, 
intellectual or moral, for performing them: as, for instance, if the 
functions consist of giving expositions of religious or moral 
duties. In such a case, where a large income is set apart for the 
remuneration of the office holder, it may well be inferred that 
the founder desired that the best available person should be sel- 
ected to fill the-office, and it is obvious that the higher the 
remuneration offered the greater the chances of obtaining a 
competent person to discharge the duties. In such a case, to hold 
that one person should nominally be the office holder and should 
take the full emoluments provided by the founder for the office, 
and should, out of a portion of such emoluments, remunerate the 
person who is actually to perform the functions of the office, 
would be to get a person to perform the functions on payment 
of much smaller emoluments than were intended by the founder, 
and in this way to prevent as competent a person being available 
for the performance of the functions as had been provided for 
by the founder. 


For these reasons, though I am not prepared to lay down 
broadly that in every case it is opposed to public policy to provide 
that a religious office should devolve hereditarily even on persons 
not themselves qualified to discharge the duties of the office 
neither am I, by any means, .of opinion that such a provision 
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can always be given effect to. It seems to me that the question 
must be decided with reference to the particular facts of the 
case, including the nature of the functions to be performed ‘by 
the office holder according to the directions of the founder, the 
remuneration provided for the performance of those functions, 
and similar other matters. 


Now on the facts of this case, it would -seem (and my 
learned brother informs me to the same effect) that the particular 
office concerned is in its nature such as requires special qualifi- 
cations for being properly filled. Its functions are not such as 
can be discharged by any individual; a fit and proper person 
must be selected for discharging them satisfactorily. The 
emoluments also are such that no surplus is left after providing 
a fair remineration for the office holder; to lessen those emolu- 
ments would be to prevent a proper person being selected for 
holding the office, and for its functions being discharged in the 
manner that they ought to be discharged. 


Under these circumstances I agree that we cannot proceed 
on the basis that the office with which we are dealing can be 
permitted to be the subject of a compromise by which a, female 
is to hold it in form, and to- get its functions performed by a 
male proxy. 
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In a sut upon a simple bond for Rs. 10,000 executed ın favour of the plaintiff 
by bhe 1st defendunt and-the deobased father of defendants 2 and 3, the. parties 
compromised gll their disputes including that about the suit bond and agresd that 
on „plaintif depositing Rs. 18,000 which he had to pay under a sale in his favour 
by the 1st defendant, within a certain time, defendanta should get released those 
properties and certain other properties which had fsllex to his share from the 
claim under a mortgage decree and that on defendants fulfilling the conditions 
imposed on them, the claim of the plaintuf on the suit bond should be seb off 
against the claims of the defendants and plaintiff should pay acs 4,200 to the 
defandants and a decree was passed in terms of the compromise ‘so far as those: 
terma related to the sabject mutter of the suit.’ Plarotifi failing to make the 
deposit, defondants applied ın exeoution for the payment of Ra. 2,200 aodording to 
the compromise, Plaintiff resisted the application on various grounds. He 
contended that as the term as to Ks. 2,20) did not relate to the subject matter of 
the suit, no decree could be taken to have been passed in respeot of ıt, and that 
the decree if one had been passéd in respect of it, was ultra vires. Ha also contended 
that the defendants having precluded themselves from performing their part 
of the contract by the oonduot of the 3rd defendant taking an assignment of the 
mortgage decree and purchasing the properties himeelf, could not enforce the 
payment. 


Held: that as the settlement of all the disputes and the payment of the 
amount wae a part of the consideration for the compromise, the compromise waa 
validly made into a decres ond that even if1t were otherwise, objection to the 
validity of the decree on that ground could not be takon in execution. 


But held ; though, in the first instance, plaintiff had commutted default by not 
making the deposit, defendants not having performed their part of the contract, nor 
made a continuing unconditional offer to comply with the terms of the contrac 
giving a reasonable opportunity to the plaintiff to see if the thing offered was 
the thing he was entitled to get but having by the oouduot of the 3rd defendant 
precluded themselves from performing their part of the contract they could not 
enforce the clause for payment in their favour, 


If both parties to a contract, A and B fail to perform their reciprocal promises, 
A wilfully, and B because he was not bound to fulfil his part unless A fulfils his 
part of the contract, the contract itself comes to an end by act of parties, and B can 
no longer claim performance of the specific obligation undertaken by A under the 
contract his only right being to claim compensation. 


Held: An offer that the 8rd: defendant was ready to release the properties from 
the mortgage deoree 1f the plaintiff paid Rs. 18,000 within a week was not an uncon- 


ditional offer und could not have the same affect as performance. 


Held also. A mero offer by posted letter, that the 3rd defendant waa ready to 
execute a release without having a document of release ready, was not a proper 
offer under 8. 98 of the Contract Act. 

Appeal against the order of the Court of the Subordinate 
Judge of Mayavaram, dated the 6th day of July -1911 in E. P. 
No 193 of 1910 in O. S. No, 29 of 1907. 


This Appeal coming on for hearing on Thursday, the 20th 
day of February, 1913; the Court (Benson and Sundara Ayar, 
[]-) delivered the following 
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Judgment :—We see no reason to differ from the finding of 
the Subordinate Judge with regard to the -1st and:2nd conditions 
to be fulfilled by the 1st defendant before the 2nd and 3rd 
defendants could claim to take out execution for the amount in 
question. But the finding with regard to the 3rd condition is 
unsatisfactory, It is admitted that the plaintiff did not deposit 
in Court the amòunt that he was bound to deposit, but the 
plaintiff alleged in ‘his objection petition that the 3rd defendant 
had taken an assignment of the decree in O. S. No. 66 of 1905 
and brought to sale the properties allotted to the plaintiff 
contrary to the obligation undertaken by the lst defendant to 
obtain a release of those properties from liability for the decree, 
If this allegation be true, they certainly cannot take out execu- 
tion for the amount.in question. We request the Subordinate 
Judge to take evidence on the above question and submit his 
finding thereon ; and also on the question whether the defendants 
were ready to fulfil their obligations under paragraph A (3) of 
the Razinamah. We reserve the questions whether clause B of 
the Razinamah can be treated as a part of the decree, and, if so, 
whether it is executable or should be regarded as declaratory. 
The findings will be submitted within two months after the 
receipt of this order and seven days will be allowed for filing 
objections. 


In compliance with the order contained in the above 
Judgment, the Subordinate Judge of Mayavaram submitted the 
following 


FINDINGS, 


1. The following questions have been remitted by the High Court for 
findings .— 


(1) Whether as alleged by the plaintiff, the 8rd defendant has taken an 
assigninent of the deoree in O. 8. No. 66 of 1905 and brought to sale the properties 
allotted to the plaintiff contrary to the obhgation undertaken by the first defendant 
to obtain a release of those properties from liability for the dearee. 


(2) Whether the defendants were ready to fulfil their obligations under para- 
graph A 8 of the Razinamah ? 


2. After the remand, the plaintiffs (respbndents) have examined one witness 

and filed exhibits I to IV and defendants 2 and 8 (petitioners) have filed exhibits 
“FandG. There is no doubt that the 8rd defondant has taken an nesignment of 
the decree in O. S. No. 66 of 1905 of tho Kumbakonam Sub-Court and brought to 
sale the properties charged under that decree which is a moiety of all the properties 
mortgaged including the-properties allotted to the planty. Tho 3rd defendant ha» 
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aéinoe purchased such properties and obtained symbolical delivery too. Exhibit I is 
the .assignment decd of the decree to the 3rd defendant. Exhibit IT is a copy of 
the sale certificate to the 8rd defendant and exhibit IT is the delivery account. 
These are all admitted for the petitioners. The only ‘question is whether 
these have been done contrary to the obligation undertaken by the 1st defendant 
to obtain release of those properties (the properties allotted to the plaintiff) ‘‘ from 
liability for the decreo.’’ In considering that matter, ıt 1s first of all necessary 
to exactly understand the 8rd condition in paragraph A of the Razinamah. It is 
this. The plaintiff undertakes to deposit Rs. 18,000 and interest as provided in 
four months of the Razi and the defendants are charged with the obligation to get 
the release of the plaintifi’s ahare of the properties from lability to the decree in 
O. 8. No. 66 of 1965, in 16 months from the date of the Razinamah. That means 
that ever after the deposit of the money into Court by the plaintiff, the defendants 
had apparently another 12 months’ tume to get the release. 


8. Now it is necessary to note a few dates. The Razinamah was on, the 9th 
April 1908. Bo the plaintiff was bound to deposit the Rs 18,000, and interest -— 
it would have amounted to about Rs. 27,000 then—by the 9th August 1908. The 
amount was not deposited within that tıme. The deoree-holder in O. S8. No 66 of 
1905 proceeded with the axecution of that decree and the sale was fixed for the 8rd 
March 1909. In order to avert the sale, the 8rd defendant appears to have 
bargained for taking the assignment of the decree and he is secn to have actually 
obtained the assignment as per Exhibit I on the 10th July 1909. It may be noted 
that under the Ram the defendants 1 to 8 are made liable to gat the release to the 
plaintiff. In less than a month of the assigninent, we find the Sid defendant and 
1st defendant sending the registered notices D and E to the plaintif on the Tth 
August 1909. Then the 4 months’ tıme for the deposit by the plaintiff had long 
past and even the 16 months’ period within which the defendants were to scb their 
part was to expire in two days more. By these registered notices, the plaintiff was 
even then called on to pay up'the amount payable in a week and even then there 
was no response. In faot the plaintiff returned the registered notices refused. 
These notices Exhibits D and E show that the assignment to the 8rd defendant 
was not to circumvent the plaintiff, and that the defendants gave the plaintiff an 
opportunity of performing his part even at that late stage. In this state of matters 
it is futile for bbe plaintiff to contend that the ist defendant was without the 
means to pay the balance of the amount due for the deoree in O. 8. No. 66 of 
1905 and that he would otherwise have deposited the amount due by him. Even 
granting that the 1st defendant had no means then, there were the defendants 2 
and 3 who, as I have already said, were also responsible for getting the release and 
the plaintiff's own witness admits that defendants 2 and 3 are rich men. Nor 
was it necessary that all the moneys due under the mortgage decrees should be paid 
for getting the release of the plaintiff's portion of the properties. In paragraph 5 
of the counter-petition, the- plaintiff states that he tendered the amount to the 
original plaintiff in O 8. No. 66 (Murugappa Ohetty) but that he refused to receive 
itand give a release. Thats not the undertaking ın the Razinamah and there is 
no proof of such tender. Exhibits F and G show that Muragappa Chetti’s heira 
applied for execution of the décree more than once. The plaintiff's witness admits 
that plaintiff had notioe of such petitions. Still he is not shown to have opposed 
the execution on any ground. Not even after the petitioners applied for execution 
in this case does the plaintiff appear to have offered to deposit the amount. Under 
these circumstances, I cannot, say that the assignment tothe Srd defendant was 
contrary to the obligation lard by the Razimamah and I must hold that the defen- 
dants were ready tofulfil'théir obligations. 
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This appeal came again for hearing after the return of the 
findings upon the issues referred by this Court to the Subordinate 
Judge of Mayavaram. 

K. Ramachandra Aiyar for Appellant. 

E. Srinivasa Iyengar and S. Muthiah Mudaliar for 
Respondent. 

The Court delivered the following 

Judgment -—Sadasiva Aiyar, J. :—The judgment debtor 
is the appellant in this appeal preferred against the order of the 
Subordinate Judge’s Court of Mayavaram passed on the execution 
petition filed by the 2nd and 3rd defendants as decree holders. 

The facts are alittle complicated but it is necessary to set 
out many of them in order to understand the contentions in this 
appeal. 

The plaintiff and the 1st defendant are brothers. They 
effected a partition of their properties about July 1897. In that 
partition, about 34 items of landed properties (among other 
properties) were divided between the plaintiff and the Ist defend- 
ant, the plaintiff obtaining for bis share certain specific properties 
out of the 34 properties and the lst defendant the remaining 
properties. In June 1899, the 1st defendant and the father of 
the defendants 2 and 3, since deceased, executed a simple bond 
for Rs. 10,000 in favour of the plaintiff. It has here to be men- 
tioned that though the plaintiff got in the partition of 1897 cer- 
tain specific properties out of the 34 items of land, all the 34 items 
bad been mortgaged by the 1st defendant before the partition in 
favour of a third person whom I will call the mortgagee. This 
mortgagee brought suit No. 66 of 1905 on the file of the 
Kumbakonam Sub-Court for sale of those 34 items against both 
the plaintiff and the 1st defendant ; the plaintiff (without protest 
apparently from the lst defendant) seems to bave raised the plea 
in the mortgagee’s suit that one half share in all the 34 items 
belonged to him and that the said half share was not liable for 
the mortgage as the sum advanced by the mortgagee to the Ist 
defendant was not a debt incurred by the 1st defendant for the 
benefit of both the plaintiff and the 1st defendant. The plaintiff, 
if the debt was not a proper debt, might have had those parti- 
cular items (out of the 34 mortgaged items) which fell to the 
plaintiff's share released from liability under the mortgage, but, 
as I said above, he seems to have attempted to get ane half share 
in every one of.the 34 items released from the mortgage. One 
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-other complication in the case is that in January 1903, the 1st 


defendant seems to have sold some of those properties which 
fell to his share (out of the 34 properties) to the plaintiff for 
Rs. 13,000 and,asked the plaintiff to pay that Rs. 13,000 to the 
mortgagee in, part satisfaction of the mortgage debt. The plain- 
tiff had failed to pay that Rs. 13,000 to the mortgagee and 
hence the mortgagee brought his suit No. 66 of 1905 to recover 
the, entire amount due under his mortgage by sale of all the 34 
properties. 


That suit No. 66 of 1905 was decreed only for the sale of 
one half sbare in all the 34 properties and the Court released 
the other half share on the footing that the plaintiff was entitled 
to the said half share in all the 34 properties. The partition 
under which the plaintiff got certain specific items out of the 34 
properties was thus ignored by that decree. It is not clear 
whether it was ignored because the partition was held invalid 
or not proved or because the partition was not relied upon and 
put forward by any of the parties. 


The present suit was brought by the plaintiff in 1906 as 
O. S. No. 38 of 1906 (in the Kumbakonam Sub-Court) on the 
simple bond for Rs. 10,000 executed in June 1899 by the Ist 
defendant and the father of the defendants 2 and 3 forthe re- 
covery of Rs. 18,000 and odd due under that bond. This suit 
No. 38 of 1906, of the Kumbakonam Sub-Court, afterwards 
became suit No. 29 of 1907 on the file of the Mayavaram 
Sub-Court. On the 9th April 1908, a Razinamah petition 
was filed in this suit by the plaintiff and by the defendants 
1 to 3 compromising all the disputes between the plaintiff and 
the defendants. The Court on that same date decreed in 
terms of the Razinamah “ so far as those terms related to 
the suit as detailed below”. It is doubtful (and it is a matter 
of dispute between the parties) whether by detailing all the 
terms ‘of the Razinamah in the decree after stating that the 
Court decreed in terms of the Razinamah in “ so ‘far as those 
terms related to the suit” whether all those terms were intended 
by the Court as relating to the suit and as decreed in the suit qr 
whether all the terms were detailed merely for the purpose of 
recording the terms of the Razinamah and only those terms 
which directly related to the right to recover moneys due under 
the bond of 1899 were intended to be decreed in that suit. 
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Now the terms of the Razinamah are’again of a complicated 
character, but as it is necessary to refer to them for understand-‘ 
ing the dispute, I shall set them out briefly. The terms are 
(A1), that, within the 9th August 1909, the three defendants’ 
should fulfil a condition which f will call condition'No. 1; (A2), 
that the three defendants should before that same date (9th 
August 1909) fulfil another condition which I will call condition 
No. 2; (A3), that upon plaintiff depositing Rs. 13,000 and’ 
interest thereon from January 1903 into Court for payment 
to the mortgagee the decree-holder in (suit) No. 66 of 1905, the 
defendants 1 to 3 should within the 9th August 1909 get 
released from liability under that decree the two sets of 
properties which belonged to the plaintiff out of the 34 
mortgaged properties, those two sets being (firstly) the properties 
which fell to the plaintiffs share in the division of 1899 and 
(secondly) the properties which had been included in the sale td 
the plaintiff by the first defendant in January 1903; (B), that if 
the three defendants fulfilled the above conditions (Al, A2 and 
A3) the amount due to the plaintiff under the’ simple 
bond of 1899 for Rs. 10,000 and the sum due to the 
plaintiff of Rs. 3,000 and odd should be set off against the 
sum of Rs. 16,000 and interest due to the Ist defendant by the 
plaintiff and that the plaintiff should pay Rs. 2,200 to the 2nd and 
8rd defendants (which sum would be the balance due to the defen- 
dants 2 and 3 after such set off) with interest from May 1899; 
(C), that if the defendants failed to fulfil conditions Al, A2 and 
A3 the plaintiff should recover Rs. 20,000 as due to him under 
the plaint bond with interest from the date of the Razinamah by 
execution against defendants 1 to 3. (There are certain other 
Minor terms in the Razinamah which need not be stated here.) 


Now, the defendants 1 to 3 have fulfilled the conditions Al 
and A2. They say that they offered and were ready and willing 
to fulfil the condition 43 and that their such offer, readiness and 
willingness should be treated as legally of the same effect as if 
they had actually fulfilled the condition 43 also. Then, they 
contend that under clause (B) of the Razinamah decree, the 
plaintiff ought to pay Rs. 2,200 to them and that the defendants 
2 and 3 are entitled in execution of this same decree to recover 
this Rs. 2,200 and interest from the plaintiff. On these conten- 
tions, they filed-the execution petition No. 193 of 1910 on the 
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26th November 1910 and prayed for the arrest of the plaintiff 
for the recovery of the Rs. 2,200 and interest. The plaintiff 
raised several objections to the grant of the prayer of this execu- 
tion petition of the defendants 2 and 3. Two of these objections, 
namely, that the defendants 1 to 3 did not fulfil conditions A1 or 
A2 are useless as the Sub-Court and also a Bench of this Court 
(when this appeal came on first before this Court) have found 
that the conditions Al and A2 had been fulfilled by the defend- 
ants before this execution petition was put in. Two other 
objections of the plaintiff remain to be considered. The first 
objection is that the 3rd condition (A3) had not been fulfilled by 
the defendants before this execution petition was filed and not 
only that the third condition had not been fulfilled before the 


-execution petition was filed but the defendants had precluded them- 


selves from fulfilling that condition by certam acts of the 8rd defendant. 
The second objection was that even if the defendants had fulfilled 
all the three conditions, the term (B) of the Razinamah petition, 
namely, that on the defendants fulfilling those conditions, the 
2nd and 3rd defendants should recover Rs. 2,200 from the 
plaintiff was not a term which related to the dispute in the 
plaintiffs suit brought on the bond of Rs. 10,000 and that 
therefore there was and could be no decree passed for that 
amount in the suit No. 29 of 1907; in other words, the gist of 
that objection is that the defendants 2 and 3 should bring a 
separate suit on the promise recorded as term (B) in the 
Razinamah decree and cannot claim that an executable decree 
for that amount has been passed in this suit No. 29 of 1907. 

I shall shortly deal with the second objection. Having 
regard to the nature of the pleadings in the suit No. 29 of 1907, 
I think that the term (B) of the Razinamab was intended to be 
one of the considerations which moved the defendants 1 to 3 in 
consenting to the term (C) of the Razinamah which directly 
related to the plaintiff's claim. It has also to be noted that the 
amount of the plaintiffs claim is set off even under the pro- 
visions of the term (B) against the plaintiffs claim. I therefore 
hold that the term (B) is a part of the decreed provisions in the 
suit No. 29 of 1907 and not merely one of the recorded provi- 
sions. In this view, the law laid down in the cases reported in 
Job Kuruvetappa v. Izari Ssrusappa 1! and Purna Chandra Sarkar 
v. Nal Madhub Nandi 1 applies and the term (B) can be lawfully 

1, (1906) I. I). R, 80 Mad, 478. 3. (1908) 6 O. W. N. 486, 
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made part of the decree and the liability created by that term 
can be enforced in execution proceedings. As, on this question, 
I agree with the observations in Gobinda Chandra Pal v. Dwarka 
Nath Pal 1 I shall quote certain passages therefrom. 

“The question whether any particular term of a petition of 
compromise incorporated in a decree, made under a power given 
by section 375 of the Code of Civil Procedure, relates to 
the suit, or is covered by its subject matter must be decided 
from the frame of the suit, the relief claimed, and the relief 
allowed by the decree on adjustment by lawful agreement. 
The mutual connection of the different parts of the relief granted 
by a consent decree is an important element for consideration in 
each case in deciding whether any portion of the relief is within 
the scope of the suit. No hard-and-fast rule can be laid down, 
each case being governed by its own facts.” “In Jasumuddin 
Biswas v. Buban Jelmi 2 Brett and Sharfuddin JJ., recognised 
the binding effect of the term in a decree which was the con- 
sideration for the relief granted in a suit as decreed on agreement 
of parties. The same view was taken in Gupta Naram Dass v. 
Bijoya Sundari Debya ® and Purna Ohandra Sarkar v. Nil Madhub 
Nandi 4. In the latter case, Ghose and Pratt JJ., held that a 
decree passed on a compromise cannot be regarded as wera vires 
simply because it goes beyond the subject matter of the suit and 
contains other conditions, and that, if those other conditions are 
the consideration for the compromise of the subject matter of 
the suit, they must be incorporated in the decree. 

Even if the term (R) could not lawfully be made part of 
the decree once it has been so made part of the decree as I think 
it has been in this case, the person bound by the decree 
cannot, in execution, object to that term as not binding upon 
him. The appellant’s vakil relied upon a passage in Gurdeo 
Singh and Chandrika Singh v. Rash Behari Singh © where Mooker- 
jee J. says that if a compromise decree “gives effect to the 
settlement touching properties extraneous to the litigation, the 
decree is to that extent clearly without jurisdiction and is inope- 
rative. I respectfully dissent from that dictum as it is opposed 
to the decision of this Court in the Manager of Sri Meenakshi 
Devastanam, Madura v. Abdul Kasim Sahib © where Benson and 


1. (1908) I. L. R. 85 Cal. 887. 2. (1907) L L. R. 34 Cal. 456, 

3. (1897) 2C. W. N. 668. 4 (1901):6 C. W. N. 485. 

5. (1908) L L. R. 88 Cal. 198 nt p. 228. 6. (1908) I. L. R. 30 Mad. 421. 
12 
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Wallis JJ., held that any objėction to such a decree giving reliefs 
in respect of such matters not relating to the suit, ought to have 
been taken by way of appeal and could not be urged when exe- 
cution of the decree is sought. 


Now I shall deal with the first and the principal objection 
of the plaintiff. This objection has again to be divided under 
two heads. The first head is that defendants have not fulfiled 
the. third condition (A3) and hence cannot take advantage 
of the provision (B) in their favour, The second heading 
of the objection is that they have absolutely precluded them- 
selves from fulfilling that third condition. Taking the first 
head of the objection, the reply of the defendants 2 and 3 is, as 
I said before, that they had made an offer to fulfil the third 
condition and as the plaintiff did not accept that offer, the 
defendants are in as good a position as if they had fulfilled the 
third condition. It seems to me that in execution of a decree 
wbich gives a particular relief to the defendants 2 and 3 only if a 
condition is fulfilled, they cannot get that relief unless they fulfil 
that condition or unless the fulfilment of that condition has been 
made impossible by the plaintiff. I also think (a) that the offer 
to fulfil that condition should be kept always open and (6) that 
the offer relied-upon ought to bean unconditional offer. Again 
the second head of the objection seems to me to be clearly valid. 
The defendants not only have not fulfilled the condition of 
getting the plaintiff the two sets of properties out of the 34 
properties released from the mortgage decree but the third 
defendant obtained a transfer of the mortgage decree, brought a 
half share in those two sets‘of properties belonging to the plaintiff 
to sale in execution of that decree and purchased them himself. 
Thus, that mortgage decree has fully operated on and destroyed 
plaintiffs rights in those properties and the third defendant 
by his acts bas rendered it impossible for the defendants 1 to 
3 to get those properties released from the effects of that 
decree, effects which were threatened at the time of the 
compromise and consummated afterwards. Of course, as 
the plaintiff neglected: to perform his part of the agreement 
forming the third condition in the Razinamah, namely, the 
payment of Rs. 13,000 before the ‘9th August 1908, the 
defendants 1 to 3 were not bound to fulfil before the 9th 
August 1909 their part of that agreement and they could 


PART XI] THE MADRAS LAW JOURNAL REPORTS 341 


under Sections 51 and 54 of the Contract Act refuse to per- 
form their part of the promise and even claim compensation 
(besides) from the plaintiff for any loss which they have 
sustained by the plaintiffs non-performance of his preliminary 
promise, to pay Rs. 13,000; but if both the parties to a contract 
(whom we might call Aand B) fail to perform, their reciprocal 
promises, the one (A) wilfully and the other (B) because he was 
not bound to fulfil his part unless A had fulfilled his preliminary 
part, the contract itself clearly comes to an end by the acts of 
both parties A and B except for the purpose of enabling the innocent 
party (B) to claim compensation from A. B, however, cannot claim 
the performance of the specific obligation undertaken by A under 
the contract after B had himself (though lawfully) put an end to 
it. IfB wants to hold A to the specific performance of A’s 
contract, B must fulfil-his own promise or make an unconditional 
continuing offer to fulfil his promise. Under Section 38 of the 
Contract Act, an offer equivalent to performance in the eye of 
the law must be unconditional. In the present case, the offer 
under letter Exhibit D is not unconditional as it says that the 
third defendant was ready to release plaintiff's properties under 
the decree in suit No. 66 of 1905 only if plaintiff paid 
Rs. 18,000 and the tnterest within one week's time. Further, an offer 
under Section 38 (see clause 3 of Section 38) must be such that 
the promisee must have a reasonable opportunity of seeing that 
the thing offered is the thing which the promisor is bound by his 
promise to deliver. Now the English and Indian cases have 
established that a mere offer by registered posted letter to deliver 
something or rather, the expression by a letter of a willingness 
or readiness to deliver is not a proper offer, As Shepherd J., 
says in his Contract Act, A sufficient tender of money is not 
made if the money is locked up ina box, nor of goods if they 
are enclosed in a cask which the other party is not allowed to 
open.” Following that analogy, a mere offer by posted letter 
that the 3rd defendant is ready to execute a release without 
having a document of release ready to be delivered is not a 
proper offer. Again as said in Haj Abdul Rahman v. Haj Noor 
Mahomed 1 and Belar Lal v. Ram Ghulam, 2 the plea of tender is 
incomplete as an answer.to an action (and, by analogy, as an 
answer to a defence) unless accompanied by a tender in Court. 





1. (1084) I. L. R. 16 B. 141. 2. (1902) I. D. R. 24 All. 461. 
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In the present case, the third defendant who obtained the 
transfer of the decree in suit No. 66 of 1905 did notexecute a release 
deed, did not show it to the plaintiff and did not offer any such 
deed unconditionally or even make his mere expression of willing- 
ness and readiness unconditional. Hence the offer under Exhibit 
D was not a legal or proper offer. When the plaintiff failed to 
pay the Rs. 13,000 the defendants had two courses open to them, 
They might refuse to perform their part of the promise (namely, 
the procuring of the release), and claim compensation for plaintiff's 
breach of contract (see Section 54 of the Contract Act) or they 
might notwithstanding the plaintiff's breach fulfil their (defen- 
dants’) part. of the contract by performing their reciprocal promise 
and then claim all their rights under the contract as a subsisting 
contract. The plaintiff in not having paid the money broke the 
contract wrongfully and the 3rd defendant in not having got the 
plaintiffs properties released and‘in obtaining transfer of the 
decree and executing it also broke the contract though rightfully 
and must be deemed under Section 54 of tbe Contract Act as 
having also himself avoided the contract. In the result, I hold 
that the defendants 2 and 3 cannot obtain any relief in pursuance 
of the term (B) of the Razinamah decree as they have not fulfilled 
the conditoin (A 3) which is preliminary to their obtaining that 
relief, as they have never made an unconditional offer to fulfil 
that condition, as they have never made an offer which gavea 
reasonable opportunity to the plaintiff of seeing that the thing 
offered is the thing which he was entitled to get (Section 38 clause 
3 of the Contract Act) and lastly as the offer has not been acon- 
tinuing offer, the defendants having, by the third defendant’s 
conduct, precluded themselves from fulfilling that condition which 
involves the release of the ‘plaintiffs properties from a decree 
which subsists no longer as a decree but has resulted in the 
fruits which have been gathered by the third defendant. In the 
result, in reversal of the Lower Court’s order which allowed the 
execution of the decree in favour of the 2nd and 3rd defendants, 
I would direct that their Execution Petition shall stand dis- 
missed. As the plaintiff relied upon several invalid and even 
dishonest pleas besides the pleas on which he has succeeded 1 
would make no order as to costs in either Court. 


Ayling, J.—] agree. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Sadasiva Aiyar. 


Kanagammal, and another Petitioners * (Petitioners 
Plaintiffs). 
v. 
Panchapakesa Odayar, and Respondents. (Respon- 
another. dents Defendants). 


Cicil Procedure Code (Act Vof 1908,)— O dor 33, Rules 2,38,5—Pauper application 
—jonmg unsustainable clams wrth good ones—No ground for 1ejeoting —Misjoindêr, 
maisiakes of law or fact, not within O. 33 R.2—Power to direct amendmont—Inherent 
power—8. 141—Exrtension of O. 6, R. 17 by 


Order 88, R. 5 does not allow the réjection of an application for lenve to sue 
in forma pauperis on the ground that patently unsustainable claims have boen 
joined in tho application with claims that are sustainablo. 


Tt 18 only where the allegations do not disclose any causé of action as regards 
any of the reliefs that the application could be rejected. 


Order 88 r. 5 refers only to rules 2 & 8. O. 38, R. 2 does not deal with mis- 
takes of Jaw or fact or mistakes such as non-joinder or muajoinder found in tho 
plaint. 


Suit by a concubine and her son for maintenance agamst the membors of the 
fumily of her paramour is not open to the objection of musjoinder. 


The power to direct a pauper applicant to amond his application by dcleting 
unsustainable claims, is ono of the inherent powers of the Court ond no specific 
provision of the Uode 18 necossary to enable it to exercise tho power. 


S. 141 0 P C. extends the provisions of O. 6, R. 17 to pauper wpplications. 


Petition under S, 115 of Act V of 1908, praying the High 
Court to revise the order of the Court of the Subordinate Judge 
of Mayavaram in Original Petition No. 359 of 1911, 


T. R. Ramachandra Aryar for Appellant. 
T. Rangachariar for Respondent. 


The Court delivered the following 


Judgment : —Plaintiffs are the petitioners. The 1st plain- 
tiff is the mother of the minor 2nd plaintiff. Their application 
to the learned Subordinate Judge of Mayavaram to be allowed 
to sue in forma paiperis to obtain reliefs of future mainten- 
ance and recovery of arrears of maintenance was rejected 
by the learned Subordinate Judge. The total value of the 
reliefs claimed by them was Rs. 11,700. The first plaintiff 
gave the value of the properties belonging to her as Rs. 327 
and the value of the properties belonging to the minor 2nd 
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plaintiff as nil. The Rs. 327 worth of moveables was of 
course aot sufficient to pay the Court fee stamps on the reliefs 
worth Rs. 11,700, the Court fee required being Rs. 535. The 
Lower Court did not go into the question whether the plaintiff's 
pauperism was established but it rejected the application on the 
ground that the requirements of O. 33, R. 5, had not been com- 
plied with by the petitioners. That Rule 5 says that the Court 
should reject an application for permission to sue as a pauper (a) 
where the application ıs not framed and presented in the manner 
prescribed by rules 2 and 3, (6) where the applicant is nota 
pauper, (c) where he has within two months next before the 
presentation of the application, disposed of any property 
fraudulently or in order to be able to apply for permission to sue 
as a pauper, (d) where his allegations do not show a cause of 
action, (e) where he has entered into any agreement with 
reference to the subject matter of the proposed suit under which 
any other person has obta:ned an interest 1n such subject matter. 
It is difficult to gather from the learned Subordinate Judge’s 
order what particular requirements of Rule 5 O. 33 had not 
been complied with by the petitioners. It is admitted that the 
questions (g), (c) and (e) arising under Rule 5 were not con- 
sidered or relied on by the Subordinate Judge and that those 


“clauses need not be considered in dealing with the petitioners’ 


application. We have only to consider clauses (a) and (d). 


As regards Clause (d), unless the petitioners’ allegations in 
their petition do not show “a cause of action” (that is, any cause 
of action), the Court cannot reject the application. The 
Subordinate Judge does not say in his order that the allegations 
do not show any cause of action. He only says that it is 
doubtful whether the 2nd plaintiff can be awarded maintenance 
if he was entitled to sue his putative father’s undivided brother 
(1st defendant) for partition of the undivided family properties 
of his said father and of the 1st defendant. 


It is the case of the defendants themselves that the 2nd 


plaintiff has no such right to sue for partition. If so, the 2nd 


plaintiff has undoubtedly a cause of action (if the allegations in 
the pauper application are true) to sue for maintenance. If again 
the 1st plaintiff is the permanent concubine of the Ist defendant’s 
deceased brother, her claim for maintenance cannot be said to 
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be groundless. As said in Vijendra Tirtha Swami v. Sudhindra 
Tirtha Swami at page 198, “where there is a ground for 
reasonable doubt, leave should be granted and should ‘not be 
refused.” In the Full Bench Case, Rathanam Pillu v. Pappa 
Pillai, 2 it was held that evidence onthe merits of the 
case of the pauper applicant cannot be gone into 
in the preliminary investigation of the question whether leave 
ought to be granted or not and K; Ranganayaka Ammal v. R. Ven- 
katachellapath: Nardu 8 was followed. It may be that the plain- 
tiffs when they claimed maintenance also on behalf of the two 
daughters of the Ist plaintiff, have added aclaim which is 
not supported by any cause of action vesting in the plaintiffs but 
clause (d) of Rule 5 does not justify the dismissal of an appli- 
cation simply because some of the several causes of action 
mentioned by the plaintiffs are not shown to vest in themselves 
and only the others vest in them. It is only where the plain- 
tiffs’ allegatidns do not show any cause of action as regards any 
of the reliefs that the application could be rejected under that 
Rule. 


We have thus leff*only to consider whether the application 
could be rejected under clause (a) of Rule 5. That clause says 
that if the application is not framed and presented in the man- 
ner prescribed by Rules 2 and 3 it shall be rejected. Rule 2 
says that the application shall contain the particulars required 
in regard to plaints in suits and a schedule of any moveable or 
immoveable property possessed by the applicant, with the esti- 
mated value thereof and that it shall be signed and verified 
in the manner prescribed for the signing ‘and verification 
of pleadings. As regards the particulars required by plaints 
in suits, we have to turn to O. 7, R. 1 and those parti- 
culars are contained in clauses a to i of O. 7, R. 1. 
I am unable to find any defect in the application either 
by omission of any of the particulars required by O. 7, R. 
1, by the omission of a schedule of property belonging 
to the applicant or by the omission of the signature and 
verification of the applicant. Then as regards R. 3 of O. 
33, that rule requires the presentation of the application by the 
pauper herself or by an authorised agent and there is no defect 


1. (1895) I. L. R 19 M. 197. 
2. (1902) 18 M. L. J. 292. 8. (1881)I- L R. 4M 323 
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alleged in regard to this particular either. The learned Subordi- 
nate Judge seems to think that because the Ist plaintiff's cause 
of action for her maintenance claim is different from the 2nd 
plaintiff's cause of action for his maintenance claim, therefore 
the application is not framed in the manner prescribed by O. 
33, R. 2. I am unable to agree with him. In the first 
place, O. 7, R. 1 which relates to the particulars to be 
contained in the plaint and which is incorporated in O. 
33, R. 2 does not deal with the question of mistakes of law or 
fact or mistakes of non-joinder or misjoinder found in the plaint. 
It only deals with the question whether the particulars (a) to (4) 
mentioned in that Order are found in the plaint. If they are so 
found, the application is framed in the manner prescribed by 
O. 33, R. 2 and that is all what O. 33, R. 2 requires. 
In the second place, I am unable to see that there is any 
misjoinder of causes of action so far as the claims of plaintiffs 1 
to 2 to be awarded maintenance are concerned. Order], Rule 1 
allows several plaintiffs to bring a single suit though the causes 
of action of the several plaintiffs are different, provided that the 
transaction out of which their separate claims arise is one and 
that any common question of law or fact exists in respect of the 
separate claims. In Nilamadhab Mitter v. Jotindra Nath Mitter, 1 
it was held that a husband and a wife and their son could all 
join in a single suit to recover the maintenance due to them 
separately, the words of 0.1, R. 1, C. P. C. being relied on 
for that conclusion. 


Lastly it is urged that as the plaintiffs claim maintenance 
on account of the Ist plaintiff's daughters (2nd plaintiffs sisters) 
also and as the plaintiffs have no cause of action vesting in 
themselves to sué for such maintenance, the pauper application 
which includes such an unsustainable claim must be rejected. As 
I said before O. 33, R. 5, clause (2) does not allow the 
rejection of the application on the ground that patently unsus- 
tainable claims have been joined in the application to sustainable 
claims. It is only if the application is not framed and presented 
in the manner prescribed by rules 2 and 3 that the application 
can be rejected, But it is further contended (a) that the Court 
has not got the power to direct the application to be amended 
by striking out that portion of the prayer which claims the 


1. (1918) 17 C. W. N. 841. 
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unsustainable reliefs, (b) that if the Court has no power to order 
the application to.be so amended, it would be unable. to find out 
the separate value of the sustainable reliefs from the total value 
of Rs. 11,700 given in the application for both the sustainable 
and the unsustainable reliefs, and (c) that the Court would again 
be unable in consequence to find out whether the Rs. 327 which 
is the value of the plaintiffs’ properties could cover the court fees 
due on the sustainable reliefs and hence whether the application 
to sue as pauper could be granted as regards even the sustain- 
able reliefs. On these contentions, it is argued that the proper 
course was taken by the Court under these circumstances when 
it wholly rejected the application. 


As regards the argument under the heading (a) I do not 
agree with the contention that the Court has not got the power 
to order the amendment of the application if it is improperly 
framed through misjoinder of causes of action and of reliefs. 
No doubt, O. 6, R. 17 relates only to the power of the 
Court to allow parties to alter and amend pleadings; and the 
word “pleadings” means only plaints and written statements 
(See O.6, R. 1); and an application to sue as a pauper 
becomes a plaint and therefore a pleading only after 
itis granted (See O. 33, R. 8). But the power of a court 
to direct a pauper applicant to amend his pauper application 
is one of. the inherent powers of the court and it does not 
require any specific provisién of the Civil Procedure Code to 
enable the court to exercise this power. [am also of opinion 
that S. 141 C. P. C. which makes “the procedure” provided in 
regard to suits applicable to other ‘‘ proceedings ” algo, governs 
proceedings connected with pauper applications and thus 
enables the court to apply the provisions of O. 6, R. 17 to 
such proceedings. 


In the result, I hold that the learned Subordinate Judge 
acted illegally and with material irregularity in rejecting the 
pauper application on the grounds set out by him, I set aside 
his order and remand the application for proper disposal with 
reference to the above remarks. I shall make no order as to 
costs in this court. Costs in the Lower Court will abide. 


Kanegammal 
v 


Panchapa- 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. Justice Sadasiva Aiyar and Mr. Justice 
Spencer. 
K. K. Narayanan Nambudripad—Petitioner * Appellant. 
v. 
M. K. Krishna Patter and others—Respondents. 


Malabar Law—Kanomdar—Decres for redemption any day within two dates— 
Lease of uncertain duration—Emblements—Right to—Tvansfer of Properiy Act, 
8. 108 (i)—Malabar Tenant's Improvements Aot—Paddy plants, improvements. 


A Konomdar against whom a deoree for redamption is passed and who could 
be redeemed under the decree any day between two given dates is in the position of 
a tenant holding under a lesse of uncertain duration and is entitled to tho crops 
raised by him and standing on the land when he ia redeemed. 


Per Sadasiva Atyar, J. (Spencer J. doubting). The paddy plants raised by the 
Kanomdar are improvements within the meaning of the Malabar Tenant's Improve- 
ments Act for which he ie entitled to be paid. 


Appeals from the orders of the Court of the Subordinate 
Judge of South Malabar at Palghat in A.S. Nos. 108 and 132 of 
1912 preferred against the Orders of the’ Court of the District 
Munsif of Alatur in E. P, Nos. 628 and 629 of 1911 in O.S. 
Nos. 363 and 364 of 1904. 

The plaintiff mortgagor got a decree for redemption 
of Kanom on his depositing within six months from the date of 
the decree (4th and 5th December 1906) the Kanom amount and 
value of improvements less arrears of rent from 1077 to 1079 
and future rent from 1080 till surrender. The decree directed 
that on such deposit the Kanomdar (the 12th Defendant) 
should put plaintiff in possession of the mortgaged properties 
with all improvements. On appeal the time was extended by six 
months from the date of the appellate decree (16th March 1909), 
the Lower Court’s decree being confirmed in other respects. 

The decree-holder deposited on the 4th September 1909 
(20th Ohinga 1084) Rs. 2076-7-10 being the balance after deduct- 
ing the sum which was allowed to be set off against the Kanom 
and value of improvements directed to be paid under the decree; 
future rent from 1080-1084 was set off and a petition was put in 
by him on 7th September 1909 for attachment and delivery of the 
properties with the crops thereon. Notice of the deposit was 
issued on 11-9-09. The parties on the 15th September 1909 
consented to an amin being deputed to prepare a report on the 
"ALA. A. O. No. 1994198 of 1912. ~~ 19th December 1918, 
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mesne profits and the crops yielded by each land as also the 
account of the cultivation expenses. The right of the 12th 
defendant to the crops then standing on the land or only to 
cultivation expenses was left to be determined in a subsequent 
application. But after the execution application was put in and 
before the amin went to the spot the 12th defendant had harvest 
ed the crops on almost all the lands. Possession was delivered 
on the 17th September 1909. The decree-holder now claims that 
as he had deposited the Kanom and value of improvements on 
the 4th September 1909 he is entitled to 6 per ten. of the 
Kanni produce of that year. Kanni crops raised on the lands 
in 1084 were harvested in 1085. 


The Subordinate Judge held as follows: “The treasury 
receipt was produced into court only on the 7th September 1909 
(23rd Ohingom 1084). From 24th Chin. 1084 to 3rd Kanni 1085 
when the properties were delivered there was only a period of 
12 days during which after the deposit the counter-petitioners 
were in possession of the lands decreed to the respondent and 
on this ground this respondent claimed the Kanni crops of 1085 
as belonging to him oyerlooking the fact that the Kanni crops 
represented the interest on the mortgage amount and the cultiva- 
tion expenses incurred in 1084. The Kanni crops were to be 
applied towards the interest on the mortgage for part of the 
year 1084 and the cultivation expenses for raising the crops 
in 1084.” 

C. V. Ananthakrishna Aiyar reliedon Ramalinga v. 
Samiappal, Champat Singh v. Jangu Singh ? and Broom’s Legal 
maxims. 

A. Narayana Sarma and Mr. N. A, Krishna Aiyar for Res- 
pondents. 


There is no liability to account under S. 76 (i) or S. 84 of the 
Transfer of Property Act. Liability arises only from the time 
when we could have taken the money out of Court. This could 
not be done in this case till the notice of deposit was issued by 
the Court on the 11th and posted for hearing on the 15th for 
disposal. Possession was given to the appellant on the 17th. 

Value of the crops and cultivation expenses had not been 
deposited and compensation is due to us for the same and 

1. (1889) I.L.R. 18 M. 15. 9. (1912) 28 M.L.J. 788 (P.0.) 8.0. 17 O.W.N, 793. 
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we are entitled to continue in possession till actually evicted by 
due process of law under the terms of the original lease. See S.5 
of the Malabar Compensation for Tenants Improvements Act. The 
fact that the preliminary decree does not provide, for, the same 
matters not, because under S. 6 Sub-slause 3 the Court executing 
fhe decree has to take this matter into consideration. Even 
before the passing of the Malabar Compensation Act the law was 
the same. Mortgagee is entitled to the increase and decrease found 
due on the date of actual eviction Krishna Pattar v. Srinivasa 
Pattar1, Revaluation even after decree can be asked for Ramunni v. 
Shanku 2. Kanomdar is entitled to remove the trees planted by 
him Vasudevan Nanibudripad v. Valia Chathu Menon 8, Kanom- 
dar has a right to remove the improvements effected by him 
Angamimal v. Aslams Sahib 4. 

All improvements for which compensation could not be claimed 
can be removed by the tenant, and the Court must also give him 
a reasonable time to do the same. S.7 Malabar Compensation 
Act. Kanomdar is also a lessee. S.3 of the Malabar Compen- 
sation Act, Gopalan Nair v. Kunhan Menon 5 where Silapani v. 
Ashtamurthi Nambudri 8, is approved and he is entitled to the 
emblements. 

Kanomdar is entitled to the crops and not liable for mesne 
profits. S. A. 786 of 1912. He is not a trespasser after deposit 
of money. Rukmani Bat v. Venkatesh 7, 108 (i) Transfer of 
Property Act and Deo Dut v. Ram Putar 8, referred to. 

The tenancy is of an uncertain duration, as we do not know 
when he may deposit the money and it is determind by an act of 
law. The crops represent the interest on our money. Mortgagor 
is not entitled to mesne profits after the deposit of the money. 
For accounting after tender see Satyabadi Behara v. Hara- 
bati ®, and Ram Din v, Bhup Singh 19, 

The Court delivered the following 

Judgments :—Sadasiva Aiyar, J.:—The Kanom mort- 
gagee while he is also a lessee (See S. A. 786 of 1912) has as 
lessee even higher rights than an ordinary lessee (Vasudevan 
Nambuaripad v. Valia Chathu Achan 8. 


1. (1898) LIAR. 20 M. 194, 8.0. 7 M.L.J. 159. 2. (1884) LL.B. 10 M. 867. 

3. (1896) I. L. R. %4 M. 47 (F. B). 4, (1911) 21 M. L. J. 891. 

5, (1907) I, L. R. 80 M, 800. 6. (1889) I. L. R. 9 M. 882. 

7. (1907) I. L. R. 81 B. 627. 8. (1886) I. L. R. 8 A. 502. 

9. (1907) I. L. R. 34C. 228 at 982. 10. (1908) I.L.R. 80 A. 295 at 280. 
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Following second appeal 786 of 1912 I would hold that 
paddy plants raised by a Kanom mortgagee judgment-debtor 
are improvements and if the respondents (mortgagee-judgment- 
debtors) had only the rights given them by tbe Malabar 
Improvements Act, they would be entitled to claim 4 of the 
value of the plants if they were “sold by public auction to be 
cut and carried away.” 

But the principle embodied in section 108 clause (t) of the 
Transfer of Property Act which principle so far as my knowledge 
goes is also the common law of this country, allows to a lessee 
whose lease of uncertain duration determines ‘by any means 
except the fault of the lessee, a right to carry away all the crops 
planted or sown by him. In the present case, the decree 
sought to be executed does not fix a certain date for the 
termination of the Kanom lease but merely allows the mortgagor- 
decree-holder to deposit the decree amount on any date between 
23rd March and 23rd September 1909, and thus to put an end 
to the lease on that uncertaia day between 23rd March and 23rd 
September. The lease thus became by the decree a lease of 
uncertain duration and the mortgagee-lessee was therefore 
entitled to reap the harvest raised by him and to appropriate 
the entire crops raised by him. 

The cases yuoted by the appellant’s learned vakil as 
regards the rights of mortgagors and mortgagees who have not 
been given, by the statute or customary law of the country, the 
positions also of lessors and lessees are not relevant to the 
decision of this appeal. 

The appeal is therefore dismissed with costs. Appeal 
against Appellate Order No, 123 follows. 

Spencer, J.:—I feel a certain degree of hesitation in following 
the judgment in- S. A. No. 786 of 1912 to which my learned 
brother was a party, because I doubt whether the words in S. 10 
of the Malabar Compensation for Improvements Act (I of 1900) 
“plants spontaneously grown during the period of the tenancy 
or sown or planted ” include annual crops such as paddy. 


But I think in respect of growing crops the respondent is 
entitled to the benefit of the principles enacted in S. 108 (é) of the 
Transfer of Property Act seeing that a Kanomdar has certain 
rights usually belonging to lessees as well as those belonging to 
mortgagees. 


Badasiva 
Aiyar J. 
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Itis true that S 117 of the Transfer of Property Act excludes 
agricultural leases from the operation of 108 except so far as the 
Local Government has by notification extended its provision to 
apy particular area, but in Vasudevan Nambudripad v. Valia 
Chathu Achan 1, it was observed that a Kanom demise was not 
a purely agricultural lease and that rules in this Act which are 
founded on reason and equity might with propriety be applied to 
cases of this sort. 

The provisions of S. 108 (i) are in accordance with the com- 
mon law right by which a tenant for an uncertain period has under 
the name of emblements right to the benefit of growing crops of such 
species as ordinarily repay the labour by which they are produced 
within the year in which that labour is bestowed. Although a 
Kanom demise is usually for a fixed period of 12 years, the period 
is often, as in this case, exceeded and if the Kanomdar is left in 
any uncertainty as to the date when his rights may be redeemed, 
I consider that he holds under a lease of uncertain duration. In 
this case six months' time was given from the date of the 
appellate decree to pay the money for redemption which would 
extend the time till September 23rd 1909 but tke crops were 
actually harvested on September 15, 1909; and the appellant 
was put in possession a few days later. Ramalinga v. Samiappa 3, 
which was cited by appellant’s pleader was a case of a 
mortgagee in possession who claimed, the value of crops from 
an execution purchaser. The mortgagee in that case did not 
stand in the same position as the Kanomdar in the present case 
who had certain rights of a tenant as well as those of a mortgagee. 

I agree that these appeals should be dismissed with costs. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
Present :—Mr. Justice Sadasiva Iyer. 


Manjunathaya Petitioner * in Cr. R. C. 
No. 568 of 1912. (2nd accused.) 
Subaraya Bhatta Petitioner in Cr. R. C. No. 582 
v. of 1913. (1st accused.) 
King Emperor 


Evidence Acts Ss. 26, 93T—" Relates to diacovery''—Statement that acoused stola 
the money and the money was in G heap of rubbish—Firsi statement tnadnissible— 
Admisssble to prove money to be stolen money—Production by the accused himself— 
Admissible, notwithstanding. 


1. (1898) L L. R. 24 M. 47 at 56. 2. (1889) I. L. R. 18 M. 16, 
* Cr. R. O. Nos, 568 & 582 and Or.R.P. Nos 461 & 472 of 1918. tth March 1914. 
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Where an accused person stated to the police that he stole the missing money 
and that it would be found in a heap of rubbish (close to his house) and immediately 
after went to the place and took out the coins, 

Held that the statement that he stole the money was inadmissible but the 
other statement vis., that the stolen money would be found in the heap of rubbish 
was admissible not only for showing that cartain property was found in the rubbish 
but also for showing that that money was the missing money. 


The fnot that the articles were taken out by the acoused himself and the Police 
did nothing towards the discovery does not make the statement one unconnected 
with the discovery and therefore inadmissible. 


Queen Empress v. Nana (1) followed. 

Petitions under Sections 435 and 439 of the Code of Crimi- 
nal Procedure 1898, praying the High Court to revise the judg. 
ment of the Joint Magistrate of Coondapur in Criminal Appeal 
No. 32 of 1913 preferred againt the judgment of the 2nd Class 
Magistrate of Coondapur in Calender Case No. 2 of 1913. 


B. Sitarama Row, for the 2nd accused. 

K. Yegnanarayana Adiga, for the 1st accused. 

The Public Prosecutor (C. F. Napter) for the Government. 
The Court made the following 


Order :—Oriminal Revision Petition 568 has been filed by the 
second accused Manjunathaya and Criminal Revision Petition 582 
by the first accused Subaraya Bhatta, They were convicted under 
sections 461 and 380 of the Indian Penal Code on the finding that 
they broke open a clused copper dabbi buried in the store room 
of the Kamalashili temple situated in a village in the Coondapur 
Taluk. I may at once say as regards the second accused that 
there is no evidence worth the name that he committed theft of 
any coins from the dabbi of the temple which contained the cash 
and metal plate offerings made by the temple devotees. His 
confessional statement if it is admissible in evidence at all, 
merely shows that he received some coins from the first accused. 
This may be evidence of his having received stolen property but 
not of his having committed theft. His conviction and sentence 
must be set aside and his bail bond discharged. 

Coming to the case of the Ist accused, his conviction is 
based upon the following facts, namely, that he told P. W. 1 
sometime before the theft was discovered on the 6th June 1913 
that as his pay had not been disbursed tohim, he would steal 
the dabbi in which the offerings in cash and gold and silver 
trinkets are placed by the devotees of the temple. The evidence 

1 (1888) I. L. R. 14 B. 380. 
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of the Prosecution witnesses 6 and 7 proves that the Ist accused 
obtained from the Prosecution 6th witness in April 1913 the 
duplicate key of the room in which the dabbi was kept on some 
pretext the key was afterwards returned and that he had another 
key made for himself through the Prosecution witness 7 (a 
goldsmith) in accordance with the impression of a key made in 
wax and left with the prosecution 7th witness by the accused. 


The evidence of the prosecution witnesses 1 to 5 proves 
that the lst accused made the following statements: namely, 
that he and the 2nd accused stole the missing money from the 
dabbi, and that that stolen money will be found in a heap of 
rubbish close to his house. Then there is the fact that just 
after making these statements he went to that rubbish heap in 
the presence of two police constables and of the witnesses who 
made the search in his house and took out certain coins and 
metal plates similar to the coins and plates usually offered by 
the devotees and kept in the dabbi, On the above facts, the 
first accused was found guilty by both the courts below. 


It is argued before me that the coitis and the gold and silver 
pieces taken from the rubbish heap have not been identified with 
the coins and pieces which had been placed in the temple dabbi, 
that the statement of the first accused to the police that he stole 
those coins and pieces from the temple dabbi is not admissible 
in evidence as it was not connected with the discovery of the 
coins etc, in the rubbish heap, that that portion of his statement 
which signified that the coins and pieces found in that heap 
were properties stolen from the temple dabbi is also inadmissible 
in evidence as even that portion of the statement was not con- 
nected logically with the discovery of the properties in the heap, 
and that even if it could be held that that portion of the state- 
ment would have been logically connected with the discovery of 
these articles if the police had themselves acted on that informa- 
tion and recovered the properties from the rubbish heap it could 
not be connected with the discovery on the facts of this parti- 
cular case, asthe articles were taken by the accused himself 
from the rubbish heap and not by the police in consequence of that 
information. 

As regards the first contention that the statement that he 
stole the articles is not admissible in evidence Mr. Adiga who 
appeared for the first accused is no doubt supported by all the 
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cases. With the greatest respect to the Judges who decided 
those cases, I entertain some doubt on the question though my 
doubt is of very little practical ‘consequence in the face of the 
dicta found in so many cases. Many departments of law are 
closely connected with the abstract sciences of metaphysics and 
logic, especially the department of the law of evidence. On the 
interpretation of sections 26 and 27 of the Evidence Act much 
logical acumen has been employed in many of the cases. As to 
whether a particular portion of an accused’s confessional state- 
ment (a portion separable in idea though generally incapable of 
separation by taking apart some of the actual words used by the 
accused) can be said to be distinctly connected with the discovery 
of any particular fact, there has been much difference of opinion 


I should myself have held, if I were not bound by authority that, 


any statement which forms a simple connected narrative leading 
naturally to the discovery of the stolen property is admissible in 
evidence and that only statements which are patently irrelevant 
to the discovery and which the police may be suspected to have 
introduced into the statement in order to fasten the guilt more 
securely on the accused were intended to be excluded by the 
Legislature as not connected with the discovery, especially as 
the Legislature distinctly contemplated that a direct confession of 
guilt might form part of the statement leading to the discovery 
(see the use of the expression in section 27 “ Whether it amounts 
toa confession or not”). When the accused naturally says “ I 
committed this theft ” and I have concealed the stolen property in 
suchand such a place ” and then leads the police to the place where 
the stolen property is concealed and the property is discovered, 
1 should think that the statement as to the whereabouts of the 
property is so naturally connected with the statement immedia- 
tely preceding it that he stole the property that the latter state- 
ment might also form one of the statements which are admissible 
in evidence though made in the presence of the police. How- 
ever, as I said, the authorities (one of the latest is Sankappa Rat 
v. Emperos) 1 seem to be clear on the point that a statement that 
the accused himself committed the offence is not admissible in 
evidence under circumstances similar to those in the present 
case. 

Then as regards the other portion of the statement of the 
lst accused namely that portion signifying that the property 

1. (1908) I.L.R. 81 M. 197. 
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stolen from the dabbi about which the police were then making 
an investigation will be found in the rubbish heap, I think that 
is a statement which is distinctly related to the discovery of the 
stolen property and is therefore clearly admissible, That statement 
sufficiently identifies the properties found in the heap with the 
temple properties stolen from the dabbi, 

The fact that the-rubbish heap out of which the stolen 
property was taken was in or near the accused’s compound and 
that he took it there from also proves the possession of the stolen 
property by the accused. A man found in possession of stolen 
property soon after the theft can be presumed to be the thief. That 
he was the thief was also indicated as I said before by the 
evidence of the prosecution witnesses 1,6 and 7. I cannot 
accept the argument that the fact that the police or somebody 


‘under the directions of the policc did not take the property from 


the place where the first accused said he had concealed it but the 
first accused himself took the property out of the rubbish heap 
indicates that the statement is not connected with the discovery 
and is therefore inadmissible in evidence. I agree with the 
decision of the Full Bench of the Bombay High Court (composed 
of Sargent C. J. and four other learned Judges) in Queen 
Empress v. Nana 1. In that case it was held that though the 
accused himself took the property from the place where he 
had concealed it, it could be held without any violence to ordinary 
language that the property taken and produced by him was 
discovered in consequence of the statement which he made 
immediately before he took the property and handed it to the 
police. In the result, I dismiss the petition of the first accused 
and confirm his conviction and sentence. 

He will surrender to his bail for serving the portion of the 
sentence remaining unserved. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Present :—Sir Charles Arnold White, Chief Jurtice, and 
Mr. Justice Oldfield. 

Rao Sahib T. Numberumal Chettiar Appellant,* 


v. 


Krisbnajee Respondent. 
Letters Patent, cl 15—Order as to cosis— Appeal from—Order incidental to 
judment—Interference in appeal, when meaning of judge's order not clear—Tims 
taken by review petition—No deduction for —Limitation. 
1. (1889) I. L. R. 14 B. 280. 
* O. B. A, No. 46 of 1912. 18th January 1914. 
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An appeal lies under the Letters Patent from an order as to coats merely when 
that order 1s only incidental to a ‘‘ judgment.” 

Manali Saravana Mudaliar v. Rajagopala Chetty (1) distinguished. 

Where the trial judge made an order that the costs should follow the evant but 
it was not clear as to how the learned judge intended the order to be worked out 
their lordships felt themselves at liberty to interfere with the order as the order as 
interpreted was not æ proper order. 


An appellant cannot olaim deduction for the time taken bya review petition 
presented by him. 


On Appeal from the Decree and Judgment of Mr. Justice 
Wallis dated the 28th day of March 1912 in the Ordinary Origi- 
nal Civil Jurisdiction of this Court. 

M. K. Ramaswami Atyar for Appellant. 

Grant and Greatorex for Respondent. 

The Court delivered the following 


Judgment :—The Chief Justice.—In this case two preli- 
minary objections were taken by Mr. Grant on behalf of the res- 
pondent to the hearing of the Appeal. The appeal is from a Judg- 
ment of Wallis J, sitting on the Original Side. The right of 
Appeal is created by clause 15 of the Letters Patent. Mr. 
Grant’s first objection was that no appeal lay since this 
was an appeal from an order as to costs only. The learn- 
ed Judge gave the plaintiff a decree for a certain sum 
and directed that the costs must follow the event. This 
is no doubt an appeal from an order as to costs only in the 
sense that the defendant only appeals from the judgment in so 
far as it directs that the plaintiff should have the general costs of 
the suit. It is not an appeal from a judgment or order which 
deals only with the question of costs. It is an appeal only as 
regards costs but it is not an appeal from an order as to costs 
only. For that reason it seems to me this case is distinguishable 
from the Full.Bench decision in Saravana Mudaliar v. Rajagopala 
Chetty 1. There Sir V. Bhashyam Aiyangar in his judgment says 
“The order... the subject-matter of the appeal is ex- 
pressly restricted to costs.” The order itself is set out in the 
judgment of Moore, J. and we have also looked into the records 
and the order was “ This court makes no order on the applica- 
tion except as to costs.” In the Full Bench case, assuming 
there was any adjudication, except as to costs, the adjudication 
to which the order for costs was incidental was not a “ judg- 
ment” within the meaning of clause 15 of the Letters Patent, 
whereas in the case now before us it cannot be suggested 
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that the adjudication to which the order for costs is inci- 
dental is not a judgment within clause 15. It seems to me 
the case before us is distinguishable from the Full Bench 
case on this ground. No doubt the general ruleis well settled 
in England. It is laid down in the case of Metropolitan Asylum 
District v. Hill 2 where Lord Blackburn refers to the rule that 
appeals shall not be brought merely for costs, or in relation to 
costs. Lord Watson says: “I quite concede the propriety of the 
rule that the Court of last resort ought not to entertain an 
appeal which involves nothing except the payment of costs.” 
But in England the question is regulated by section 49 of the 
Judicature Act, 1873. That section says in so many words “No 
order made by the High Court or any Judge thereof, by the 
consent of parties, or as to costs only, which by law are left to 
the discretion of the Court, shall be subject to any appeal, except 
by leave of the Court or Judge making such order,” We have 
no corresponding statutory restriction on the right of appeal. 
In section 35 of the Code of Civil Procedure no restriction is to 
be found. Section 35 is not one of the sections of the Code the 
application of which to the High Court is excluded by Section 120. 
If we turn to section 96 we find an express provision that no 
appeals lie from decrees passed with the consent of the parties. 
That section is to the same effect as the provision with regard to 
consent in Section 49 of the Judicature Act 1873. There is no 
provision corresponding to the provision in the Judicature Act as 
regards appeals in cases of orders for costs. Section 96 is not 
one of the sections which aremade inapplicable to the High 
Court. Of course the question as to whether, if at all, a Court 
of appeal should interfere with an order as to costs which are 
discretionary is an entirely different question. As regards the 
preliminary objection that in law no appeal lies from an order 
as to costs made in the circumstances in the order was made in 
this case, that is to say, as incidental to a“ judgment ” as regards 
that question I think our answer should bein the affirmative 
and that the preliminary objection should be overruled. Tbe next 
preliminary objection was that the appeal was out of time, On 
the 28th March Judgment was delivered. The decree which 
was finally drawn up bears date 28th March. This is in accord- 
ance with the usual practice. In accordance with the usual 
practice the draft decree was furnished to the solicitors in both 


3. (1880) L. R. 5 A. O. 582. 
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sides. The draft dealt with the direction as to costs on the 
footing that the plaintiff was to have the general costs of the 
suit. The defendant’s solicitor objected and asked that the 
case might be posted on minutes of decree. Onthe 24th the 
case was posted but, for some reason or other which is not 
clear, by this time the decree, in the form of the draft to 
which the defendant’s solicitor had objected, had been formally 
sealed and, to use the common expression, “issued”. This 
same to the knowledge of the defendant’s solicitor and he 
thought it wise to put in a review petition which he did 
on April 26th. On the Ist of May this review petition 
and also the draft decree which had been issued in the circum- 
stances which I have stated came before the learned Judge. He 
made an order which is endorsed on the back of the draft decree 
in these terms. “The decree has been issued by mistake as, 
when it was posted to be spoken to last week, I expressly direc- 
ted it to be posted again before me. It must be recalled and no 
decree passed until approved by me. Repost after Vacation ”. 
At the same time he made an order that the review petition 
should be reposted after the vacation. The review petition 
came before the learned judge on the 26th or 27th of July and 
the order made by the Judge was “ Agreed to be taken as if 
decree had been drawn up. I have entertained some doubts as 
to the correctness of the order as to costs, but I do not feel at 
liberty to interfere under Order 47 as I doubt if there is suff- 
cient cause within the meaning of the section ”. It has not been 
contended by.Mr. Devadoss on behalf of the appellant that the 
time occupied in connection with the presentation of the review 
petition can be deducted from the prescribed period of limita- 
tion within which he had to present his appeal. The authorities 
as to this are against him. 


11, I need refer only to Govinda v. Bhandari 1, Ashanulla 
v. The Coltector of of Dacca 4 and Pundlik v. Achut. 8. It is, how- 
ever, contended that there was sufficient cause for not preferring 
the appeal within the prescribed period by reason of the events 
which happened. The order of the learned Judge on the 1st of 
May endorsed on the draft decree, as it seems to me, practically 
tied the hands of the appellant. He was entitled to deduct from 





1, (1890) I. L. R. 14 M. 81, 2. (1868) I. L. R. 15 O. 242, 
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his period of limitation the time required for obtaining a copy of 
the decree. The learned Judge made an order that the decree 
should be recalled. I express no opinion as to whether the 
learned Judge had jurisdiction to make this order. In view of 
the order of the learned Judge that the decree was to be recalled 
it seems to me the appellant could not reasonably be required to 
present his appeal until some further order was made. I doubt 
whether in those circumstances he was entitled to present his 
appeal at all. The appeal was, in fact presented a day or two 
after the review petition was dismissed. The conclusion I have 
come to is that there was reasonable cause for non-presentation 
of the appeal within the prescribed period of limitation. 


Now we come to the most difficult question in the case and 
that is, can we interfere with the order of the learned Judge as 
to costs, and if we can, ought we to interfere? As I have said, 
the learned Judge gave the plaintiff a judgment for a certain 
sum of money. His order as to costs was “I think under the 
circumstances the cost must follow the event.” The words 
“ must follow the event” have been construed in different ways. 
They have been construed as meaning that the event means the 
result and if the plaintiff succeeds he is to get the costs. They 
have been construed especially in cases of counter-claims as 
distributive. I do not propose to discuss the various English 
authorities which have been cited. They are in connection with 
Order LXV, rule 1 of the Rules of the Supreme Court. I only 
refer to Hoyes v. Tate 1 where it was held that in an action 
tried with a jury where there are separate issues and the plain- 
tiff obtains a verdict and judgment, but the defendant is success- 
ful as to one of the issues, if the Judge makes no order with 
‘regard to that issue interfering with the incidence of costs under 
Order LXV, rule 1 the defendant is entitled to have the judgment 
drawn up so as to give him the costs of the issue on which he 
succeeds. 


The question has been discussed in India. The only Indian 
authority to which I need refer is the judgment of Sir Lawrence 
Jenkins in Parshram v. Dorabjs* an appeal from the origi- 
nal side. There the learned Judge says “An Appellate Court 
will not interfere with an exercise of discretion of a lower court 
unless it has proceeded on a manifestly wrong ground, such as 

1. (1907) 1 K. B. 656. 4, (1898) 2 Bom, L. R. 254. 
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the application of an erroneous principle or a misapprehension of 
the facts. So long as the discretion was in fact exercised, an 
Appellate Court will not interfere simply because it would itself 
have exercised the discretion differently.” The learned Judge 
cites Bew v. Bew 1 in which it is laid down that “if the costs 
are in the discretion of the Judge the Court of appeal will assume 
that the Judge exercised his discretion unless it is satisfied that 
he has not exercised his discretion. For the purposes of 
to-day I do not want to attempt to lay down any general propos- 
ition as to what are the circumstances in which an appellate 
court should interfere, if it so desires, with an order as to costs 
where the order purports to be made in the exercise of the dis- 
cretion vested in the judge. I do not want to suggest that I am 
not prepared to accept the proposition as laid down by Sir 
Lawrence Jenkins. But here we are dealing with a case in 
which the facts are of an unusual character. I think one is 
entitled to say, having regard to the history of this case, that it 
is not clear how the learned Judge intended his order as to costs 
to be worked out when he used the words, “the costs must 
follow the event,” When the draft decree came before him 
for settlement (it was an accident that the decree had already 
been ‘“‘issued’’) it seems clear from the terms of his order either 
that he thought that the draft decree did not carry out his 
intention as to how the order should be worked out, or at any 
rate that it was a matter for doubt as to how his order should be 
worked out. Otherwise it is impossible to understand why the 
learned Judge should have observed that the decree had been 
issued by mistake and that it should be recalled and that no 
decree should be passed until approved by him. When the matter 
was before him on July 26th or 27th for tbe purposes of the review 
application, there was an agreement that the decree should be 
taken as ifit had been drawn up. That agreement was for the 
purposes of that application only and for the purpose of enabling 
the learned Judge to deal with the application to review and I 
think it may be said that the agreement was without prejudice 
to any question as to whether the decree as drawn up ang, 
according to the learned Judge, issued by mistake, really embo- 
died the learned Judge’s intention. It is quite true that the 
learned Judge on the 26th or 27th of July had not an opportunity 
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of saying “the decree which you have agreed should be treated as 
having been drawn up does not represent my intention” and 
that he did not say so. It seems to me that is not conclusive 
when we consider that the learned Judge was then dealing with 
the question whether the case was one for review. He came to 
the conclusion that it was not a case for review because, as he 
puts it, he did not feel at liberty to interfere under Order 47 but 
he leaves on record the observation that he had doubts 
as to the correctness of the order as to costs. That, I 
take it, means that he had doubts as to the correctness 
of the manner in which the decree purports to work out 
his direction as to costs. Having regard to the special 
facts of this case [think it is open to us to consider the order 
as to costs as interpreted in the decree and that, if we come to 
the conclusion that the order, asinterpreted, is not the order 
which should have been made I think we are at liberty to inter- 
fere. 


The amount of plaintiffs claimis Rs. 22,700 odd. In 
paragraph 6 of the plaint the plaintiff gives credit to the defen- 
dant for a sum of Rs. 11,800 odd which he admits is due to the 
defendant as the price of certain timber supplied to him by the 
defendant. In paragraph 18 of the written statement the defen- 
dant pleads that after deducting certain items there remain due 
from him to the plaintiff a sum of Rs. 870-11-10. Among the 
items which the defendant says he is entitled to deduct is the 
‘balance of the price of timber supplied by the defendant. In 
his plaint the plaintiff puts this at Rs. 11,800 and odd. This 
amount as found by the Judge comes to Rs. 14,500 and odd. 


‘The defendant also sets up a counter claim for damages for 


alleged breach of contract. This the learned Judge dismissed. 
We have gone through the judgment of the learned Judge very 


‘carefully and we have also considered the correspondence between 


the parties. As regards the various items of the plaintiff's claim 
with one or two exceptions he failed to satisfy the learned Judge 


and the learned Judge held that the plaintiff had aot made out 
his case. 


Then there is a claim by the defendant for the price of timber 
sold by the defendant to the plaintiff which is dealt with by the 
learned Judge in the last paragraph of his judgment, On this the 
learned Judge gave judgment for the defendant for Rs, 14,500 
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and odd, It works out thus: the total amount claimed is 
Rs. 22,743; the amount for which the defendant admitted his 
liability though hedid not make any payment into Court is 
Rs. 800 and odd and the amount for which the plaintiff finally 
gets a decreeis Rs. 1220-10-4. The learned Judge dismissed the 
defendant’s counter-claim with costs. The plaintiff will have the 
costs of the counter-claim. 

As regards the general costs of the suit the parties will pay 
their own. The respondent must pay the costs of this appeal. 

Oldfield, J :—I concur. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Ordinary Original Civil Jurisdiction. 
Present :—Mr. Justice Bakewell. 
Kuppammal minor by his next 
friend Thayasundarachari Plaintiff * 


Kuppanachan Defendant. 

Hindu Law—Sutt for restitution of conjugal rwhts—Il health of the wife— 
Refusal by parents onca to give custody—No defence. 

Neither the ill health of the wife nor the fact that her paronts bad at one time 
refused to give the husband the custody of the wife is a defence to œ suit for restitu. 
tion of conjugal rights brought by the wife. 

V. Visvanatha Sastre for Plaintiff. 
G. Krishnaswamt Iyer for Defendant. 
The court delivered the following 

Judgment:—This is a suit by a wife for restitution of conjugal 
rights. The plaintiff was 12 years of age at the date of the present- 
ation of the plaint on 4-8-13 and sues by her father as next friend, 
It is alleged by the defendant that the parents of the girl in April 
last resisted his attempt to obtain possession of his wife on the 
ground that her health did not permit of their cohabitation, and 
he now maintains that she has not proved that her health has 
been re-established or that she is able to cohabit with him. It 
appears that the spouses have never lived together. I think it is 
clear that ill-health of a wife is no ground for the refusal of the 
husband to give her his protection and afford her the shelter of 
his house, and that the defendant is bound to do so notwithstand- 
ing that the wife may not be able to afford him all the rights of 
a husband. 
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The fact that the parents of the girl at one time refused to 
give him the custody of the child is no reason why he should 
now refuse to perform his duty. l 

I think that the written statement discloses no defence and 
there will be a decree that the defendant do receive the plaintıff 
into his house as his wife and pay the costs of this suit. There 
will be no order as to jewels ; as the guardian of his wife defen- 
dant will be entitled to have the custody of them. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Ordinary Original Civil Jurisdiction. 
Present :—Mr. Justice Wallis. 


K. Tiruvangadial Plaintiff. 
R. Chinnaswamian and others Defendants. 
K. Thiruvangadiah Attaching creditor. 


Civil Piccedure Coda (Act V of 1908) 8. 783—Order 2), R.53—Ftnd in Couri at- 
tached by several decree holde:'s—Not» ateable distribution, but payment in order of 
Gitachmont— Attachment of money after decres for sale before payment of moncy mto 
Cow t—Invalid. 

8. 78 0. P. C. has no application to a case where n fund in Court 1s attached 
by several decree-holders. They have not to share rateably as under the section 
but are entitled to be paid in the order of their attachments. 

An attachment under order 21, r. 52 after a decree for sale but before any money 
15 realiacd and paid into Court is invalid and confers no right on the attaoh- 
ing creditor. ' 

V. V. Srinivasa Aiyangar and T. Rajagopalachariar for 
Plaintiffs. 

P. V. Doraisawmi Mudaliar for Defendant. 

The Court delivered the following 

Judgment :—I think that as regards the claim to rateable 
‘distribution this case is governed by the decision of the appellate 
Court in O. S. A. 22 of 1909 (unreported). In that case there were 
numerous attachments from the Small Cause Court of a fund in 
Court and I directed the first attaching creditor in point of time to 
be paid in full and disallowed a claim for rateable distribution by 
the other attaching creditors. The appellate Court affirmed this 
order merely remarking that: “ The fact that a fund is attached 
by a Court does not constitute the fund ‘assets held by’ that 
Court within the meaning of S. 73.” I hold therefore that the 
lst attaching creditor is entitled to be paid in full out of their 
fund. The fund in Court consists of the surplus sale proceeds 
payable to the defendant mortgagor after sale under a mort- 


* 0, 8. No, 116 of 1911. agra April 1918, 
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gage decree. The money was paid into Court by the auctioneers K. Tiruvengn- 
on 27—3—13 and was subsequenty attached at the instance dia 

of the present applicant. The attachment at the instance E. Tirnven- 
of the. opposing creditor was made before the money had galah, 
been paid into Court and therefore before there was any 

property in the custody of the Court within the meaning of 

Order 21, Rule 52, and was therefore bad. Tulaji v. Balabhai 1 

It has been argued that as this attachment was made after the 

decree for sale of the mortgaged property the provisions of the 

rule are satisfied, but Iam unable to accept the contention, as 

“the property to be attached within the meaning of the rule in 

this case was this particular fund and this was not in the.custody 

of the Court at the date of the attachment in question. Payment 

out as prayed with costs against the opposing creditor. 


JIN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. Justice Sankaran Nair and Mr. Justice 
Ayling. 
Srinivasachariar Appellant®* (Petitioner.) 
Gopalan minor by his father 
and Guardian Ramasami 
Aiyangar and another Restondents (1 and 2) 


Succession certsficate—Quastion whether debts due to the doceased—Not open in prices 
application for. chariar 
The qnestion whether the debts belonged to the deceased is not œ matter that v 
can bo gone into on an application for succession certifloate. Ramasnmi 


Aiyangar. 
Bai Kash v. Parbhu Keval (2) followed. 
Radha Rani Dass v. Brindabun Ohandra (3) dissented from. 


Appeal from the order of the District Court of Chingleput in 
succession certificate petition No. 25 of 1912. 

K. S. Jayarama Atyar for G. S, Ramachandrier for the 
Appellant. 

M. O. Parthasarathy Iyengar, V.S. Govindachariar and 
Kallabhiran Iyengar for the 1st Respondent. 

P. R. Srinivasa Iyengar for the 2nd Respondent. 

The Court delivered the following 

Judgment :—The judge has dismissed the petition on the 
ground that the debts in respect of which the cert ficate is prayed 


* O M. P. No 13 of 1918. i 18th Februaiy 1924. 
1 (1896) I.L B. 22 B. 89. 2. (1903) I L. R. 28 B 119. 
8. (1897) I. L. B. 25 C. 820. 
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for did not form the property of the deceased but very probably 
they belong to one of the persons who oppose the grant of the 
succession certificate to the appellant. We are of opinion 
that the question whether the debts belonged to the deceased is 
not a matter to be decided on this application. We agree with 
the decision in Baikashi v. Parbhu Keval! which has been 
followed in A, A. O. No. 42 of 1906 by Benson and Wallis JJ. 
Weare unable to agree withthe opinion of the Chief Justice to 
the contrary in Radha Rant Dassi v. Brindabun Chundra 
Rasack 2. The order of the Lower Court is therefore reversed 
and the District Judge is directed to restore the application to 
his file and dispose of it according to law. Costs hitherto in- 
curred will be provided for in the final order. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Ordinary Original Civil Jurisdiction, 
Present: —Mr. Justice Bakewell. 
Chundra Guruviah and another Plaintiffs. * 
Guggilam Kotiah and another Defendants. 


Debtor and creditor —Compositton—Arranged bý some creditors —Others not 
agreemg— Nons bound. 


Where a few of the oreditors, without authority from the general body of oreditors, 
arranged with the debtors that a certain portion of the assets should be set apart 
for the satisfaction Of all the oreditors in Madras and the balance for the satisfac- 
tion of the moffussil oreditora and an agreement was also drawn up in accordance 
with the arrangement making all tho oreditora parties but some of the creditors 
failed to agree and recovered their claims in full 


Heid that under the circumstances the proper inferance to make was that no 
oreditor agreed to be bound unless all agreed and ın the absence of general consent 
even the signatories were not bound. 


A. Suryanarayaniah for Plaintiff. 
V. Visvanath Iyer for Defendant. 
The Court delivered the following 


Judgment :—The defendants carried on business in Cheerala 
and at Madras and in the beginning of 1912 found themselves in 
difficulties. Five or six persons representing the Madras creditors 
went to the defendants at Cheerala, looked into their accounts, 
ascertained what assets they had and proposed a means of paying 
offtheir liabilities. It was arranged that certain assets shall be set 
apart to satisfy the claims of the Madras creditors and certain 





* 0. B. No. 421 of 1912. 12th February, 1914 
1. (1908) I. L. R. 98. B. 119. 2. (1897) I. L. B. 250 820. 
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other assets should go to the mofussil creditors. An agreement 
Ex. I dated the 21st May 1912 was drawn up to which all the 
Madras creditors were made parties, and ina list of the same 
persons, Ex. II, the details of their claims and the total amount 
are set out. 


The persons who arranged this agreement were evidently 
under the impression that if they did the best they could for 
their fellow-merchants, the latter would be sensible enough to 
fall in with the arrangement. They seem to have taken no steps 
before they left Madras to obtain the concurrence of the other 
creditors, but to have been satisfied that the arrangement they 
proposed would be so eminently satisfactory that it could not fail 
to be accepted by the other creditors of the defendants’ firm. 
The whole of the wording of the agreement is consistent with 
these facts, and shows, I think, that none of the parties who 
arranged it doubted that all the creditors would fallin with the 
arrangement and sign the agreement. The steps taken subsequent 
to the agreement were very informal. No meeting of the credi- 
tors seem t> have been called ; the parties seem to have done 
what they thought right in their own eyes with regard to the 
realization of the defendant’s property; there was an informal 
alteration of the agreement, Ex. I, with regard to interest ; and 
it is clear that the whole body of creditors were never formally 
consulted. The consequence of this informal action was that 
some of the creditors thought that they would try to get the 
whole of the claim by taking proceedings on their own account. 
They brought suits and part of the property included in the 
agreement was attached. The plaintiffs now claim that the con- 
sideration which they obtained under the agreement has failed 
and sue for the whole amount of their debt. 


I do not believe the Ist plaintiff when he says that there was 
an express stipulation on his part that all the creditors should 
sign. I think, on the facts of the case and the wording of the 
agreement, that no one contemplated that any creditor would be 
so filled up with greed as to, refuse assent toit. This, I think, 
implies that a party should not be bound unless all the creditors 
consented. It is evident that, if one creditor has chosen to claim 
the total amount of his debt, the property divisible amongst the 
rest must be protanto diminished and the consideration for the 
contract must fail, I think the case falls witbin the principle 
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laid down in the decision of their Lordships of the Privy 
Council in Ajudia Prasad v. Sidh Gopal. 1 I hold therefore 
that the plaintiffs are not bound by the agreement and are 
entitled to claim the whole amount of their debt. The alleged 
arrangement that a sum said to be due by the 2nd plaintiff to the 
defendant should be included in the agreement. There must be 
a decree for the whole amount claimed by the plaintiff vis., 
Rs. 4211—9—0 with interst at 6 per cent till payment and 
costs. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Sadasiva Aiyar. 
Gontla Venkata Pitchayya Petitioner. 


Sowdagar Mabomed Abdul 
Kareem Beg Saheb and others Respondents. 


Otvil Procedure Oode (Act V of 1908)—O. 9, R. 18—0. 5, Rr. 17, 19— 
Service by afizture—Process server not stating date of defendant's return, indefinits 
—Inference fiom orcumstancas— Admissble—C.P.0.S. 115—No intei ference under 
—Oharter Act 8. 15—In gross case, High Court might interfere. 

When the process server went to serve the defendant (a resident of Bezwada), 
his gumasta said that he had gone to Tirupathi and so the summons was affixed on 
the outer-door of his house. The Munsif examined the process-server and declared the 
service sufficient. It was contended that as tho process server did not say that the 
date of the defendant's return was not known or was indefinite, the service was not 
duly made. 

Heidt overruling the contention that it was open to the court to make the 
inference from the circumstances and to declare the service proper. 

Held further that, two courts having agreed in holding that the service was 
proper and refused to set aside the ezparte decree, the High Court could not 
interfere with the order in revision under B. 115, the error ifat all being only an 
error of law. 

Semble. In a case of patent and extreme hardship the High Court might 
interfere under the Oharter Act. 


Petition under S. 115 of Act V of 1908 praying the High 
Court to revise the order of the District Court of Kistna in Mis. 
Appeal No. 5 of 1911 preferred against the order of the Court 


.of the Principal District Munsif of Bezwada in Mis. Petition No. 


1921 of 1910 in O..S. No. 360 of 1910. 

D. Narayana Murthi for Petitioner. 

Hon'ble The Advocate General (F.H M. Corbet) and P. Naga- 
bushanam for Respondent. 

The Court delivered the following 


* C. B. P. No. 588 of 1911. 11th February 1914, 
1. (1887) I. I. R. 9 A. 380. 
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Judgment :—The first defendant is the petitioner in re-' 


vision. An eg parte decree was obtained by the plaintiff against 
the petitioner for specific performance of an unregistered written 
agreement by which the defendants agreed toexecute a regis- 
tered rent deed in favour of the plaintiff. This ex parte decree 
was passed on the 16th August 1910. The first defendant was 
not personally served with the defendant’s summons in the suit. 
His permanent residence was Bezwada and the suit was brought 
in the Bezwada Munsif’s Court. When the-process server 
went to serve him with the summons on 2nd July 1910, Ist 
defendant’s gumastah said that the Ist defendant had gone to 
Tirupathi and so the duplicate summons was affixed to the outer 
door of his house. The process-server was solemmly affirmed 
on the 5th July 1910 and deposed to the truth of his return to 
the above effect. The District Munsif treated the service by 
affixture as service duly made and after examining one witness 
for the plaintiff who proved that the unregistered agreement was 
executed by the ist defendant gave a decree against the Ist 
defendant (decree was also passed against the other executant 
of the agreement, the 2nd defendant, but we are not concerned 
now with that matter). 


When the suit for the specific performance, (O. S. 360 of 
1910) was brought, the law in Madras seems to have been that 
an unregistered agreement to execute a rent-deed could be used 
and was admissible as evidence in a suit for specific performance 
of that agreement. (See Srimvasacharlu v. Venkatarazu 1) The 
fact that in February 1910, Benson and Krishnasami Asar, JJ. 
had doubted the correctness of that decision and had referred 
the matter to the Full Bench (See Narayan Chetty v Muthia 
Servai 2) was probably not known in the mofussil then. The 
District Munsif therefore on 16th August 1910 treated the unre- 
gistered agreement on which the suit 360 of 1910 was brought in 
his court for specific performance as admissible in evidence and 
passed his ex parte decree on that date. On the 23rd August 
1910, the Ist defendant put in a petition to the District Munsif 
to set aside the ex parte decree on the ground that he had gone 
on a pilgrimage to Benares in May 1910, that he returned to 
Bezwada only about the 13th August 1910, that he did not then 
know of the suit having been brought against him, that the ex parte 





1, (1907) 17 M, L. J. 918, 3. (1910) Al M. I. J, 44. 8.0. IL.B, 85 M. 68, 
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decree of 16th August 1910 which was passed about 3 days after 
he returned to Bezwada came to his knowledge only on the 22nd 
August 1910 and on these grounds he applied to set aside the 
ex parte decree. This petition was dismissed bythe learned District 
Munsif on the ground that the lst defendant must have been 
informed by his clerk of the affixing of the summons in July to the 
outer door of the 1st defendant’s house, that the District Munsif 
did not believe the allegation in the first defendant's affidavit 
(that the 1st -defendant had gone to Benares) because the 
endorsement on the summons shewed that he had gone only 
to Tirupati and that the 1st defendant had signed “ the 
suit agreement”. On appeal, the learned District Judge 
confirmed the order of the District Munsif refusing to set 
aside the ex parte decree. The learned District Judge’s reasons 
are that the 1st defendant who was absent when the process- 
server took the summons for service to his house was not tem- 
porarily absent but was absent for an indefinite period and that 
the service by affixture was correctly effected in sucha case 


and could be treated as due service. It was argued in this 


C. R. P. 558 before me that the endorsement of the process server 
itself shows that the 1st defendant was not duly served, (see the 
2nd ground of the petition) and that “the Court below failed-to 
see that the plaintiff’s suit was not maintainable on the face of 
it as no suit could be brought on the basis of an unregistered 
agreement to lease, [Vide Full Bench decision in Narayana 
Chetti v. Muthiah Servai 1 (see the 5th ground of the Revision 
petition]. This case Narayana Chetti v. Muthiah Servai 2 was 
decided on 3rd November 1910, the reference to the Full Bench 
having been made by Benson and Krishnasami Aiyar JJ as I 
Said before on the 8th February 1910. This ground of the Re- 
vision petition lends some supportto thearguments of the learned 
Advocate General (who appeared for the respondent in this case) 
that the Ist defendant knowing of the suit, allowed it to be 
decreed ex parte on the 16th August 1910 as he was ignorant of 
the fact that the decision in Srinwasacharlu v. Venkataragu 9 had 
been doubted by a Bench of this Court in February 1910 and that 
the matter had been referred to a Full Bench, that he, (1st defen- 
dant) after 16th August 1910 came to know of the fact and that 





1 (1010) 21 M. L J. 44 8. O. I. L. R. 85 M. 68. 
a. (1911) 21 M, L, J. 978. 8 (1907) 17 M. L, J. 218, 
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thereupon he put in a petition on the 23rd August 1910 to set 
aside the ex parte decree. (The decision in Narayana Chetti v. 
Muthia Servai 1 has also been reported in the authorised reports 
See I. L. R. 35 M. 63.) 


The argument of the learned Vakil for the petitioner before 
me was that as the process-server has merely stated in his 
return that the Ist defendant (petitioner) was alleged to have 
gone to Tirupati and as the process-server did not add that the 
date of the 1st defendant’s return to Bezwada was not known or 
was indefinite, the service was not duly made and that under 
Order IX, R. 13 he (1st defendant) was entitled to have the 
ex parte decree set aside when the summons was not duly served. 
He relies upon several cases, one of which is Abraham Pillai v. 
Donald Smith 2. That case in Sakima v. Gauri Sahai 3 
goes, however too far and has been doubted in Visvanathan Chetti 
v. Arunachellam Chetti 4 and it is also the decision of a single 
learned Judge. Visvunathan Chetti v. Arunachallam Chetti 4 
follows Sankaralinga Mudali v. Ratnasabapati Mudali 5 
in which it was held that if the absence of the defendant is for 
an indefinite period, service by affixture was sufficient. Whether 
the absence was for an indefinite period or not, has to be 
ascertained from the circumstances of the particular case. 
The learned vakil (Mr. P. Narayanamurti) for the petitioner 
contends that unless the process-server’s return expressly shews 
that the person who gave the information to the process-server 
of the absence of the defendant from his usual place of residence 
is stated in the return itself to have added that the date of the 
return ef the defendant to his usual place of residence is not 
known the court could not legally accept the service as due 
service. I am unable to accept this contention. The court 
might find the indefiniteness of the period of absence not only 
from the express words in the return (if there are such express 
words) but also from the other circumstances as appearing from 
the return. In the case in Sankaralinga Mudaliar v. Ratna 
sabapati Mudals 6 in which it was held that the Subordinate 
Judge was justified in declaring the defendant as duly served with 
summons on the basis of the process-server’s return, I find on 

1. (1910) 91 M. L. J. 448.0.1. L. B. 85 M. 68. 


Q, (1898) I. L. R. 20 M. 324, 4. (1911) 21 M. L. J. 978. 
8. (1908) I. L. B. 24 A. 902. 5, (1897) I. L. Re 21 M, 324. 


16 





Pitchayya 
“ 
Mahomed 
AbdulKareém 
Badasiva 
Aiyar J. 


872 THE MADRAS LAW JOURNAL REPORTS  [VOL, XXVI 


looking into the printed records that the process-server merely 
said in his return that “The families of the said person’s house 
and the owner of the neighbouring houses say that it was two 
days since the defendant went to Tinnevelly,” and that he (the 
process-server) therefore affixed it to the street-door. In the 
present case the information that the 1st defendant, a resident of 
Bezwada had gone on a pilgrimage to Tirupati and not to a 
neighbouring village reasonably led to the presumption that his 
absence was indefinite as the District Judge points out. If the 1st 
defendant’s case is true that he had left Bezwada on a pilgrimage 
to Benares a month before the summons was affixed to the outer 
door, the presumption is still stronger that his absence was for 
an indefinite period. Following Sankaralinga Mugali v, Ratna- 
sabapati Mudali1 I hold that the Munsif was justified in decla- 
ring that Ist defendant was duly served and in passing an 
ex parte decree against the Ist defendant (petitioner). In 
Sitaramasawmi v. Kolandi Patra 2 where the defendant 
had left the jurisdiction of the court (as in this case) it was held 
that the affixing of the summons to the outer door of his house. 
could be rightly held by the court as due service. In that case 
also there was no express statement by the process-server that 
the date of the return of the defendant from Vizagapatam (to 
which he had gone) from his usual place of residence, (in Cuttack) 
was not known and yet it was held that service by affixture 
could be legally held to be sufficient. In Sitaramaswami v. 
Kolandai Patro ? reliance was placed for the defendant upon the 
observations in Sakina v. Gauri Sahai 3, Sakharam v. Padma- 
kar 4 and Abraham Pillai v. Donald Smith 5 (just as these 
decisions were relied on by the Petitioner’s Vakil in this case) 
but as pointed out by Mookerjee J., and Carnduff J. “In some of 
these cases the rule was too broadly stated and it may be a ques- 
tion whether the decision in every one of these cases can be 
justified by the most liberal interpretation of Rule 17” 
Sitaramaswami v. Kolandai Patro 2 followed Sankaralingam 
Mudali v. Ratnasabapathi Mudali1 and I also propose to 
follow that case in preference to other cases. Lastly this is a 
petition for revision under S.115, and I am very doubtful’ 





1. (1897) I. L. R. 21 M. 994, 2 (1912) 17 0. W. N. 999. 
8. (1908) I, L. R. 24 A.. 302 4. (1906) I. L. R. 80 B. 698. 
' 6. (1908) L L. R 29. M.924, 
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whether even if the lower Courts were wrong in their law that 
service under these circumstances by affixture was due service, 
whether they could be considered as having acted without 
jurisdiction or illegally or with material irregularity. I am in- 
clined to doubt the correctness of the decision in Wajir Khan 
v. Nagnawar1 which held that interference in revision can be 
properly made in such a case. Of course, in a case of patent 
and extreme hardship, the powers under S. 15 of the Oharter Act 
could be invoked and used by this Court. 


In the result this Civil Revision Petition is dismissed with 
costs. 





IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present :—Mr. Justice Sankaran Nair. 

A. S. P. L. Vr. Veerappa Chetty... Petitioner* in all 
(Plaintiff in all). 

Mudali and others Respondents. 


Estates Land Act (Madras Act I of 1908). Sec 8 Ol (1) (2) (8) (4). Ss. 77, 189— 
Suit by landholder purchasing Kudivaram before the Act, for rent-Not cognisable by 
Civil Court—sS. 8 Cl. (4)not applicable to tenants not lat snto possession after the Act. 


As, under 8. 8 Ol. 8 of the Estates Land Aot, merger of the ocoupancy right by 
transfer or sucoassion under Cla (1) & (2) has not the effect of converting ryoti land in- 
to private lund, æ suit for rent oven bya landholder who had become the purchaser 
of the occupancy right before the passing of the Act can be brought only in Revenue 
Courts. 

The benefit of S 8 Cl 4 does not avail against tenants who were not leb into 
posseasion after the Aot was passed but were in possession before and at tha time of 
the passing of the Act. 


Petitions under S. 25 of Act IX of 1887 praying the High 
Court to revise the order of the Court of the Temporary Subordi- 
nate Judge of Ramnad dated 21st August 1911 in Small Cause 
Suit Nos. 237 to 256 of 1911. 


The plaintiff as owner of the village of Puduvayal situated 
in the Sivaganga Zemindari brought these suits, for arrears of 
rent against the defendant therein in the Subordinate Court, 
Ramnad on the ground that his predecessors in title had pur- 
chased the kudivaram right of the tenants that they were only 
cultivating tenants, and consequently the Revenue Court had no 
jurisdiction to entertain these suits. It was admitted in these 


* O.R. P. 591 to 610 of 1911 27th Oct. 1912 
1. (1909) 6 A. L. J. 46 
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‘suits that the tenants were in possession on the Ist July 1908. 
The Temporary Subordinate Judge of Ramnad before whom ‘the 
„suits came on for hearing held that the Madras Estates Land Act 
applied to the case and ordered the plaints to be presented to 
-the Revenue Court. Against that order, Civil Revision Petitions 
were preferred to this Court. 


S. Sundararaja Iyengar for Petitioner. 
The Court delivered the following 


Judgment :—The Subordinate Judge has held on the 
admitted facts that the suit is not cognisable by a Civil Court. 


It is argued before me that this is private land and therefore 
according to S. 19 of the Madras Estates Land Act the provisions 
of the Act that the landlord may bring suits before the Collector 
[S. 77 (1),] and that such suits are exempted from the jurisdiction 
of the Civil Courts [S. 189] do not apply. 


Plaintiff alleges in‘his plaint that his predecessors purchased 
from the tenants the Kudivaram right and was in possession of 
it. It is contended that he thereby became absolute owner of 
the property which must for this purpose be therefore treated as 
his private land. 


Under S.8 Clause (3) merger of the occupancy right by 
transferor Sticcession under clauses (1) and (2) has not the effect 
of converting ryoti land into private land. But under clause (4) 
in cases where such merger takes place by transfer for valuable 
consideration before the passing of the Act the landholder bas 
the right of admitting any person to the possession of the land on 
terms: that may be agreed upon between them. 


In this suit it is true the plaintiff alleges purchase of the 
Kudivaram right and he may have the right of letting in a 
tenant within twelve years of the passing of this Act, if he legally 
dispossesses the tenant now in possession, The tenant so let 
into possession-will not have any occcupancy right conferred by 
S. 6 or the right to acquire the same under S. 46. Their rights 
and obligations will be regulated by the contract. Even in that 
case there is no provision that the land becomes “ private land ” 
according to the definition. 


But the defendants were tenants not let into possession after 
the Act was passed. It is admitted they were in possession 
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before and atthat time. They do not come therefore within the 
provision of S. 8 clause (4). 
Not being private land and the plaintiff being clearly a 
landholder, S. 19 does not, and sections 77 (1) and 189 do apply. 
I dismiss the petition. l 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Sankaran Nair, and Mr. Justice 
Ayling. 


M. A. Sreenivasa Aiyangar Appellant* (Petitioner 
Plaintif). 
v. i 
Cundasami Naicker and another Respondents, 
(Respondents—Defendants). 


Civil Procedure Code, O. 34, R. 6—No right to proceed under, without bringing 
mortgaged property to sale—may proceed against judgment-debtor selling property in 
part satisfaction. 

A mortgagee decree—holder cannot proceed against the judgment-debtors per- 
‘sonally under O. 84, E. 6 before bringing the mortgaged property to sale. But 
where after the decree one of the judgment-debt/>re had sold the property to the 
deoree holder in part satisfaction of the deoree Held that he could proceed against 
the judgment-debtor who had so sald the property to him for the balance after giving 
credit forthe purchase money though he could notas against the other judgment 
debtor who had not consented to the gale, 

Appeal from the order of the Madras City Civil Court dated 
the 31st March 1913 on C. M. P. No. 324 of 1913 in O. S. 


No. 20 of 1912. 

T. Narasimha Aiyangar for Appellant. 

R. N. Atyngar for Respondent. 

T. Narasimha Atyangar.—S. 90 of T. P. A,.Act applies even if 
the sale was not through Court but was only a private sale with 
the consent of the judgment-debtor. Udit Narain Singh v. Baggar 
Sajjad L At a Court .sale the expenses of sale will have to be 
deducted and the rest alone will be applied towards the decree. 
Here the expenses will be a saving to the judgment-debtor.. 


Similarly in Gajadhar Lal v. The Alliance Bank of Simla 
Limited 2 ‘such sale’ has been construed to be a sale of the pro- 
perty directed to be sold by the decree Shiam Sunder Lal v. Ganesh 
Prasad 8.In the present case sale through Court was about to take 

* A. A. O. No, 200 of 1913 bth February 1914. 


1. (1905) 2 A. L. J, 858. 2. (1906) I. L, B. 28 A. 660 at 688, 
.§. (1906) I. L. R. 28 A. 674, 
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place when the judgment-debtor requested for the postponement 
of it for holding a private sale at its highest value. All that has 


been done. 


R. N. Aiyngar.—In one of the Allahabad cases the sale was by 
private auction and not by private sale. In the other the sale was 
by an English Court. In the Allahabad case the sale amount was 
certified to the Court (Order 21, R. 2 (3). Here it was not. In 
those cases estoppel was the ground of decision. Here there is 
none at least against me. 

The Court delivered the following 

Judgment :—The City Civil Judge has dismissed the 
application of the plaintiff for a personal decree against the Ist 
and 2nd defendants under O. 34, R. 6 of the Code of Civil 
Procedure on the ground that the plaintiff failed to bring 
the mortgaged property to sale in execution of the decree under 
Order 34, R. 5 of the Code of Civil Procedure obtained by him. 
The 1st defendant privately sold the property to the decree- 


‘holder for Rs. 500/ which in his application for a decree for the 


balance under Order 34, R. 6 he has credited towards the decree 
amount, 


Order 34, R. 5 directs the sale of the mortgaged properties 
and the application of the sale proceeds in the manner indicated 
therein and it is only where the net proceeds are found to be 
insufficient to discharge the decree debt that the plaintiff is entit- 
led to ask fora decree under R. 6. These provisions no doubt 
contemplate a judicial sale for the decree amount and a decree 
for the balance. But it is clear that it is open toa judgment- 
debtor to stop the sale by payment of the debt or by adjustment 
duly certified to the Court. Such adjustment may be made by a 
private sale. Nor is there any reason for not recognising a pay- 
ment in part or a partial adjustment as between the parties thereto. 
The 1st defendant who sold the property does not dispute the 
plaintiffs claim; so far as he is concerned the sale in 
our opinion should be recognised and it follows that the 
plaintiff is entitled to a decree against him for the balance. 


So far as the 2nd defendant is concerned the sale is not 
binding on him. He is entitled to insist upon the procedure 
prescribed by the Code of Civil Procedure being followed. He 
is not a party to the sale and his right to apply for the execution 
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of the decree under Order 34, R. 5 cannot be taken away by thé 
sale of property by the Ist defendant. No decree therefore can 
be passed against him under R. 6. In the cases cited, the con- 
testing judgment-debtor was a party to the sale andin the case 
in Udit Narain Singhv. Bagar Sajjad 1 after thé private sale, 
there was a Court sale for the balance. They have no applica- 
tion to this case so far as the 2nd defendant is concerned. We 


confirm the order and dismissing the appeal as against the 2nd: 
defendant with costs. We reverse the order so far as the 1st- 


defendant is concerned and direct the City Civil: Judge to res- 
tore the application to his file and dispose of it according to law. 
The costs will be provided for in the final order or decree. 





IN THE HIGH. COURT OF JUDICATURE AT MADRAS. 
Present :—Sir Charles Full Bench Arnold White, Chief 
Justice, Mr. Justice Sankaran Nair and Mr. Justice Oldfield: 


P. C. Manavikrama Zamorin A l 
Raja. Avergal (L. R. of Ist | Abpedtant ih pa aa 
J $8 . R), 


appellant deceased. 
R. P. Achutha Menon. Respondent. (Plaintiff). 


Iimiation Act, Ind Schedule Art 1981— Declaratory suits, whether confined to— - 


susis to recover sums due under a periodically recurring right — Applicability. 

_ Art, 181 of the 2nd Schedule of the Limitation Aot is applicable to suits to re- 
cover sums due under a periodically recurring right whether there isa prayer for 
declaration of plaintiff's right or not. 

Held, accordingly, that a suit for recovery of arrears of Adima allowance for a 
period: of 8 years was not barred in respeot of any portion of it. 

Second Appeal from the decree of the Court of the Subor- 
dinate Judge of South Malabar at Palghat in A. S. No. 997 of 1910, 
preferred against the decree of the Court of the District Munsif 
of Alatur in S No. 383 of 1909. 

T. R, Ramachandra Atyar for Appellant. 

T, L. Rasana for Respondent. 

The Court (Ayling and Tyabji JJ.) made the following order 
of reference to a Full Bench. 


"Ayling, J:—This was a suit for recovery of arrears of - 


‘adima’ allowance for a period of 8 years with interest. The 


District Munsif decreed the claim for 3 years only, holding the: 





se 3 
"B. A. No. 1972 of 1911. _ 16th January 1914. ; 


1, (1905) 2A. L. J. 358, + 26th Beptember, 1913, 
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rest of it to be barred by limitation, and gave interest at 10 ‘per 
cent from date of demand. The Subordinate Judge held that no 
part of the claim was time-barred and gave a decree for the allow- 
ance at the rate fixed by the District Munsif for the full period 
claimed, with interest at the same rate. Against this, the defen- 
dant appeals. 

The first point argued before us relates to the rate of allow- 
ance and the award of interest. In neither respect do we see 
reason to interfere, In our opinion the evidence on record, 
though meagre, in the absence of anything to contradict it, justi- 
fies the findings of lower Courts as to the rate of allowance: and 
we are not disposed to inferfere with the discretion of the lower 
Courts as to the award of interest or the rate thereof. 

The only other point is that of limitation. The District 
Munsif held the suit to be governed by Article 115 of Schedule 
II of the Limitation Act, while the Subordinate Judge considers 
Article 131 to be the one applicable. We may say at once that 
in our opinion Article 115 (for compensation for breach of con- 
tract etc.,) certainly cannot be applied. The adima allowance 
is described in the plaint as due to the plaintiffs tarwad from 
time immemorial: and even if we accept appellant’s contention 
that Exhibit A isthe original grant, (which does not appear to be 
the case) it is still a case of grant, and not of contract. If 
Article 131 does not apply, the suit must be governed by Article 
120. 

The real question is, however, whether -Article 131 applies: 
and on this point there appears to have been considerable diffe- 
rence of opinion in different courts. The Article runs thus :— 

131. To establish a periodi- Twelve years. When the plain- 

cally recurring right. tiff is first re- 
fused the en- 
joyment of the 
right. 

In the present case it is not denied that the right to the 
adima allowance is a periodically recurring one: but Mr. Rama- 
chandra Aiyar argues that this suit is not one for the “ establish- 
ment” of the right : but for the recovery of amounts due under 
the right. He contends that the article only applies to suits- 
brought for a declaration of a periodically recurring right : and 
points out that the plaint in this case contains no prayer fora 
a declaration, but asks for a decree for payment ofa specified 
amount, being the arrears of the adima allowance. 
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Our attention is invited to articles 128 and 129: where 4 
distinction is drawn between a suit for a declaration of right to 
maintenance, and a suit for arrears of maintenance. According 
to the appellant’s contention the phrase used in Article 131 “to 
establish,” is equivalent to that in article 129 “for a declaration 
of the right”. Respondent argues that the phrase “to establish” 
is intended to cover both classes of suits. We should be more 
inclined to adopt this view if the word used had been “to 
enforce,” 

On a consideration of the various articlesin the schedule we 
should be disposed to hold article 131 to be inapplicable: but 
our attention has been drawn to a series of rulings of this Court 
in support of the contrary view: Ramnad Zemindar yv. Dorasami 1 
Alubi v. Kunhi Bi 2 Balakrishna v. The Secretary of State for India 8, 
and Ratnamasars v. Akilandammal +£. 


The first of these Ramnad Zemndar v. Dorasam 1 calls for 
little remark inasmuch as the decree which was the subject of 
appeal before the Court was merely one declaring the Ramnad 
Zamindari liable for a certain periodical payment, and not for 
any consequential relief. 

In the next case, however Alubs v. Kunhi Bi 2, the suit was 
not-for a declaration of a recurring right, but for recovery of the 
actual amount payable thereunder, and the learned Judge'said 


“We think plaintiff is entitled to recover 12 years rent or revenue. 


up to date of suit under Article 131 as a recurring right, and also. 
under Article 132 as money charged on land.” This is a clear ex- 
pression of opinion on the point now at issue ; and all that can be 
said is, as there was a charge in that case, and Article 132 ap- 
plied, it was unnecessary for the decision of the case to consider 
whether Article 131 also applied. , 


The next case is Balakrishna v. Secretary of State for India 8, 
This was a suit not for money, but “ to establish plaintiffs right 
to certain yearly remissions and to have it declared that Govern- 
ment is not entitled to levy full assessment without granting 
those remissions.” The learned Judges held that Article 120, 
and not Article 131, applied. They said: “ Article 131 applies 
only to those suits in which a decree for consequential relief is 
asked for by virtue of the periodically recurring right, and in the 


1. (1884) L L. R. 7 M. 941. 9, (1886) I. L. R. 10 M. t15. 
8. (1892) I. L R. 16 M. 294. 4, (1902) L L. R. 26 M. 291, 
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present case no such relief has been asked, although the remission 
claimed has been refused from the year 1878. We must therefore 
hold that Article 120 applies to this suit, which was brought to 
obtain a merely declaratory decree.” 


This, again, is a distinct expression of opinion: though it 
appears to involve the somewhat surprising result that a man 
asking merely for a decree declaring his periodically recurring 
right must sue within 6 years under Article 120, whereas, if he 
asked for relief consequential on the said right, he could claim 
12 years under Article 131. The starting point for limitation 
would presumably be the same in each case. 

Fhe last case is Ratnamasarı v. Aktlandammal 1, The scope 
of Article 131 was not in issue, but Bhashyam Aiyangar J. in the 
course of the judgment appears to hold that Article 131 is not 
confined to a declaratory suit, but may include one “ for recovery 
of arrears due in respect of a periodically recurring right.” This 
remark is simply made in illustration of the learned Judge’s 
argument on another point. 

Two of these cases, Ramnad Zemandar v. Dorasami 2 Ratnama- 
sari v. Aktlandanvmal 1 were considered by the Allahabad High 
Court in Lachm Narain v. Turab-Un-Ntssa 8 and expressly dissented 
from, though apparently under some misapprehension of the true 
effect of the earlier case. The learned Judges preferred to hold 
that the ‘language of Article 131 “to establish a periodically 
recurring right” could not be extended to cases in which the 
plaintiff seeks to recover specific sums of money due to him in 
respect of a periodically recurring right. 


The Calcutta High Court appears to take the same view: 
vide Kallar Roy v. Ganga Pershad Singh * in which they held that a 
suit for recovery of arrears of malikhanas where plaintiff does not 
seek to enforce a charge is governed by Article 115. It is to be 
noted however that Article 131 is not specifically referred to in 
the judgment. 

The Bombay High Court has held in Sakharam Har v. Laami- 
priya Tirtha Swam 6 that Article 131 does apply toa suit for 
arrears due under a periodically recurring right if brought against 
the person originally liable to pay. 


1, (1902) I. L. R. 26 M. 291. 2. (1884) I. L. R. 7 M, 841, 
8. (1911) I. L R. 33 All 246. 4 (1905) I. L. R. 83 Cal, 998. 
5, (1910) I. L. R. 84 Bom. 849. 
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In this conflict of rulings, and, inclining as we do to a view 
contrary to that taken in previous decisions of this Court. we 
feel constrained to refer the following question for the decision 
of a Full Bench. 


“ Does Article 131 of Schedule II ofthe Limitation Act 
apply to suits brought to recover sums due under a periodically 
recurring right (a) where there is a prayer for a declaration that 
the plaintiff is entitled to such a right and (b) where there is no 
such prayer ?” 


Tyabjı J:—I agree, Article 131 of -the Limitation Act 

seems to me to have been meant to apply only where (in the 
words of the article) “ the plaintiff has been refused the enjoy- 
ment of a periodically recurring right” and he wishes to establish 
that such a right exists. The language of the article does not 
seem to me to be appropriate to a suit for recovering sums that 
have become due under, or as a consequence of, such a right. 
Speaking with reference to the facts of this case it seems to me 
that the article applies to this suit in so far as it has reference 
to the establishment of the right to the adima allowance; but 
that the article does not refer to the claim for payment of the 
-allowance already due under the right so established. The two 
questions are quite distinct and apart from the decisions cited 
by my learned brother 1 should be inclined to doubt whether 
both were intended to be included within words which as I have 
said seem to me to be appropriate to only one of them. 

T. R. Krishnaswamy Awar for T. R. Ramachandra Aryar 
for the Appellant. 

J. L, Rosario for the Respondent. 


T. R. Krshnaswam Iyer for Appellant. Article 131, will 
apply only to cases where the prayer is for a declaration of the 
right. It will not apply to a case of recovery of arrears. But in 
some of the cases, the article was held applicable only to suits 
where in addition to a prayer for declaration, there was a prayer 
for consequential relief also. The earliest case’ in Madras is 
Ramuad Zamindar v. Dorasami 1- 

In Ramnad Zamindar v. Dorasams1, there was no prayer as 
regards the arrears. Hence article 131 was applied. Aludi v., 
Kunhibi, 2, is against us. But in that case the question whether 
article 131 is applicable to arrears alone was not considered. 

1. (1884) I. L. R. 7 M. 841. 2, (1886) I. L. R, 10 M. 115, 


Manavikrama 
Raja 
v. 
Achutha 
Menon. 


ka 
A ni a 


É: Wiebe 
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Being a grant of revenue, article 132 was also held to be. appli- 
cable. In Balakrishna v. The Secretary of State for Indial it was 
held Art. 131 applies only to suits in which a decree for conse- 
quential relief is asked for by virtue of the periodically recurring 
right—and a suit fora mere declaration was governed by Art. 120. 
The same view was expressed by Bashyam Alyangar J. in 
Ratnamasars v. Alilandammal?- where the meaning of “ to estab- 
lish” is discussed, and see also Srinivasa Ramanwa Charzar v. 
Subba Ohariar 8 Jagannatha Pandiajtar v. Muthiah Pillar + was a 
case to establish a person’s right to recoverrent. See also Rama- 
chandra v. Jagan Mohana 5, = 
In Sman Madhabush: Achamma v. Gopusetts Narayanasamı 
Naidu 6 it was held thata suit for a declaration that the landlord 
had no right to collect excess was governed by article 120 ` and 
hot by 131. See also Secretary of State for India v. Janaki camayya 1. 


The decision in Lachmi Narain v. Turab Unnissa 8 is directly 
in our favour. There it was held that article 131 applies only 
to suits to establish the right and that suits for recovery of 
arrears was governed by Articles 115 or 116 as the case may be. 
Dost Muhammad Khan v. Sohan Singh 9 was followed and Ramnad 
Zemundar v. Dorasam: 10 not followed. Article 131 applies only 
to.a suit to establish the recurring right and it does not apply to 
a suit for recovery of specific sums of money as arrears. Arts;120, 
is. applicable to such a-.case. Kallar Roy v. Gunga Pershad 
Singh 11 yeferred to 

Sakharam Hari v. Lakshmapriya Tirthaswami 12 is apparently 
against us, but distinguishable in that their Lordships proceeded 
on a misconception that article 131 of 1877 corresponded to 
article 132 of Act IX of 1871. In Harmukh Gaurı v. Hare Sukh 
Prasad 18 article 132 was held applicable. It is a Case of Hak., 


| In Raojt v. Bala 14 suit was brought to establish planni: 
title to a certain share in an allowance and for recovery of 
atrears. Held that as regards declaration article: 131 applies 
and that the claim for arrears would be governed by art. 120. 








1. (1892) I. L. R. 16 M. 294. 2. (1902) I. L. R. 26 M. 291 at 313, 814. 
8. (1902 18 M. L. J. 267. 4. (1904) 14 M. D. J. 477 

6. (181) I, L. R. 15 M. 161. 6. (1909) I. L. R. 88 M. 171; 8:0, 19 M. L. J. 784 
7. (1918) 34 M. L. J. 965. 8. (1911) I. L. R. 84 A. 246. 

9. (1884) T. L. R. 7 M, 841. 10 (1908) Punjab Recorder ,803. 

11. (1905) I, . 83 0. 998. 12, (1910) I. D. R. 81 B. 949.: 


LL. R 
18, (1889) I. L. R. 7 B. 191, 14. (1890) L L.R. 15 B. 135, 
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As régards:declaration alone art. 131 would apply,:bat for 
recovery :of arrears arts. 62, 115, 116 or 120 as the case may.be 
apphed. ef LSet 

As regards the meaning-of “ Bstablish the right" Bed: Sec. 
283 of the'G& P.G..0f 1882, and 14 M. 23, 29 M.151 and'35 æ. 
202 ‘at 206. 16 American cyclopedia pages 591 and agare 

Mr. Rosario. Each year’s rent or allowance ig a distinct 
right, and the refusal ‘of the enjoyment of the right for 4 ‘parti 
cular year is the same as the refusal of the right for ahothér 
year ; i “ 

A suit for | recovery alone would lie under this article and 


notą sult for~a mere declaration. A suit for mere” declaration’ 


could not lie as it contravenes the provisions of .S. 42 of t the 
Bpecific Relief Act. In every suit for recovery there is implied’ a 
prayer for declaration of the right. So article 131 ` was appli; 

able to cases vot Fecovery. Article 131 is held applicable, only 


to cases other than mere declaration in Ratnamasari y Alilandam- 


mal I and Balakrishna v. The Secretary of “State for India 2 “Dost. 
inuhammad Khan v. Sohan Sing 3 is distinguishable, This articles ig 
not applicable for case of mere declartion. *“Sakhdram Hari. Vi 


Lakshma Priya Thirihaswami 4 is KOEN decided’ ‘and should” 


be followed. mei ud 


ka « 5, OS 4 
T. R. Krishnaswami. Aia referred to Ohhagan Laly.. 


Bapubhai 5 and Sriramulu v., Jarraju. 6 A suit for declaration of' 


title to lands can be brought within 12 years; but profits could. 
be recovered only for 3 years. S. 42 of the Specific Relief Act 


would not control article 131 of the Limitation Act, Act IX of 
t871 contained this same ptovisions as article 131 of the act o 


1897. 5 Tie Specific Relief Act‘is’a later enactment of 1877 and 
the similarity in the wording of article 131 in the act of 1871: 


and 1877 shows that S. 42 of the specific Relief Act was not 
intended to control the scope of Art 131. a 

Referred to Starling on Limitation on the scope of the 
article. The answer to the reference must be ‘No’ on both the 
points or that article 131 is applicable as regards declaration, 
but is not applicable as regards the recovery of arrears. At any 
rate the answer to (b) must be in the negative. 





1. (1902) I. L. R. 96 M. 291 at 818, 814. 4. (1910) I. L. R. 84 B. 819. 
2. (1892; I D. R. 16 M. 294, 6. (1880) I. L. R. 6 B. 68. 
8. (1906) Punjab Recorder 808. 6. (1919) 24 M. I, J. 188, 


Mangavikrama 
Raja 
v. 


Achutha 
Menon, 
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The Chief Justice :—If this matter had been res integra I 
should have been disposed to hold that Article 131 should be 
construed.as applying to asuit brought for the purpose of obtain- 
ing’ aivadjudication.as to the. existence of an alleged periodically 
recurring.: right, and not to a suit in which it was sought, to, re- 
cover moneys alleged to be due by reason of the alleged right. 
The question of the existence of the right is no doubt distinct from 
the question of the right to recover moneys if it is established 
that the right exists. It is however, difficult to see why the 
period of limitation should not in both cases be the same, as it is 
in the case of a suit for a declaration of a right to maintenance 
and in a suit for arrears of maintenance. If the contention of 
the ‘appellant i is well founded there is no article which deals 
specifically with the period of limitation in the case of a suit to 
recover moneys due under an alleged periodically recurring right. 
There is force in the contention that the use of the word “establish” 
and the fact that there is only one article in the case of a suit with 
reference to a periodically recurring right, and not two as in the 
case of suits based on an alleged right to maintenance (see 
Articles 128 and 129) indicate that the legislature intended to 
deal with both classes of suits in Article 131. I am not prepared 
to dissent from the view indicated in the Madras cases. referred 
to in the order of reference, a view which has also been adopted 
by the Bombay High Court. See Sakharam Hari v. Lazmipriya 
Tirtha Swami.1 I would answer the question which has been 
referred to us in the affirmative, 

Sankaran Nair J:—The question is not free from doubt. 
But I am not prepared to differ from the decisions of this Court 
and I would therefore answer the question in the affirm- 
ative. 


Oldfield J :—I agree with the learned Chief Justice for the 
reasons stated by him. 





1. (1910) I, L. D, 4B. 349, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr- Justice Sankaran Nair and Mr. Justice 
Sadasiva Alyar. 


Mukkassa Nair Veettil] Meenakshi Amma Appellant. *+ 


(Plaintiff). 

v. 
The Secretary of State for India in Council Respondent. 
(Defendant). 


Water course—Beds of natural sti eama wn Malabar—Non-isdal and non-navig- 
able—Ownership of, vesis in adjoming proprietors and not sn Crown—Suit for 
declaration of easement right against, Government—NonJjoinder of adjoining pro- 
prietors—Objection not taken in tame—26 years’ construction of dam—Proof of 
sasement—Findsng of fact based on erroneous presumption of law—Hffect of— 
Second Appeal—Oustom in Palghat. 

Per Sankaran Nair J.—In Malabar, the law as to ownership in beds of 
natural streams 1s the Hnglish law Vis that beds of natural streams not being tidal 
and navigable vest in the adjoming proprietors and not in the Orown. 

Alleged custom to thé contrary in the Palghat Taluk referred to but no opinion 
expressed as to 1ts validity. 

In a suit for declaration against the Secretary of State that the plaintiff was 
entitled to construct adam, the Crown having felled to prove that it was the 
owner of the bed and the construction of the dam for over 25 years being found 

Heald, per Sankaran Nair J.—That the plaintiff was entitled to a declaration of 
her right to construct the dam against the Crown and the objection that the adjoin- 
ing proprietors were not parties not having been taken earlier, was no reason for 
not giving her the relief. 


Per Sadasiva Aiyar J. :—Plaintiff not having made out her right of easement 
as against the adjoining propmetorsand the sald proprietors not being before the 
court, declaration prayed for could not be granted. 


Government ownership in pubhc footpaths and in beds of natural streams is 
not inconsistent with the general theory of private ownership of lands in Malabar. 

His Lordship felt inclined to hold the view that prima faois they vest in the 
Crown, but did not express a final opinion. 


A finding of fact though based partly on an erroneous presumption of law cannot 
be interfered with unless the finding is materially vituated by the error. 

Second Appeal against the decree of the District Court of 
of South ‘Malabar in Revised Appeal Suit No. 537 of 1906, pre- 
ferred against the decree of the Court of the District Munsif of 
Manjeri in Original Suit No. 472 of 1905. 





This case came before this Court previously in 8. A. No. 606 of 1907 when the 
Court (Benson and Sankaran Nair JJ.) delivered on the 20th Janursy 1910 the 
following 


Judgment :—Wo are unable to agree with the Judge that the pleadings involve 
an admission by the plaintiff that the thodu belongs to the Government. The 








* S. A. No, 99 of 1911. 8rd February, 1914 
18 
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This Second Appeal came on for hearing on Thursday, 
the twenty-eighth day of November 1912 and the Court made the 
following 


ORDER.—The plaintiffs case is that she is entitled to erect 
a dam across the channel in dispute. The defendant disputed that 
claim on various grounds. The District Judge has dismissed the 
suit on the ground that there is a public footpath across the channel 
and the erection of the dam would flood the footpath with water. 


The Munsiff found that the channel or thodu is private pro- 
perty and that the defendant has failed to prove that either the 
channel or the pathway across it is Government property. He 
held following S. Sundaram Ayyar v. The Municipal Council 
of Madura and the Secretary of State for India in Council 1 that 
it is only the surface of the pathway and so much of the sub- 
soil as is necessary to maintain it as a road that belonged to the 
public or the Government. He further found that the plaintiff 
and her predecessors in title have been putting up dams for 
more than the prescriptive period, but that the dam which she 
put up last was a higher dam which interfered with the use of 
the path more than before and accordingly dismissed the suit. 


There is no finding by the Judge on any of these questions. 
If the channel is private property and the pathway was dedica- 
ted by the owners to the public, then the question for considera- 
tion will be what were the conditions, if any, under which 
it was dedicated to the public ? Dedication to the public in this 
case is found by long user. That user willalso indicate the 
conditions of dedication, if any. If the plaintiff has been 
putting up this dam for more than the prescriptive period, as 
the Munsif finds, and the path was only used by the public with 
the water thrown back on it by the erection of the dam, the 
plaintiff is entitled to contend that the footpath is dedicated 
subject to this restriction. She may not be entitled to erect a 


plaintiff prayed for a declaration of her right of easement against the Government, 
as the Government denied the right set up by her. As the judgment is based on 
the assumed admission by the plaintiff of the Government’s right to the thodu, 
we set it aside and direct the Judge to restore the appeal to his file and dispose of 
it according to law. 

The costs will abide tha result. 


1. (1901) I. L. 25. M. 685. 
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dam which will throw back a larger volume of water and render 
the path not available as before. To decide these questions it 
is necessary that we should have findings on all the issues. 
We accordingly direct the judge to return findings on all the 
issues, He may resettle the issues and receive such further 
evidence if he thinks it necessary to do so. 


The findings should be submitted within two months from 
the date of-this order and seven days will be allowed for filing 
objections. 


In compliance with the above order the District Judge 
‘submitted the following. 


FINDING.— 
This is an appeal remanded to this Court for findings on all the issues in the suit. 


2. The first issus ia whether the plaintiff (appellant) has derived a presoriptivs 
right to take waterto her land by building a dam ao the canal in question 
The Mnnsif, believing the witnesses of the plaintiff, finds that the presonptive 
right of the Plaintiff has continued for more than the prescriptive period-taken by 
the Munsif to be twenty years-without any interruption and as a matter of 
right and is astisfactorily proved. The evidence of the plaintiff's witnesses, which 
shows beyond reasonable doubtthat the practice of making adam has continued 
for some 25 or 80 yeara, is not impugned by the defendant’s (respondent's) 
pleader, but the inference of the Munsif that the thoduis the jenmam property of 
private owners and consequenily belongs to the riparian owners is seriously 
contested and it is argued that the thodu is in reality Government jenmam property 
and that the Munsif has come to his conclusion on insufficient grounds, It is further 
contended that because the thodu is Government property the plaintiff must prove 
uninterrupted user for sixty years and that this she has failed to do. 


It may be observed at the outset that there appears to be no evidence to prove 
that the thodu is private jenmam property, nor have the janmis of the land adjucent 
to the thodu bean joined as parties to the suit. The inference drawn by the Munsif 
is the result of his application of the rule of English law that the bed of non-tidel 
rivers belongs to the riparian proprietors "“ usgus ad medium Alum filuminis,” and he 
remarks that this law has bean made applicable to Malabar by the decision ın The 
Secretary of State for India v. Kadirikutty and others 1 He also observes,. 
“Tf @ river belongs to private owners the claim of, private owners to a thodu 
which isa stream smaller than æ river must be stronger. The canal in dispute 
is only a thodu- Therefore the thodu must be found to be the jenmam of 
private owners”. These observations appear to amount to the proposition that 
because thodus are smaller than rivers and because some rivers belong to p.ivate 
owners, the particular thodu in question is private property, and it seams unneces- 
sary to point out fhe fallacy of such reasoning. Moreover the Munsif appears to 
have failed to observe that while it was ruled in the case quoted that the principles 
of English law, by which the rights of the crown and riparian owners to acoretions 





1 (1889) LL. R. 18 M. 869, 
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caused by alluvian are determined, are applicable to British India in the absence of 
local usage or statutory enactment to the contrary, it was also observed that there ia 
nothing in the system of property as recognized in Malabar to displace the righta of 
the crown as they are ordinarily understood ; 


—‘‘ On the contrary the evidence indicates a recognition of these rights in re- 
cent times; and the grant traditionally recorded to have been made by the 
Brahmins to Keralan are enumerated among other sovereign mghts ‘the regulation 
of the beds of streams and accretion from the seas.’ Malabar Manual Vol. 1p. 
226. The proprietary right of the Government to natural streams and rivers is 
usually asserted and in the case ofa similar stream in Palghat taluk has bean 
judicially recognized by this Court in A. 8. 245 of 1894 in confirming the decree 
of the District Munsif of Palghat in O. B. 338 of 1892, in which ıt was proved that 
for many years the Government has over and over again ın en immense number of 
cases, publicly asserted the proprietary right to acoretions in the beds of rivers and 
streams in the Palghat Taluk and collected Jenmabhogam from persons who cultiva- 
ted such accretions, while ın not a single instance did the mparien proprietors re- 
sist the action of the Government. Such right has also been recognized by the 
Subordinate Jude of Calicut in the case of the Ernad Taluk. I have been referred 
to no higher authority directly to the contrary, but reliance is placed on the observa- 
tion at page 876 of the Madras High Oourt ruling quoted adove that there is no 
presumption ın Malabar that weste lands are the property of Government. Even, 
however, if it be held that the beds of all streams are to be considered to fall within 
the category of waste land, it does not follow that the Government has no right to 
own or control the water of such streams. Moreover since thedate of the ruling, 
The Secretary of State for India v. Kadiri Kutti, Act II of 1905 has come into 
force and ıt appears to me that in the case of natural streams the presumption 
under §. 2 ıs that such streams belong to the Government, which usually 
controls them, and that the jenmi who claims a proprietary right to the bed 
ofsuch streams must show that it belongs to him. Im the present case no 
claim has been made by any jenmi to the thodu, which is proved by the 
evidence of the Revenue Inspector (1st witness for the defendant, after taking its 
rise in the hills, to flow for 12 or 15 mules through several amsoms and 
to be known by the nameof Government Sirkar thodu. It is also entered 
in the Settlement register as the jenmam property of Government—a fact 


- which may not be sufficient to prove the title of Government but streng- 


thens the presumption that itis Government property. For ina Distriot like 
Malabar, where people are ever ready to assert their rights to property and 
especially land, there is little doubt that objection would have bean raised to such an 
entry if the thodu had been regarded as private property. The fact that permission 
was obtained by the plaintiff and her predecessors-in-title to dam the thodn is also 
an indication in favour of the presumption that the thodu 1s Government property. 
For these reasons I think that the finding of the Munsit that the thodu belongs to 
the nparan owners cannot be accepted and that in view of the presumption that 
the stream is Government property, the burden of proof was on the plaintiff to 
establish the easement alarmed by her. This she has clearly failed to do, having 
admittedly enjoyed it for a period Jess than sixty years and with the permission of 
Government- My finding on the first issue 19 therefore in the negative. 


3. On the second and third issues—whether the defendant 18 lable for 
damages and how much the plaintiff 18 entitled to, I find that the plaintiff, not 
being entitled to the right to dam the stream, is not entitled to flood the pathway 
and that the defendant is not lable for damages. 
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4. The findings of the Munsif on the 4th, 5th, 6th and 7th, issues were not 
contested and I adopt his findings. 


5 On the Sth issue it appears to me thatthe damage claimed is too remote. 
The plaintiff was not justified in having her land left waste on the pretext that she 
could get no water for her land when she might by complying with the not 
unreasonable order of the Spocial Assistent Collector have obtained water for her 
land. My findihg on this issue is in the affirmative. 


This appeal came on for final hearing on Friday the 16th day 
of January 1914 after the return of the finding of the Lower 
Appellate Court. 

K. P. M. Menon for Appellant. 

Government pleader (C. F. Napier) for Respondent. 

The Court delivered the following 

Judgments :—Sankaran Nair J:—vThe Judge has now 
found that the plaintiff has been constructing the dam at the spot 
across the bed of the stream or thodu for the past 25 or 30 years, 
but he has also held that in view of the presumption that the 
stream is Government property it must be held that the plaintiff 
has failed to establish a right of easement as she is bound to 
prove uninterrupted user for 60 years. Objection is taken to 
this finding and it is argued that there is no presumption in 
Malabar that the river beds form Government property. It is 
contended that they form the property of the riparian owners, 
as under the English law, and therefore proof of user for 25 or 
30 years is sufficient to create a right of easement in plaintiffs 
favour. 

I shall first deal with the contention as to the ownership of 
the bed of the stream. In the case of river beds which are not tidal 
and navigable the law is clear. “Prima facie every proprietor of 
land on the banks of a river is entitled to that moiety of the soil 
of the river which adjoins to his land and the legal expression is 
that each is entitled to the soil usque filum aquae” Wright v. 
Howard 1. 

In America also Story J. has held the same view, Tyler v. 
Wilkinson 2 "“ Prima facie every proprietor upon the bank of a 
river is entitled to the land covered with water in front of his 
bank to the middle thread of the stream or as itis commonly 
expressed ad medium filum aquae.” The Privy Council in 
Khagendra Narain Chowdry v. Matangani Debi 3 recognized the 


1. (182%) 67 F. R. 16. 9. O. 1 Bim. and Bt. 190. 3. IV Mason. U.8. B. 397. 
8, (1890) 171. A. 62. 
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Meenakshi same right in a suit to which the Government wasa party. In 
this Presidency the rule has been always enforced in numerous 


v. 
Peno of cases. A very strong case is that reported in the Sadr Court 


India. Reports for 1858 p. 188 where the claim of the proprietor to the 
Sankaran accretion to his land was upheld though it was formed only as 
Nair J. a continuation ofan accretion to a Government village (Sree 


Raja Ooppalapaty Jogee Jagannadharause v. Sub-Collector Raj- 
mundry) 1. The Malabar Jenmis are undoubtedly proprietors of 
land under these decisions, Prima 'facie therefore the same rule 
applies. 

But the District Judge refers to the judgment in Appeal 
Suit 245 ot 1894 District Court, and in another, apparently 
Appeal Suit 500 of 1907 Sub-Court, in support of his view and 
gives certain other reasons in support of his conclusion. It 
becomes therefore necessary to examine them. 


An earlier judgment of his own Court directly in point was 
not apparently brought to his notice. The District Judge, 
Mr. Wigram, the learned author of the Malabar Law, in Revised 
Appeal Suit No. 643 of 1876 on the file of the District Qourt of 
South Malabar considered this question. In deciding the appeal 
he first of all assumed that the lands reclaimed from the beds of 
rivers were the property of riparian proprietors but afterwards 
admitted a review to have the question fully argued. In his 
revised judgment he stated the point for decision in these terms: 
“ Whether by the custom of Malabar having the force of law, 
lands newly formed in, or reclaimed from, the beds of rivers are 
the property of Government.” I quote his judgment in 
extenso :— 

“2, The English law on the subject is succinctly stated in 
Shelford’s Real Property Statutes, 8th Edition, by Carson page 
112. Where a river is not navigable the presumption is that the 
soil is the property of the owners on each side to the middle of 
the river and in the more recent cases it has been held that 
the soil of the alvens is not the common property of the respec- 
tive owners on the opposite sides of a river but that the share of 
each belongs to him in severalty; and extends usque ad medium 
filum aquae and again that the right of ownership of a moiety of 
the -bed of a river passes under a conveyance of lands on the 
banks of a river although the conveyance points to a boundary 


1 (1858) Mad. Sudder Court Reports 188, 
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which would not include any part of the bed (Bickett v. Morris, 1 
Crossley and Sons Limited v. Lightowler 2.) 

“3, The principle seems to have been adopted by the 
Privy Council in a Bengal case reported at XIII Moore 467 
although it did not form the ground of the decision. Their 
Lordships say: There is another principle recognised in the 
English law derived from the Civil Law that where there is an 
acquisition of land from the sea or a river by gradual, slow and 
imperceptible means, then, from the supposed necessity of the 
case and the difficulty of having to determine year by year to 
whom an inch or afoot or a yard belongs, the accretion by 
alluvion belongs to the owner of the adjoining land. 


“The same principle was adopted by the Madras Sudr. 
Court if'the case of a Godavari Lunkah (S. U. Decisions of 1858 
page 188) and still more recently by the High Court in Second 
Appeal No. 480 of 1870 (not reported). 


“Tf such is the rule of law to be appled when the riparian proprie- 
tors are Zamindars who derive their estate from the ruling power a 
fortiors ought ıt to be applied to Malabar where from time immemorial 
the lands have been held by private persons. 

“4, The documentary evidence adduced by the Collector 
to prove the custom which it must be taken is an exception to 
the general rule is as follows” :— 


After referring to the documentary evidence * he continued, 


“ And the Tahsildar of Ponnani, two wealthy jenmis and 
the Kariasthan of a third have been examined. 


*“ YI Judgment of the Civil Court of Tellicherry in A S. No. 141 of 1861. 
VIL Judgment of do. ın A. B. No. 464 of 1861. 


Plan of the locality now in dispute prepared under the Collector’s orders 
after the suit commenced. 


Vi 
IX Three ksichits executed to the Government as janmi in 1828. 
X Two pattas granted by the Government in 1886 and 1889. 
XI 


Book showing the grant of cowles in 1858—54 in which the share of the 
jenmi for lands in the beds of rivers 1s reserved to Government. 


XO Five kaichits executed to the Government as jenmi for waste lands near 
the banks of mvers (1855), 


XT Eight kaichits of a similar nature (1859—60). 
XIV Book containing a list of waste lands sold by Government (1858 to 1865). 
XV Correspondence between the Collector of Malabar and the Board of 
Revenue regarding salt-water swamps (1856 to 1859).” 


1. (1866) L. B. 1 H. L. 8.47. 3. (1866) L. R. 8 Eq. 279. 
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“5. Upon the evidence adduced it is impossible to doubt 
that at all events since 1854 the Government have claimed a 
right to deal with all lands newly acquired by the action of the 
rivers or reclaimed from the river by human exertions as their 
absolute property and that that claim has never been disputed by 
riparian proprietors, some of whom have actually purchased such 
lands adjoining their estates from the Government. 


“There may have been isolated cases in which the Govern- 
ment asserted the same claim prior to 1854; but I cannot say 
that the evidence adduced on the point is satisfactory. 

“8. The question therefore resolves itself to this—-Can a 
course of dealings for 23 years acquiesced in by those interested 
to dispute them establish a custom which the law will recognise ? 

“ I confess that I expected to have evidence adduced of 
what took place when the Zamorin was a reigning sovereign and 
of what takes place to this day in Cochin and Travancore, the 
neighbouring states where lands are held on similar tenures. A 
custom must be based on immemorial usage and the cautious 
language of the Collector in the first letter of the correspondence 
(XV) shows that even as regards salt-water swamps on the 
banks of back-waters he was in 1856 doubtful as to the rights of 
Government. 

“9, On the ground that 6th defendant has wholly failed 
to prove the existence of any custom in Malabar which is—(torn) 
to the general—(torn) of law and that the proceedings of former 
Collector are perfectly consistent with an ignorance on the part 
of the land-owners of their rights I shall confirm my former 
decree and order 6th defendant to pay the costs of plaintiff of the 
rehearing”. 

The same view was taken in A. S. No. 204 of 1881, District 
Court, South Malabar. This was a case from the Palghat Taluk. 

The next case that may be referred to is the well-known 
Attapadi case—Secretary of State v. Vira Rayan 1. That suit 
referred to a tract of land about 232 square miles in extent. A 
large block of land was not claimed by any of the defendants. 
There were lands, streams, hills and forests which formed the 
upper part of the watershed of the Bhavani river. The question 
for decision was whether the rule that was presumed to be 
applicable to waste lands in the Eastern districts that they 

1. (1885) I. L. EB. 9 Mad. 176. 
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formed the property of the Government was also applicable to 
Malabar and it was held by the High Court that it did not. 
The decision proceeded on the grounds that Malabar was a land 
of private proprietors and the Governinent must prove their title 
and possession within the statutory period to recover possession. 
And there is no presumption of ownership in their favour-of any 
property then in suit which included rivers and forests. The 
riparian proprietors were treated as owners of riverbeds ‘lying 
within or adjoining their estates. It appears to me the question 
now in dispute is concluded by that decision. 


The next case that I may refer to is Secretary of State for 
India v. Kadiri Kutty 1. I shall refer to it in some detail as the 
matter in dispute was raised in another form in that case and 
finally settled. There the question was whether a strip of land 
which had been reclaimed from the bed of a river belonged to the 
Government or not. The District Munsif held that according to 
the English law the land belonged to the plaintiff in that suit as a 
riparian proprietor. He was of opinion that, according to the 
Malabar law as declared in the case above referred to, i. e., the 
Attapadi case, the Government had no proprietary right over lands 
in Malabar and for that reason also it belonged to the plaintiff. 
He held further that according to the Hindu law also the right is 
acquired by the first person who makes a beneficial use of the soil 
and that the plaintiff having been in possession of the land, was 
entitled to it. He also decided that, though the Government had 
proved that since 1858 they had been invariably claiming lands 
formed by the recession of rivers throughout Malabar and that 
such claims had been acquiesced in, it was not sufficient to prove 
a valid custom. 


In appeal the contention was “ that, by custom, they (4. 6. 
accretions to a river bank) belong to Government”, and the 
District Judge states that the Government had advanced 
their claim only during the previous 30 years and that it was not 
contended that such claim was advanced before that date. He 
held that it could not be treated as a valid custom and that “in 
parts of India where Government has a right to all waste lands 
the question might be deserving of consideration, but, in Mala- 
bar, where Government have admittedly no rights on waste land”, 
the claim could not be supported. 


1. (1889) I. L. R. 18 M, 369. 
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The judgment in Second Appéal is reported in Secretary of 
State for India v. Kadiri Kutti, 1, The High Court. held. that 
‘in the absence of local usage or statutory enactmént to- thé 
contrary, the English law must be applied to India: According 
.to that law it was pointed out that “the-Crown is regarded ias 
owner of the land covered by the sea” and ‘what is.true with 
regard to the sea is equally true with regard to tidal. navigable 
rivers” and that the land which was gained from. the sea:-by 
sudden derelicton or alluvion or from the tidal navigable. rivers 
also belonged to the Crown. It was pointed out that." the rule 
teferred to by the District Munsif according to which the 
riparian proprietors are entitled to the bed of the river, ad medium 
filum, is not applicable in ka case of navigable.rivers in which 
the tide flows and reflows.”” Then followed certain observations 
on tidality and navigability. Then theysaid “there seems no reason 
to doubt that the principles above indicated are the principles 
according to which the law must be administered in British 
‘India in the absence of local usage or statutory enactment 
to the contrary.” And one of the principles ` referred to 
is the right of the riparian proprietor- to half the bed 
of the stream as under English law. It was also pointed. out that 
‘the Judicial Committee had already applied the principles of 
-English law to Indian cases, The principle that waste Tends are not 
the property of Government was declared to have no application 
tọ land covered by the water of the sea or by a tidal river. 
Throughout the judgment the learned judges assume ‘that the 
right of the crown can only exist in the case of. tidal navigable 
rivers and they accordingly remitted issues to try the questions 
whether the river there in question was 4 tidal navigable river and 
also other questions which it is unnecesary now to refer, If the 
beds of rivers not tidal or navigable belonged to Governnient there 
would have been no necessity to femit-the igsués. - The entiré 
judgment leaves no room to doubt that the ‘ules’ of English law 
as to river beds were applied in their entirety ‘and the reason: of thé 
Jaw too was stated. It was that the land covéred- -by the water of 
‘the sea or a tidal river was not the land of the’ neighbouring jenmi 
“when it remained covered with water: Unless we are- prepared 
to hold that the rule of the English Law is to be applied only 
.when it is in favour of the Government and not--to be applied 
when it is against the Government it is difficut to hold ‘that’ that 


1. (1889) I. L. R, 18 M.. 969 at,p.1378. 
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decision does not: conclude the matter now in dispute. It’ will 
be seen that the learned judges expressed no disapproval of the 
decision ‘of the lower Courts which, held that neither by the 
Common Law of Malabar, which was declared to be the same as 
the English Law, nor according to the custom set up by the 
Government they had any interest in the bed of the stream. 
But it was in accordance with the view that the English Law 
was. applicable that they: held that such law itself recognised a 
distinction i in ‘the case of tidal navigable rivers and that they sent 
down this issue. To my mind it is perfectly clear that the ques- 
tion’ before. us. is concluded by that decision. Itis remark- 
able that the learned judges there did not refer to the earlier 
decision. of. Mr.. Wigram which proceeded on the same 
view.of.the applicablity of the English Law and it is also 
noticeable that before the High Court there was no attempt to 
dispute the correctness of the proposition that the English 
Law i ja its entirety was applicable to Malabar. The autho- 
ritiés’ relied upon are English and Privy Council decisions 
which applied these principles to India. I think, therefore 
that; unless: that decision is overruled by a Full Bench, the 
question ‘cannot be decided in favour of the Government. 

“Thé néxt case that may be referred to is the judgment relied 
dipati by the District Judge in A. S. No. 245 of 1894, District 
Court, South Malabar. The Munsif in disposing of the original 
suit found that the Government had proved a custom as to the 
ownership of river beds in the Taluq of Palghat. His judgment 
was confirmed in appèal. In disposing of the appeal, Mr. Justice 
Benson, then’ District Judge, stated the law in these words :— 
` <4 With regard to the second issue, it is admitted that the 
tiver ‘in which the accretion occurred is not tidal or navigable, 
and ‘that the right of Government to accretions depends on the 
proof of a valid custom, failing which the English Law would be 
appeals: and the ‘accretions would belong to the riparian 
owners. ’ 

In sandea the evidence he stated that he did not attach 
any importance to the action of the Government in respect of 
the dams and anicuts as it was quite possible that the Govern- 
ment might have a right-to control and regulate the flow of the 
water. without having a right to the bed of fhe stream. But He 
foutid that’ the evidence showed that for 33 yéars the Govern- 
in6At badseéxercised: these rights. That under the” general law 
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riparian proprietor is the owner of half the bed of the stream in 
Malabar was not denied. The decision is only an authority on 
the question that a local custom against a general common law 
exists in the Taluq of Palghat. 


It is unnecessary to consider whether that decision uphold- 
ing a local custom in derogation of the general law will now be 
followed. The alleged custom was of recent origin. It was not 
shown fo be uniform and there was a decision the other way. It is 
open to all the objections advanced by the Judicial Committee to 
a custom of impartibility confined to the Madras Presidency in 
the Pittapore case. The local custom presupposes that the 
general law applied to Palghat before its origin. The Govern- 
ment claimed and exercised their rights in river beds not in virtue 
of any local custom because Palghat land tenures are not alleged 
to differ from the rest of Malabar, but in accordance with what 
was erroneously asserted to be the general or customary law 
applicable to all Malabar. The instances therefore are not proof 
of any local custom. 


The Judge next refers to the judgment in A. S. 500 of 1907 
which came to the High Court in Second Appeal No. 377 of 1909. 
In that case the Subordinate Judge before whom the case came 
on appeal stated that the proposition which the Secretary of 
State put forward “ is no doubt extraordinary, but he is entitled 
to get an opportunity to establish it if he can ” and he accordingly 
remitted an issue to try the general question whether by the 
usage of Malabar the beds of even non-tidal and non-navigable 
rivers and streams are vested in the Crown, In submitting the 
finding the Munsif states that though the issue referred to all 
rivers and streams “the evidence was confined to such streams 
as flow through the lands of several jenmis and through several 
amshoms. Small streams are therefore now excluded from the 
claim by Government”. The suit related to lands in the Ernad 
Taluq and he found that the Government had been collecting 
jenmabhogam for 19 years. He also referred to the vagueness 
of the evidence which did not show the distinguishing characte- 
ristics of the rivers claimed by the Government. The Subordinate 
Judge in appeal found that the Government had been exercising 
rights of ownership in regard to such natural streams ds ran for 


-many miles and irrigated the lands of several jenmis in several 


Amshoms. With reference to the ownership claimed he says that 
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the nature of the stream, whether it is a river or whether it is 
only a '“thodu” as he calls, is a question of fact which must be 
decided upon the facts of each case and he accordingly upheld 
the Government claim. Here also it is to be noted that the 
claim of the Government as advanced was not a general claim 
to all river beds as now put forward but to what the Subordinate 
Judge calls rivers and large streams. In second appeal the 
decrees of the lower Courts were reversed on a preliminary 
ground so that the question of ownership was not decided by 
this Court. 


There are no doubt observations in the judgment of the 
Subordinate Judge which support the Government claim and 
deny the right of riparian proprietors; they apply with equal 
force to similar claims of the Zamindars in India and of owners 
in England and in America. I am therefore not prepared to 
attach much weight to them. 


The Judge refers to the numerous instances proved in the 
Palghat suit. But they were all recent and the custom was 
challenged within thirty or forty years. The jenmabhogam was 
treated as revenue and could not be disputed in the Civil Courts. 
Payment of jenmabhogam is submission to, necessity and not 
evidence of consciousness of validity of the claim. Resistance 
would have resulted in the imposition of penal assessment or 
revenue sale of property. Similarly purchase by riparian pro- 
prietors from Government is proof of evasion as pointed out by 
Parker J. in Secretary of State v. Ashtamurthi 1 and purchase 
of peace rather than recognition of Government claim. 

It may be useful to notice the law on the point as under- 
stood before 1852 and the probable origin of the practice which 
is now sought to be converted into a valid custom, if not, as 
proof of the ancient customary law itself. 

In 1800 Dr. Buchanan who was specially directed by the 
Governor-General to report on the condition of the District 
reported that the “whole soil” belonged to the private proprie- 
tors, 4. e., Brahmin Nambudris, devasvoms and royal families,— 
see Volume II, page 60. 

The views of Major Walker who wrote the first book on 
Malabar Land Tenures as to jenm right is well-known. In the 

1. (1889) I. L. R. 18 AL 69. 
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early years of the last century when thé question whether the 
Zamindaty settlement should be introduced into these - districts 
Was under discussion the officials were unanimous in ‘reporting 
that “in Malabar with the exception of a few estates forfeited 
By rebellion there appear to be no Sircar or Government lands, 
individual proprietory right generally prevailing throughout the 
previnée;” See paragraph 178 of the report of the Board of 
Revenue in 1809. (5th Report, Volume II, page +40), 


In 1807, Mr. Thackeray who was deputed to enquire. into 
the, land tenures of Malabar also reported “ Almost the whole of 
the land i in Malabar, cultivated and uncultivated, is private pro- 

perty and held by jenmam right which conveys full absolute 
property in the soil.” 


n ‘In a-despatch in December 1813 relating to-the settlement 
of Malabar the Directors similarly observed that-in Malabar: they. 
had na property to confer with the exception of some forfeited 
éstates—See Revenue Selection volume I, page 511. This was 
the basis of the Attapadi judgment. The same reasoning applies 
also to river beds. 


Colonel Munro’s report in 1817 is very instructive. He 
states that Malabar was divided into villages which were called 
Desams, that thé headman was called the Desway when he had 
the directiori of the religious ceremonies of the village pagoda 
ard the management of the pagoda lands and servants and that 
othérwise he-was called j jenmi. He further says that the Desways 
“were at ane time the sole proprietors of the land of their res- 
pective villages... ,. There was.a Desway to every village, except 
where the village -was the private property of the Chief of the 
district : aunties when the rights of the head of the village 
belaged ” to that chief. He gives the sources of income. (See 
paragraph 5). He had no proprietary interest whatever of the 
sort that i is now set up on behalf of the Government. 


The Collector, Mr. Conolly, in a memorandum drawn up for 
the Government in 1840 stated that “all ‘land in Maldbar is 
strictly private property.” See his letter to Government, dated 
8th October 1853, No. 34B, Judicial Department —enclosure to 
minutes ‘of consultation under date: 15th November 1853, .Judi- 
cial Deparment. Till 1850 no attempt was made to claim owner- 
ship in river beds. In 1852 Mr. Strange was - appointed Special 
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Commissioner to enquire into the, Moplah ‘outrages and there 
was a long correspondence relating to land tenures which made 
it difficult for moplas and poor persons to get Jands for cultiva- 
tion on fair terms. It therefore became the object of..Govern- 
ment to restrict within such limits as the law would allow, them 
the extensive claims which were put forward on, behalf of the 
jenmi in order to assign lands to Moplahs and other persons 
to evade the jenmi tyranny and they began to show increased 
activity in allotting waste lands which belonged to jenmis to 
any person who applied to take them up by virtue of a supposed 
right of the Government, now declared. to be non-existent. 
They also began to assert their claims to assign river beds and 
accretions from the rivers; and we find from that ‘time till about 
1877 such rights were asserted in various instances. In 1877 
when the matter was brought before Mr. Wigram in South 
Malabar he disallowed the Government claim on the ground 
that it was opposed both to the English law and to the custom- 
ary law of the country. On the same ground Mr. Cox disallow; 
ed it in North Malabar. Iam not aware that, from that time, 
any judicial officer has recognised the general claim of the 
Government that is now recognised by the District. Judge. To 
me it is clear that a practice, which sprung up only after 1850, 
disallowed in a judgment in 1877 in which all the available eyi- 
dence was apparently given, and contested whenever set up in 
a Court of law afterwards, cannot now be held. to be a. valid 
custom. They can only be treated as unauthorized interferences 
with private property. The evidence of the so-called custom + 

grant jenmis’ lands on cowle was stronger in Secretary of State vV 
Kadiri Kutti 1 and derived some support from the ancient “Mala; 
bar law as to waste lands. Yet it was not upheld. Here the 
‘principles of the Malabar Land Tenures negative the ‘claim 
adyanced on behalf of Government. The theory is that the 
land ‘Was ‘the property of the Nambudris and. the Devasoms. 
The fact that before the Mysore invasion no land tax was paid 
is due to this fact. The Royal families and the’ local chieftains 
"also aeguired jenm, and later all ‘classes, but they claimed the 
‘same completeness of ownership as the Brahmins. _ Jenm deeds 
-may be found in the old books and reports and’ in Logan's 
Malabar Manual volume II. They purport to „sell tHe entire 
‘land in within defined boundaries including stones eee cones 
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stumps of nux vomica, thorn, roots, pits, mounds, treasure, lower 
earth, water, ores, canals, streams, forests. They prove an owner- 
ship as complete as possible, In England the ‘theory is that 
the land is held directly or indirectly under the Crown. In 
India, the Zamindars hold them under Government sanads. 
Yet they have got the rights that are held to appertain to riparian 
proprietorship: stronger reasons exist for recognising them in 
favour of jenmis. Many streams and channels are dry for 
months and are capable of actual occupation or cultivation— 
their beds are often cultivated, I have no hesitation in disallow- 
ing this contention and jn holding that the channel is private 
property, If the river bed is private property then Act III of 
1905 has admittedly no application. 

It is stated that no claim has been advanced by any jenmi 
to histhodu. Butit is notshown that any claim was on any 
occasion advanced by Government to the knowledge of Kiyake 
Kovilagam the only riparian proprietor whose name appears in 
the records. That the tenant obtained permission to put up 
dams is no evidence against the jenmi. Moreover such permission 
was necessary to flood the path. It may beas Mr, Benson 
pointed out in the Palghat case this erection of a dam is not any 
evidence in support of Government. I offer no opinion on this 
point. I hold therefore that the thodu or watercourse in ques- 
tion is private property. 

The plaintiff has proved user for 25 or 30 years. She has 
acquired the right to construct the dam, The Government 
pleader contends that she cannot acquire any easement against 
her own Jenmi- But itis admitted that there is no evidence 
that her Jenmi is the riparian proprietor where the dam iscon- 
structed. It is probable he is the jenmi on one side of the 
channel. But there is no evidence of it and if he is the jenmi 
the plaintiff would be entitled to do it with his consent and as 
there is no evidence who the riparin proprietors are on either 
side of the dam, I would declare her right to construct a.dam. 

But if she wishes to construct a dam of the kind she has 
been putting up in recent years, she must show that she is en- 
titled to flood the path. The channel being private property it 
is true the surface of the path alone can be presumed to have 
been dedicated to the public. But the plaintiff cannot claim to 
have acquired the :right claimed by prescription against the 
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Crown representing the public as she has not proved 60 years’ 
user as of right of the right claimed. Even the user proved by 
her was with the consent of the Revenue Officials and therefore 
not evidence in support of the claim of easement against 


Government. She bas not shown that the path was dedicated . 


subject to her claim, as it is not proved that the dedication of 
the path was subsequent to the date of the first erection of the 
dam. 

The plaintiff can therefore only erect a dam which would 
not interfere with the use of the path. 


This was the only condition sought to be imposed by the 
Revenue officials though subsequently higher claims were 
advanced. 


I might add that the Government Pleader’s contention 
that these questions do not arise on the allegations -in the 
plaint and in the absence of the jenmis, comes too late. It is 
concluded by the two previous orders of this Court. The Govern- 
mént did not apply to make the jenmis parties, or if the objection 
had been raised earlier, either the plaintiff might have made 
them parties or the Court might have directed it to be done. 


I would therefore modify the decrees of the Courts below by 
declaring the plaintiff's claim as above indicated and confirm the 
decrees in other respects—the parties to bear their own costs 
throughout. 


But as my learned brother disagrees with me the second 
appeal is dismissed with costs. 


Sadasiva Aiyar, J:—I have had the great advantage of a 
study of the judgment written by my learned brother in this case, 
I regret, however, that my conclusion is somewhat different from 
his. 

As I read the plaint, this is a suit for two reliefs (1) for the dec- 
laration of “the plaintiffs easement rights to put upa dam in the 
Kottamal Todu and taking water from it in accordance with the 
ancient usage for the use of the cultivation of the plaint lands ;” 
(2) for past and future damages consequent on the Collector’s 
alleged wrongful acts,...... directions and threats. Now an 
easement is “‘a right which the owner or occupier of certain land 
possesses, as such, for the beneficial enjoyment of that land, to 
do and continue to do something, or to prevent and continue to 
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prevent something being done in or upon, or in respect of certain 
other land not his own.” (See the definition in section 4 of the 
Easements Act). At the first blush, the plaint seemed to admit 
(that is, a perusal of the plaint leaves the impression in the mind 
that it impliedly admitted) that the bed of the thodu over which 
the plaintiff wanted to establish her right to build adam on belong- 
ed to the only defendant in the case, namely, the Secretary of 
State, and that the plaintiff wanted a declaration of her easement 
right to put up a dam on that bed belonging to the 
defendant. But the plaintiff seems to have contended before 
a Division Bench of this Court in S. A. No. 606 of 1907 that she 
did not mean to make any such admission that the bed of the 
thodu or the thodu belonged to the Government. This contention 
was accepted by the learned Judges who heard the said S. A. 
No. 606 of 1907: and the case was remanded to the Lower 
Appellate Court for fresh disposal. 


Now it seems to me that if the plaintiff wanted to havea 
declaration of her easement right over the land of a third person 
and if that third person was not the defendant in the suit, she 
ought to inform the court who the third person was (other than 
the defendant) who was the owner of the land over which the 
plaintiff claims the easement right. Even after a second remand, 
the plaintiff would not clearly state to whom the bed of the stream 
belonged over which she wants to erect the dam. The contention 
before the District Judge seems to have been that the todu is 
private jenm property and that the bed of the stream belongs to 
the jenmis who own lands on either side of the tedu. Assuming 
that half the breadth of the beds measured from one bank at the 
point where the dam is sought to be put up belongs to the jenmi 
who owns the lands on that bank and the other half breadth to 
the jenmi who owns the lands on the other bank, who are these 
two jenmis ? One of the jenmis seems to be the plaintiffs own 
landlord against whom, she cannot claim any right of easement. 
The other jenmi’s name is not disclosed, As against that 
undisclosed jenmi the plaintiff can establish an easement right 
only if she proves by suitable evidence that either by grant or by 
prescription (that is, by peaceable and open enjoyment as an 
easement and as of right without interruption for 20 years) she 
has acquired the easement right claimed by her. It seems 
to me clear that that undisclosed jenmi isa necessary party 
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to a suit for a declaration of such an easement right, so 
that he might have an opportunity of showing that he 
made no such grants as is claimed by the plaintiff (if a 
grant is claimed by the plaintiff) or that the plaintiff did not erect 
the dam as of right but by license or that there has been in- 
terruption or even that she never erected any such dam except 
in recent years. In short, there is no evidence in this case which 
can be treated as legally establishing an easement right over the 
bed of the stream at the site of the dam as against the owners of 
that bed, assuming that the bed of the stream belongs to the 
jenmis (private owners), and not to the Government. On this 
short ground, I would dismiss the suit especially as the grant of a 
declaratory relief is a matter of discretion. 


Even taking the view that the plaintiff has a right of ease- 
ment to construct a dam over that portion of the bed of the 
stream over which she has Leen constructing a dam hitherto, but 
that she is not entitled to flood the path higher up (which, if I 
understand my learned brother aright, is the view taken by him), 
it is clear as my learned brother points out that the plaintiff's 
right of easement is not as extensive asthe claims in the plaint 
but only a more restricted right, that is, the right is subject to 
the onerous condition that she should not interfere with the use 
of the path by the public. Even in this view, it seems to me 
that her suit for a declaration of the comprehensive right 
claimed by her ought to be dismissed as the Court is entitled 
to exercise a discretion in these matters and it is not bound to 
give a declaration of the qualified right even holding that 
that qualified right is proved by the plaintiff. On the 
above views, it is unnecessary to go into the difficult question of 
law discussed by my learned brother as to the right of the 
Government to the beds of streams in Malabar and to the sites 
of public path-ways in Malabar. I might, however, be permitted 
to say that I am not satisfied that the beds of natural streams and 
the sites of public paths even in Malabar do not belong to the 
Government asarule. As regards waste lands strictly so called, 
(that is, uncultivated waste, capable of cultivation or of afforest- 
ation or mineral working etc.), we may take it that the Secretary 
of state v. Vira Rayan 1 has settled that “there is no presumption 
in favour of Government's rights so far as the Malabar Districts 
are concerned,” But, as Lord Halsbury said, the decision in a 
particular case is an authority only for the points actually decided 

1, (1885) L L. R. 9 M p. 175. 
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in that case, that is, those points necessary for the decision of the 
case and Iam not satisfied that Secretary of State v. Vira Rayan 1 
decided that there is no presumption that the beds of natural 
streams or sites of public paths do not belong to Government 
I am inclined to the view that the Government as represent- 
ing the public should be presumed to be the owners of the beds of 
natural streams and of the sites of public paths in Malabar as 
well as in other Districts and I believe that that is the common 
law of India whatever may be the common law in England or 
whatever may have been the Roman law on this point. Malabar 
might have been “ʻa land of private proprietors” but the paramount 
rights of the State over the beds of natural streams (which do 
not both have their origin and also flow till the end of their 
course continuously through the land of the same private owner) 
and the paramount rights of the State over the sites of public 
roads and paths are not inconsistent with Malabar being a land of 
private proprietors, that is, of being a land in which all cultivated 
lands, cultivable waste lands, house-sites, residential sites, lands 
from which profits can be obtained in the shape of forests or 
mineral products and similar lands belonged to private proprie- 
tors at one time and presumably and prima facie do not belong 
to Government now. That the Government have been trying 
to contest the claims of jenmis over waste lands from several 
years even before Act III of 1905 was passed cannot be disput- 
ed. So far as public roads, streets, lanes and paths and the beds 
of rivers, streams, nalas, lakes and tanks, canals and water 
courses are concerned, the presumption should be, after the date 
of Act III of 1905, that they are Government property and not 
private property—(see Section 2 of the Madras Act III of 1905). 
If any private owner wishes to establish that the bed of a natu- 
ral stream or the site of a public road belongs to him, it seems 
to me that the burden of proof is clearly cast upon him to estab- 
lish the same, (see Kundukuri Mahalakshmamma Garu v. Secre- 
tary of State for India ?) after Act III of 1905 was enacted. In’ 
this case, no such proof has been given. As regards the case in 
Secretary of State for India v. Kadiri Kutty 3 the only thing 
decided there was that even in Malabar the bed of a 
tidal navigable river goes belong to the Government. It 
may be said that there are implied assumptions made in some of 


1. (1886) I,L.R. 9 Mad. 175. 9. (1910) LL.R. 84 Mad. 295. 8.0, 20 M.L.J. 828. 
3. (1889) I. L. R. 19. M. 369. 
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the sentences in that Judgment that if a river is not a tidal 
navigable river, the bed belongs to adjacent owners as 
in English Common Law, and that the breadth of the 
stream belongs half and half to the adjacent owners. But this 
implied obiter dictum cannot, in my opinion, be treated as even 
an authority binding on us, much less a conclusive authority, 
especially after the passing of the Madras Act III of 1905. 
However, as I said, the questionis not free from difficulty and I 
do not wish to express my final view on that question especially 
in view of the decided opinion to the contrary expressed by my 
learned brother. In this particular case, as I said before, it is 
unnecessary to finally consider that question. Lastly I am 
unable to get over the finding of fact in this case by the District 
Judge that the bed of the stream belongs to the Government. 
He bases his finding on six facts: (a) that no claim has been 
made by any jenmi to the todu; (b) that the defence 1st witness 
proves that the stream in question takes its rise in the hills, flows 
for 12 or 15 miles through several amsoms and is known as “the 
Government Sircar todu;” (c) that it is entered in the Settle- 
ment Register as the jenmam property of Government ; (d) that 
permission was obtained by the plaintiff from the defendant (that 
is, the revenue officers) to dam the todu; (e) that there is the 
presumption under section 2 of Act III of 1905 that the bed of 
the stream is sircar land; (f) that there is also a decision in A. 
S. No. 245 of 1894 of the District Court of Calicut establishing 
Government’s rights. Even taking it that the last two reasons 
given by the District Judge for his finding are unsound, there are 
the other four facts and circumstances mentioned by the District 
Judge to support his finding and though each on of the facts taken 
separately may not be sufficient to support the finding it cannot be 
said that a Court is not justified in treating the title of Government 
to the todu to be proved by those facts taken together. Because 
the District Judge relied also upon a doubtful presumption of law 
to arrive at his finding, it cannot be said that his finding of fact is 
so materially vitiated that it should be set aside in second appeal. 
As Mr. Justice Tyabji remarkedin a recent case (S. A. No. 
1429 of 1911) “Courts are not expected merely, so to say, weigh 
in balances of gold the evidence on one side or the other and if 
the scales go down by a hair’s breadth on one side or the other, 
they are not expected to proceed on the basis that that fact is 
proved for all purposes.” As the District Judge did not merely 
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act upon a presumption in favour of the rights of Government 
but relied also upon other circumstances to find in favour of 
Government, I think that we are not entitled to interfere with 
his finding of fact (that the todu belongs to Government) in 
Second Appeal. In the result, I would dismiss the appeal with 
costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Ordinary Original Jurisdiction. 
Present:—Mr. Justice Wallis and Mr. Justice Bakewell. 


T. M. Narasimhachariar Plaintiff * 
v. 
V. Krishnamachariar Defendant. 


C. P.C. (Act V of 1908) S. 68—Attachment by different Courts—Amount 
realised by the Court of the highest grade—All entitled fo share rateably, though no 
transfer. i 


Where property is attached by different Courts and money is realised in accord- 
ance with B. 68 C. P. O. by the Court of the highest grade the attaching creditors 
are entitled to share rateably irrespective of the fact that‘their decrees have not 
been transferred to that Court. 


V. V. Srinivasa Iyengar for Plaintiff. 
C. K. Mahadeva Iyer for Defendant. 
The Court delivered the following 


Judgment :—Wallis J.—This case raises a question of 
some difficulty and importance as to the effect of S. 63, 
Civil Procedure Code, which provides that when property not 
in the custody of any Court is under attachment in execution 
of decrees of more courts than one, the court to receive or 
realize the property and to determine the claims thereto and 
objections to the attachment thereof shall be the court of 
highest grade, or where there is no difference in grade, the 
court which first attached. The section whilst conferring 
on the court in question exclusive jurisdiction not only 
to receive the attached property but also to determine claims 
thereto and objections to the ‘attachment thereof even if such 
objection be to an attachment in one of the other courts does 
not say to what extent if any the court which receives or realizes 
the assets is to take account of the attachments in execution of 


O. 8. No. 174 of 1918. 6th Maroh 1914. 
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the decrees in the other courts and different views have been 
taken as to this question. In the present case a debt due tothe 
judgment-debtor by the Public Works Department and attached 
in execution of several decrees against the judgment-debtor 
in several courts has been paid into this court under S. 63 and 
O. XXI, R. 36 Civil Procedure Code by the Executive Engineer 
who has atthe same. time forwarded a list of the attachments 
served on him up to that time, one of which was prior in date 
to the attachment by this court. The case then came before 
me sitting alone, when the prior attaching creditor who has not 
transferred his decree to this court, claimed to be paid in priority 
to the decree-holder in this court, or at least to be entitled to 
ratéable distribution; and in view of the importance of the ques- 
tión and the conflict of decisions, I directed the case 

/to be posted before a Bench and notice to be served upon all the 
creditors mentioned by the Executive Engineer as having attach- 
ed before payment into this court; and they have now appeared 
and preferred their claim to rateable distribution. 


The right to rateable distribution is conferred by S. 73 upon 
holders of decrees for mopey who have made application to the 
court holding the assets for the execution of their decrees before 
the receipt of such assets. This right was conferred as to the 
assets realized by sale or otherwise in execution of a decree by 
S. 295 of the Code of 1877, whereas under Code of 1859 the first 
decree-holder who attached in execution of his decre was entitled 
to be paid in full as under the writ of fieri facias at common law 
and the principle of rateable distribution was only made appli- 
cable as against subsequent attachments. It appears to me that 
under this section both under the old Codeand the present Code 
a substantive right as decided in Sankaralinga Reddy v. Kanda- 
sami Tevan 1 apply for a ratzable distribution of the assets is 
conferred upon decree-holders who fulfil the prescribed condi- 
tions, though under subsection (2) such assets may be recovered 
back in a suit if it be shewn that the decree-holder was not 
entitled to receive them as where his debt was only colorable or 
the assets were subject to a prior charge Shankar Sarup v. Mejo 
Mal *, In this view every holder of a money decree who 
attaches property of the judgment-debtor in execution thereby 
acquires a right to share equally with other creditors in the 





1. (1907) I. L. B. 80 M. 418, 2. (1901) L L. R28 A. 818, 
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assets arising therefrom when subsequently realized or received 
by the Court. The nature of the right which cannot be 
called a vested right is discussed in Sankaralinga Reddy v. 
Kandaswami Thevan1. What however where the attach- 
ments are in different courts and the property is received 
or realized by the Court of the higest grade under S. 63. In such 
a case there is no receipt at all by the other courts’ unless the 
receipt by the Court of the highest grade can be deemed to be a 
receipt by the other creditors as well. In my opinion this is the’ 
correct view and it is only for purposes of convenience that the 
highest Court is made the collecting Court and the Court to 
adjudicate on claims and objections, and the property received or 
realized must be deemed to have been received or realized by or 
on behalf of all the Courts in which there have been attachments 
in execution of money decrees prior to the actual receipt of the 
assets. If this be so, then the decree-holders in the other 
Courts are entitled to rateable distribution under the very terms 
of S.73, There seems no reason to suppose that it was the inten- 
tion of the legislature to prefer the decree-holder whose decree 
happened to be in the court of thehighest grade over other decree- 
holders who may have attached earlier and for large amounts. 
The difficulty is obviated if the payment into the Court of the 
highest grade is treated as payment into Court in‘all the suits 
and this in my opinion is the true construction of S. 63 which 
does not in terms confer any preference on the decree-holders 
in the highest court and indeed says nothing as to how after 
claims and objections to attachments have been dealt with the 
money realized is to be disposed of. This is quite natural if such 
disposal is governed by S. 73. On the other hand if that 
section does not apply and the decree of the Court of the highest 
grade is to’ be first satisfied, there is no provision as to ‘how 
any balance is to be dealt with. According to the ordinary 
rule of construction a section like S. 63 which merely deals 
with procedure should not be construed as affecting the sub- 
stantive rights inter se of the decree-holders in the different courts. 
The construction of S. 63 above adopted seems to be sup- 
ported by the authority of Wilson J. in the unreported case 
referred to by Sale J in Clark v. Alexander 2 where property 
attached in execution of a decree of the High Court was subse- 





” 1. (1907) I. L, R. 80 M. 418. 2. (1868) I. L. R. 21 O. 200, 


PART XII] THE MADRAS LAW JOURNAL REPORTS 409 


quently acquired under the Land Acquisition Act and the compen- 
sation money representing the property, whilst in the hands of the 
Collector was attached in execution of the decree by the Alipore 
Court, and was paid by the Collector into the High Court at its 
request. Though of opinion that in the circumstances of that 
case the money had been paid into the High Court irregularly and 
not strictly in accordance with S. 285 now S. 63, the learned Judge 
was of opinion there it must be deemed to have been “ realized 
in all the suits” and rateably distributed. The same conelu- 
sion would have followed æ fortiori if the money had been paid 
into the High Court regularly under S. 285 now S. 63. In this view 
all the holders of money-decrees who have attached in execution 
in any court before the actual receipt of the assets by the Court 
of the highest grade are entitled to share in the rateable distribu- 
tion on application to such Court and without getting their decrees 
transferred to it. This has also been held by Sale J. in Clark v. 
Alexander 1 and of O’Kinealy, J. and another learned Judge in 
Har Bhugat v. Anandaram 2. 


These two decisions have been doubted in Ramjas Agar- 
wala v. Guru Charan Sen 8. Where however the point did 
not arise for decision, and it has been suggested that decree- 
holders whose attachments were subsequent in date to that of 
the decree-holder attaching in the Court of the highest grade 
were not entitled to claim rateable distribution against him but 
that a decree-holder who had attached in another court before 
the date of his attachment might object to it and the Court might 
dispose of his objection under the express terms of S. 63 and 
prefer the creditor whose attachment was priorin date. For 
the reasons already given Iam unable with great respect to 
adopt this view of the sections. 


There is no doubt a decision of this Court in Muttalagirt 
Nayak v. Muttayyar 4 that the decree-holder in the Court of 
the lowest grade must get his decree transferred to the court of 
the highest grade before he can claim rateable distribution though 
S. 285 now S.63 was mentioned in the argument, it is not 
referred to in the judgment or in the three cases cited in the 
judgment. 


1. (1898) I. L. R. 21 0. 200 2. (1897) 2C. W. N. 126 
8. (1909) 14 0. W. N. 395. 4. (1883) I. L. R. 6 M 367 
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Muttolagiri Nayak v. Muttayyar 1 has been dissented from 
on this point by Krishnasaint Abyar, J. in Arimuthu Chetty v. 
Vyapuri Pandaram ? following Clark v. Alexander B and Har 
Bhagat v. Anandaram 4 but earlier in the judgment the learned 
Judge is reported to have laid down that he was bound to hold 
on the authority of Muttalagiri Nayak v. Muttayyar 1 that an 
application to the Court of the highest grade for execution 
before the receipt of the assets was an essential pre-requisite 
of a general claim to rateable distribution. No such proposition 
was to be found in the judgment, nor is there anything in the 
sections themselves as I construe them to support it. For these 
reasons I think al] the decree-holders who attached the money 
in question in execution of their money-decrees before it was 
paid into this Court by the Executive Engineer are entitled to 
rateable distribution. The rateable distribution will be effected 
by this Court and the monies attached to creditors who have 
attached through the Courts other than High Court will be trans- 
ferred by the Registrar to that Court. 


Bakewell, J.—I agree. 


fe a SN ny 
L (1888) I. L.R 6 M 357. 2. (1919) LL.R. 35 M. 588 8 C. 21 M L.J. 505. 
8. (1898) L L. R. 21 O 200. 4. (1897) O. W. N. 126. 
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PRIVY COUNCIL. 


Present :—Lords Shaw and Moulton, Sir John Edge and 
Mr. Ameer Ali. 


(On appeal from the High Court of Judicature at Madras.) 
Sri Raja Venkata Narasimha Appa Row 

Bahadur Zamindar (now represented by 

Meka Venkataramayya Appa Row 

Bahadur and another Appellants. 


v. 


Sri Raja Parthasarathy Appa Row Savai 
Aswa Row Bahadur Zemindar and 


another Respondents. 
Sri Raja Venkatadri Appa Row Bahadur 
Zemindar Appellant. 
v. 


Sri Raja Venkata Narasimha Appa Row 
Bahadur, Zemindar, since deceased 


and another Respondents. 
Sri Raja Venkatadari Appa Row Baha- 
dur Zemindar Appellant. 
D. 


Sri Raja Parthasarathy Appa Row Savai 
Aswa ‘Row Bahadur Zemindar and 
‘another Respondents. 


Hindu Law— Witl—Consiruction—Joint power to adopt given to two widows— 
Validity of—Surviwal after death of one—Oontemporaneous written document referred 
to in the Will—Admisetble to construe Will—Duty of the Court toascertain trus inten- 
tion—Enghsh rules of consiruction— Applicability to Hindu Wtllsa—Giving liberal 
interpretation to Native Wells— Meaning of—Costs. 

Where a Hindu made a Will providing inter alia that his two widows ‘‘should 
divide in equal shares my zamindari ** * * *...... both should maintain our samas- 
thanam clerks, dhasis and servants * ** * *...... should adopt a boy who is our 
sannihita (one closely related) whonever it strikes you that our samasthanam 
should continue’ 

Heid: that the dominating motive of the Will was secular and in the absences of 
a direction that an adoption should take place in all events the Court was not justi- 
fled in interpreting the provisions of the Will in any special mannar ; 

That according to the plain meaning of ‘the words the power given to the 
widows to adopt was e joint power resting in the discretion of both and as such, 
was not exercisable after the death of one of them. 


Death of one of the doness puts an end to a joint-power. This is not by 
virtue of any peculiar doctrine of English Law, but flows from the nature of joint 
powers. 


al 
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If a power is given to A and B persone designate to do an aot if and when they 
think it desirable, the occasion cannot anse and the power cannot be exercised unless 
both are living and in agreement as to the act. The case is different when the power 
is vested not in persone designate but in the ocoupants for the time being of ® 
specified office. 

Sembla : Power given to more than one wife to adopt need not necessarily be 
invalid, though one only oañ receive the child ın adoption so as to step into 
the position of adopted mother. 

Held also that as the will referred only to the period of time when both 
widows were living and was silent as to the period after the death of one of them, to 
hold that the survivor could adopt a son, would be to provide for a pernod of time 
which the testator left unprovided for and unnoticed in the Will, in other words, 
would amount to making an addition to his testamentary dispositions, a thing 
that no court is entitled to do 

In judging of the light in which the directions of the testator are to be regarded, 
it 28 legitimate to look at a contemporaneous document referred to in the Will which 
he wrote and caused to be written with the express intention to render clear his 
wishes with regard to his succession. 

In all cases, the primary duty of the Court is to ascertain from the lenguage 
of the testator what were his intentions 4.6. to construe the will. In so doing the 
Court is bound to consider the surrounding circumstances, the position of the 
testator, his family relationships, the probability that he would use words ina 
particular sense and many other things which are summed up in the phrase 
“the Court 1a entitled to put itself into the testator’s armchair”. Among such 
surrounding circumstances none would be more important than race and religious 
opinions and the Court is bound to regard as presumably and (in many cases 
certainly) presant to the mind of the testator influences and aims arising therefrom. 
But all this is solely as an aid to right construction and once the construction is 
settled the duty of the court is to carry out the intentions as expressed and none 
other and in no case is the court justified in adding to his testamentary disposition. 

The fundamental principle above referred to does not clash either with the 
principle that the court will not necessarily apply the Enghah rules of construotion 
or the other principle pis. of giving a liberal interpretation to Native Wills. 

The Enghsh rules of construction amount in many cases to nothing more 
than saying that a special phrase which may be used ın more than one sense shall 
prima facie be deamed to be intended to bear one particular meaning, unless from 
the consideration of the context or surrounding circumstances, the court can come 
to the conclusion that it is used in a different sense. In other cases the rules 
are the expression of such tendencies in the Court as the desire to avoid an in- 
testacy or the presumption in favour of the immediate vesting ofan esteta. Buoh 
roles are purely an English product based on English necessities and English habits 
of thought and there would be no justification in taking them as guides ın construing 
Indian Wills. . 

What is meant by “giving liberal interpretation to Native Wills” is that, that 
native testators should be ignorant of the legal phrases proper to express their 
intentions or of the legal steps necessary to:oarry them into effect, is one of the 
most important of the surrounding circumstances which the Court must bear in 
mind and the Court is justifled in refusing to allow defects ın expression in these 
matters tò prevent the carrying out of the testator’s true intentions. 

Costs having been incurred on what were really the merits of the case, the 
consideration of which was rendered unnecessary by the determination of the points 
of law and having regard-to the value of the estate and the difficulties of -the 
inguiry their Lordships made no order as to costs. 
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Consolidated appeals and Cross Appeals against a judg- 
ment and decrees of the High Court dated November 20, 1905, 
affirming the decree of the Subordinate Judge of Kistna, dated 
December 2, 1899 and modifying the decree of the Court of 
the District Judge of Godavari dated December 12, 1903. 


For a full report of the Judgment of the High Court see 
16 M. L. J. 178 =I. L. R. 29 M. 437. 


The main contention of the appellant Narasimha was (1) that 
he and his brother Rangayya were entitled to share Medur equally 
and that Parthasaradhi had no right thereto. This claim depended 
on questions as to the validity and effect of adoption of the last 
full owner of that estate named Narayya, Rangayya on the 
other hand claimed (2) that he was entitled to the estate to 
the exclusion of his brother as well as his cousin on the ground 
that Nidadavole was impartible by custom and that Medur had 
been incorporated therein and that both had devolved on him 
under the law of primogeniture. 


The case was argued on the 2nd point in June, 1913 and 
the judgment of their Lordships was delivered on July 24th 1913 
(reported in 25 M. L. J. 386) holding that as there were con- 
current findings of the two lower courts against the existence of 
the alleged custom of primogeniture, their lordships in view of the 
series of decisions of the Judicial Committee from 1886 down to 
the present time against interfering with the concurrent findings 
of facts by the lower courts, did not wish to go on with the case 
on the point of custom and confirmed the finding of the lower 
Courts against the existence of the custom of primogeniture. 
Counsel were then directed to argue the first point, that of the 
validity of adoption by the elder widow. Application was then 
made to have the case postponed on the ground that counsel and 
pleaders who had come from India to explain the case had 
already left and before they could return the long vacation 
would have already commenced. It was granted and the case 
came on for hearing on Nov. 4, 1913. 


The facts of the case have already been reported in connec- 
tion with the judgment previously delivered, but having regard 
to the importance of the case the material facts to elucidate the 
points decided in the judgment are briefly set forth here, 
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Raja Venkata The pedigree table of the parties is as follows :— 
Narasimha 
Appa Bow | 
Venkatadari Narayya (dispossessed in 1773) 
Raja Partha. d. 1771. | 
sarathi Appa | | 
Row, Venkata Narasimha Ramchandra Narasimha 
(Nidadavolu). (Nusvid) | 
Vonkatadri d, 1891. 
Narayya d. 1864. Sobhanadri d. 1868 
set Parthasaradhi. 
W. Pa . š 
W. Ohinnamma d. 1881. 
Narayya (adopted) d. 1895. 
| 
Haha a Venkata Narasimha ER 


(Medur) d. 1886. 
Venkatadri | 
Meka Venkataramayya. Sobhanadhri. Narayya d, 1896. 


In 1784 the Government constituted the eldest son of Narayya, 
who had rebelled, the Zamindar of Nuzvid. In 1802 at the 
Permanent Settlement sanads were issued under Reg. XXV of 
1802 granting part of the old Zamindari to the elder brother 
Venkata Narasimha as the Zamindari of Nidadavole and almost 
all the rest to the younger brother Ramachandra as the Zamin- 
dari of the six perganahs of Nuzvid. The new Zamindari of 
Nuzvid thus constituted at the Permanent Settlement was the 
subject of a partition suitin 1871 between the grandsons of 
Ramachandra the youngest of whom Venkatramayya obtained 
a sixth share and the lands allotted to him for his share were 
the Zamindari of Medur which was the second of the estates in 
question in these appeals. 


Raja Narayya Appa Row of Nidadavole died in 1864 making 
the will in the suit giving Papamma and Chionamma his two 
widows power to adopt. On the death of Chinnamma Papamma 
adopted Venkataramayya of Medur in 1885. This adoption being 
declared invalid, she adopted Narayya, the son of Venkataramayya. 
The said Narayya died intestate on Aug. 4, 1895. His natural 
mother Venkayyamma brought a suit in Oct. 1895 in the court 
of the Subordinate Judge of Ellore claiming the estate of Medur 
and other property left by her young son as his heir under the 
Hindu Law on the ground of the invalidity of the adoption of her 
son by Papamma. On the death of Venkayyamma the present 
appellants were brought on tothe record as her representatives 
and the nearest reversionary heirs entitled on her death. In 1899 
Papamma died. Parathasarathi instituted a suit in the District 
Court of Godavari Sgainst the appellants who were the natural 
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uncles of the deceased Narayya. The claim was for one-third 
share of both the Zamindari of Nidadavole and Medur on the 
ground that the plaintif as well as the defendants were the 
nearest reversionary beirs of Papamma’s husband living at her 
death and also of her alleged adopted son. Rangayya on the 
other hand asserted that the Nidadavole estate was impartible and 
that the Medur estate had been incorporated with Nidadavole 
and was also impartible for that reason and consequently passed 
on tohim alone under the rule of primogeniture. The other 
defendants denied the validity of the adoption of Narayya and 
contended that if the adoption was valid Narayya ceased to have 
any right in the Medur estate and that on the death of Venkay- 
yamma they became entitled to the same in equal shares 
or Rangayya alone became entitled to it if it were impartible. 
The Subordinate Judge held the will to be genuine and that 
Papamma was competent to adopt the boy: after the death of his 
co-widow. The District Judge on the other hand, held the 
Will to be a forgery and regarded the authority to two widows 
to adopt a boy as invalid according to Hindu Law as settled by 
Annapurni Nachiar v. Forbes 1. On appeal to the High Court 
it was held that the Nidadavole estate was not impartible and 
never partook of the nature of a Raj. The will was declared to 
be genuine and the power to two widows to adopt jointly was 
held valid under Hindu Law and the exercise of such power on 
the death of one of the widows equally so. It was also held that 
as Narayya had no co-parcener his interest in the Medur estate 
was not divested on his adoption. 


The Judgment of the Subordinate Judge was confirmed and 
that of the District Judge modified. 


Appeals were then preferred to the Judicial Committee of 
the Privy Council. 


Sir Robert Finlay K. C. and Brown appeared for the repre- 
sentatives of Venkatanarasimha Appa Row. DeGruyther K. C. 
and Dunne appeared for Venkatadri Appa Row. 


Sir E. Clarke K. C., Sir E. Rihards K. C., Ross K. C., and 
T. Prakasam appeared for Raja Parthasarathy Appa Row. 
There were four points in the appeal. 
(1) Whether the Will was genuine ? 

` 1. (1899) I. L. R, 28 Mad. 1 at. p. 8. 
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(2) Whether it authorised Papamma to adopt ? 

(3) Whether the adoption was effected by co-ercion and 
could be ratified by Papamma as the High Court found? 

(4) Whether assuming the adoption to be valid the infant 
Narayya retained his ancestral estate or whether that estate was 
divested ? 


The second point depended on the construction of the 
document put forward as a will with which might be taken the 
petition to the Collector referred to therein. If the point were 
decided in fayour of the appellants, it concluded the appeal. 
It was therefore proposed to argue it first and their Lordships 
acquiesced in the proposal. 

Sir Robert Finlay K.C. contended that the power purported 
to be given to the two widows was invalid in point of law being 
a joint power to do an act which only one widow could perform. 
The effect of adoption was to rénder the adopted son heir to his 
adoptive maternal relatiyes. The adoptive mother was just like 
his natural mother. Her parents became in the eye of the law 
his natural grandparents. Such a relationship if created by 
more than one woman would lead to inextricable confusion in the 
law of inheritance. Ifa Hindu invites one of his wives to adopt 
with him, his other wives are postponed. The man or his wife 
if empowered may adopt and in cases of conflicting evidence 
probabilities were to be taken into account. The expression 
‘ Maharani Sahiba’ according to the true construction of the will 
in which it was contained had been held not to be a collective 
term comprehending both widows of the testator but applied to 
the senior widow alone except where the expression was 
qualified so as to leave no doubt that both were intended. In 
the present case both had to exercise the power jointly. The 
power to adopt must be strictly carried out. The power of 
adoption given by the said alleged will to the two widows was 
invalid in point of law and even if valid it could not be exer- 
cised by Papamma after the death of her co-widow; even if the 
power be construed as a power to each widow to act with the 
consent of the other, it came to an end on the death of either, 
for the consent was a condition precedent and power could not 
be exercised until the condition was satisfied. Far from the 
adoption taking place during the life time of both it was not 
even mooted during the lifetime of Chinnamma. An authority 
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to one’s widow and executor to adopt had been held to be 
invalid. The ceremony of adoption was performed by Papamma 
not of her free will but under coercion and by her subsequent 
acts she did not and could not satisfy the ceremony of adoption 
and thereby render it valid against the reversioners. The motive 
on the part of Papamma for adoption was to avert a prosecu- 
tion and to secure possession of the estate for herself and would 
render the ceremony void. The ceremony was performed not 
in due exercise of her power of adoption but in fraud thereof. 
Papamma believed and continued to assert in her appeals to the 
High Court until Dec. 1892, that she had adopted the father of 
Narayya and that the adoption of Narayya was contingent on the 
result of the said appeals and therefore the adoption was invalid 
against the reversioners. Venkayamma as a Hindu widow had 
no authority to give her husband’s only son in adoption and such 
giving in adoption by her was invalid. 

Reference was made to Kali Komul Mozoomdar v. Uma 
Sankar Moitra 1, Annapurna Nachir v. Forbes and. others 2, 
Huradhan K. Mookarji v. Mathuranath 8, Maharani Inder 
Kunwar v. Maharani Jatpal Kunwar 4, Chowdhri Pudum Singh 
v. Kunwar Ooday Singh 5, Mutsaddi Lal v’ Kundun. Lall 6, 
Montefiore v. Peter Browne ',Batya Rabtdat Singh v. Maharani 
Inder Koer 8, Amrito Lall Dutt v. Surnomoyi Dasi 9, Surendra 
Keshan v. Doorgu Sundari Dasi 10, Akhoy Chundra Bageti v. 
Kalapshar Haji 11. 

Macnaghten’s Considerations of Hindu Law, p. 171 and 
App. XXI. 

West and Buhler, p. 977 affords no assistance to respondents 
for the law in force in Bombay is against joint adoption. 


Farwell on Powers 2nd edition p. 454, 
Mayne's Hindu Law (7th edition), p. 144. 


Sir E. Clarke, K. C., contended that the will of Narayya 
was proved to be genuine and the power given to the widows was 


1, (1888) L. B. 10 I. A. 188. 
a. (1899) L. R. 26 L Å. %46, B. C. 9M. L. J. 209=1. L. R. 28 M. 1. 


8. (1849) 4 M. L A. 414 at 426. 4. (1888) L. R. 15 I. A. 191. 
5. (1869) 12 M. I. A. 350. 6. (1908) L. B. 88 I. A. 55. 
7. (1858) 7 H. L. O. 241, 268. 8. (1888) L. B. 16 I. A. 58. 
9. (1900) L. R. 27 L A. 128. 10. (1892) L. R, 19 I. A, 108, 


11. (1885) L. B. 12 I. A, 199.. 
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valid and could be exercised by Papamma after the death of her 
co-widow. There is no authority for the statement that an 
adoption under coercion was ipso facto void and that under 
the law of contract it was only voidable. Papamma lived for 
many years and ratified the adoption by her conduct. The true 
construction of the will was that the widows had to agree on the 
desirability of an adoption and as soon as this was done, the 
senior was to adopt. The joint power to adopt was valid accord- 
ing to Hindu Law and must be interpreted in the sense that on 
the death of one the power passed on to the senior. The adop- 
tion was for religious purposes in order to provide an heir to the 
deceased who could perform the religious ceremonies for the good 
of his soul. The second adoption was perfectly valid as unlimit- 
ed power to adopt was not exhausted by one adoption in case the 
adoptee died. The principles of the English Law regarding the 
power of donees to exercise the same jointly should not be applied 
to the Hindu Law asa gift of a Hindu of a power of disposition 
by his will over his estate was valid. 

Reference was made to Annapurna Nachiar v. Forbes etc. 1 
Akhoy Chunder v. Kalapahar Haji 2, Maharani Indar Kunwar 
v. Maharani Jaipal Kunwar 3, Kannepali Surnayanarayaua 
v. P. Venkata Ramama +, Hanuman Prasad Pandey v. Baboot 
Munraj Kunwari 5, Bai Motivahoo v. Bai Mamoobai 8, Bhag- 
boti v. Kalicharan Singh 7, 

Sir E. Richards, K.C. supported the arguments of Sir 
E. Clarke, K. C. 

Sir Robert Finlay, K. C., in reply referred to Rant Srimati 
v. Khajandra Narain Singh8 and Hunterand others v. Att- 
Tenerat and Hood 9. 

At the time the judgment was delivered the question of 
costs was raised. Sir R. Finlay argued that costa should be given 
to the successful party. 

[Lord Moulton: What order should we make ?] 

[Lard Shaw: Is this a large estate ?] 

(Mr. Ameer Ali : The questions were delicate and important 
and the parties had to come into the court to have the matter 
settled. } ` 








1. (1899) L. R. 26 I. 4. 252 8. O. 9 M. L. J. 209=I. L. R. 28 M. 1. 

a, (1885) L. R. 12 I. A. 198. 8. (1888) L. R. 15 L A. 127. 

4. (1908) L. R. 33 I. A. 146. 5. (1858) 6 M. I. A. 398, 411. 
. (1897) L. B. 24 I. A. 93, 105. 7. (1911) L, R. 88 I. A. 64. 


De 


. (1805) L. R. 22 I A. 197. 9. (1899) A. O. 800, 1899, H. L, 
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[Lord Shaw: Isthere any general fund which should bear 
the costs? ] 

[Mr. Ameer Ali: Action was on account of the will of the 
testator. | 

De Gruyther argued that as the dispute arose on adminis- 
tration, the costs should come out of the estate. 


Sir B. Clarke contended that his client was successful in the 
Nidadavole case and obtained costs in the High Court. Costs 
should be given only on issues on which their Lordships had 
given their judgment. His client was brought in at a very late 
stage in the proceedings and therefore he was entitled to all 
costs except what would fall to the share of the issues on which 
judgments were given. ; 

Lord Shaw :—The result of their Lordships’ consideration 
is as follows. With regard to the Medur case they feel the force 
of the observations made by Sir Edward Clarke. The result is. 
that the costs having been incurred on what were really the 
merits of the case, the consideration of which was rendered 
unnecessary by the determination of the point of law, upon ‘the 
whole, having regard to the value of the estate and the difficulties: 
of the enquiry, their Lordships are of opinion that there should 
be no costs in the Medur case before this Board or in the Courts 
below. 


With regard to the Nidadavole Case, their Lordships take 
a different view. In their opinion the Respondents ought to 
keep their decree for the costs in the Court below, and with 


regard to the costs before this Board in that case their Lordships 


are of opinion that each party should pay their own costs. 

Sir Robert Finlay :—With regard to the possession of the 
Medur estate there will be a decree that we are to have possession 
of one half ? 

Lord Moulton:—I have not before me the actual Order that 
will be made. There has been a mistake about what the actual 
order is but it follows at once from the decision that the adoption 
was invalid, but I wish the learned Counsel would just write 
down what the Order would be. 


Lord Shaw :—It is necessary, I understand, that the Order 
should contain a certain declaration. 
22 
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Sir Robert Finlay:—Would your Lordships allow the 
Junior Bar on each side to assist the Registrar ? 

Lord Moulton :—I think that would be the best way. It 
will include a declaration that the adoption was not valid, but 
the effect of that declaration, I should think, must be also put 
into the Order. Will the Junior Counsel just see to that? I 
think it would be convenient if the Junior Counsel on each side 
would draft it, and send it to the Registrar. 


Sir Robert Finlay :—If your Lordships please. 


The judgment of their Lordships was delivered by 

Lord Moulton :—The further question now for consideration 
in these consolidated Appeals is the ownership of the Zamindari 
of Medur. It is common ground that at one time this Zamindari 
belonged to Narayya Appa Row, the son of Venkataramayya 
Appa Row, who will for convenience be referred to as Narayya 
the younger. Itis also common ground that Narayya the younger 
died intestate on the 4th August 1895. The points in dispute are 
whether at the time of his death Narayya tbe younger had be- 
come by adoption the son of Raja Narayya Appa Rao Bahadur 
Garu, who died on the 7th December 1864 (and who will for 
convenience be referred to as Narayya the elder), and whether if 
such adoption took place, it had the effect of divesting him of 
the Zamindari of Medur. In order that the Respondents in this 
Appeal may sustain their claim to a share of the Zamindari of 
Medur, it is necessary that they should succeed on both these 
points, inasmuch as their claim by inheritance from Narayya the 
younger depends on having been validly adopted into the family 
of Narayya the elder. Their claim must therefore fail if he was 
not validly adopted, or if, having been so adopted, he thereby 
forfeited his right to the Zamindari of Medur, which appears to 
have been ancestral property in his family of origin. 

The alleged adoption took place after the death of Narayya 
the elder and was made by his widow Papamma. The Respon- 
dents claim that this adoption was a valid exercise of the powers 
given by the last will of Narayya the elder. The Appellants, on 
the other hand, contend that the power of adoption which pur- 
ported to be given by the said Will was in itself invalid, and 
that even if the power was valid as given in the will the alleged 
adoption was not in accordance with that power, and was 
accordingly of no force or validity. If the appellants succeed in 
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making good either of these objections to the validity of the 
adoption, the whole claim of the Respondents admittedly falls 
to the ground, and their Lordships have therefore considered it 
desirable that these poiats should be fully argued in the first in- 
stance as preliminary points, and that they should express their 
opinion on them before considering the other portions of the 
case. 

The Will of Narayya the elder is dated the 6th day of 
December 1864, i.e., immediately previous to his death. He was 
a member of the Velama branch of the Sudra caste. He had 
two wives named respectively Papamma and Chinnamma. So 
much turns upon the language of this Will that it is advisable 


to cite it in full. It reads as follows:— 

““ As my illness increased, and as I think I would not survive, you both should 
‘ divide in equal shares my Zamindari Nidadavole and Bahargalli parganas and 
“ Amberpet paragana, the cash in the upstair building and all other moveable and 
“immoveable property. It has been arranged that my nephew (sister’s son) 
“ Chiranjivi Vellanki Venkatakrishna Row should enjoy hereditarily from son to 
“ grandson the profits of the village of Mandur attached to Amberpet Muttah, and 
“also of Nagulapalli and Rajupotepall villages attached to the Taluqdari, and that 
“ my brothers-in-law Vellanki Jagannadha Row Garu and Vellanki Sura Row Gara, 
“ should enjoy hereditarily the profits of the village of Undrajavaram attached 
” to Nidadavole pargans paying every year the peishoush fixed therefor at the sub- 
“division according to fhe kist bund (instalments). You both should maintain 
“our samastanam, sorvants, alerks, desis and other servants. You shonld 
t for the most part live in harmony with my younger brother Chiranjivi Venkatadri 
‘‘ Appa Row. You should adopt a boy who is our sannihita (one closely related) 
' whenever ıb strikes you that our semasthanam should continue, In all matters 
“ both should act without quarrelling J have this day alone caused a petition to 
"í be written and sent to the Collector of Godavan in regard to this matter. You 
“ both should without fail act according to the aforesaid paddhatis (terms)." 

The Will is signed by the testator and witnessed by four 
witnesses, and under their names come the words :— 

“We both bave agreed to act according to the aforesaid terma,’ 
and this is signed by Papamma and Chinnamma. 

Chinnamma died in 1881. It was not until the year 1885 
that any steps were taken with regard to the adoption of a boy, 
but in that year the surviving wife Papamma purported to adopt 
Venkataramayya, the father of Narayya the younger. This so- 
called adoption of Venkataramayya was declared by the Court 
to be invalid, and thereupon in the year 1890 Papamma purport- 
ed to adopt Narayya the younger. 

The Appellants contend that the proper’ construction of the 
language of the Will is that, it gives a joint power of adoption 
to the two wives to be exercised when they shall think it 
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desirable that. testator’s sammastanum should continue. They 
contend that such a joint power of adoption is in itself 
invalid, inasmuch as only one wife can adopt and they 
further say that, even if this be not so, the occasion for the 
exercise of the power is when the two wives should jointly 
decide that it was desirable that the family should be continued, 
and the act must then be the joint act of the two wives. If 
this be so, it follows that the power could not be exercised 
after the death of one of the two. wives, since thereafter there 
could be neither agreement nor joint action. 

It is somewhat difficult to set out precisely the contentions. 
of the Respondents on these points. Their Counsel admit that 
while both the widows were living no adoption could take place 
without the consent of both. But they contend that the proper 
interpretation of the language of the Will is that when the two 
widows should agree on the desirability of adoption taking place 
and on the person to be adopted, the adoption should be carried 
out by one of the widows (preferably the first wife) who would 
thereby become in law the mother of the adopted child. They 
contend that a joint power of adoption is valid by Hindu law 
and must be interpreted in the above sense, and, further, that on 
the death of the one widow the power both of choice and adop- 
tion would, under the terms of the Will, pass to the survivor. 

Before examining the validity of these contentions it will 
be well to clear up one or two points upon which their Lordships 
are of opinion that no reasonable doubt can exist. 

In the first place there could be no power of adoption by 
either or both of the widows in the present case excepting such 
as might be derived from the powers given by the Will, In 
this part of India, at all events, a widow has no power to adopt a 
son to a deceased husband excepting by express authority given 
by him in his lifetime or by will. In the next place only one 
wife can receive the child in adoptiion so as to step into the 
position of being its adoptive mother. This is evident from the 
cases which establish that the receiving mother acquires in the eye 
of the law thesame position as a natural mother to such 
an extent that her parents become legally the maternal 
grandparents of the child. To hold that a child could bear such 
a relationship to more than one mother would be entirely cont- 
rary to settled law and would produce inextricable confusion in 
the law of inheritance. 
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But it does not follow as a matter of necessity from these 
considerations thata power given to more tban one wife to 
adopt must be an invalid power. In many matters custom solves 
difficulties which appear to be insoluble when the questions are 
considered from a purely logical point of view. In the very 
question tbat is before their Lordships there are indications in 
the cases cited tbat in some parts of India such a power might 
perhaps be interpreted as giving a preferential right of adoption 
to the first wife. But their Lordships are of opinion that the 
validity of a joint power of adoption and its interpretation 
are questions of far-reaching importance in Hindu Law and 
that in the present case the materials for deciding them are 
very insufficient. They would greatly regret to find themselves 
compelled to decide such questions on imperfect materials and 
inasmuch as in the view which their Lordships take of this 
case it is not necessary that these points should be decided they 
desire to express no opinion upon them, and will assume for the 
purposes of their decision that the Respondents are right in their 
contention that such a joint power of adoption given to the two 
widows was, if properly interpreted, a valid power, and that if 
they had agreed toa person to be chosen for such adoption 
they could have validly executed the power. 

There remains the second point, #,e., whether the power 
given by the Will was exerciseable by the surviving widow alone 
after the death of the other. 

The arguments of the Appellants on this point are that upon 
a proper construction of the Will it gives a joint power to the 
two wives to be exercised when they jointly come to the conclu- 
sion that it is desirable that it should be exercised, and that it 
should then be exercised only in case of a boy to be chosen by 
them jointly. Asa mere matter of construction their Lordships 
are of opinion that the appellants are right in this contention and 
in an ordinary case of the giving of a joint power to two donees 
the legal consequences claimed by the Appellants would follow. 

But the Respondents claim that this must not be 
treated as a mere question of construction. They submit 
that the continuation of the line of the testator must be 
taken to have been for religious purposes in order that he 
might have the advantages of an heir who could perform the 
religious ceremonies affecting his future life. They therefore 
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contend that this Board should put aside all rules of law prevail- 
ing in England with regard to joint donees of a power and 
should, as a matter of judicial duty, give effect to the intention 
of the testator with respect to procuring for himself an heir by 
adoption, and not permit that intention to be defeated by its 
becoming impossible of execution by the two donees jointly by 
reason of the death of one of them. 


Their Lordships are of opinion that this reasoning is 
unsound. In all cases the primary duty of a Courtis to as- 
certain from the language of the testator what were his intentions, 
i.e., to construe the Will. Itis true that in so doing they are 
entitled and bound to bear in mind other matters than merely 
the words used. They must consider the surrounding circum- 
stances, the possession of the testator, his family relationships, 
the probability that he would use words in a particular sense, 
and many other things which are often summed up in the some- 
what picturesque figure. “ The Court is entitled to put itself into 
the testator’s armchair.” Among such surrounding circum- 
stances which the Court is bound to consider none would be more 
important than raceand religious opinions, and the Court is 
bound to regard as presumably (and in many cases certainly) 
present to the mind of the testator influences and aims arising 
therefrom. Butall this is solely as an aid to arriving at a right 
construction of the Will, and to ascertain the meaning of its 
language when used by that particular testator in that document. 
So soon as the construction is settled, the duty of the Court is to 
carry out the intentions as expressed, and none other. The 
Court is in no case justified in adding to testamentary dispositions. 
If they transgress any legal restrictions they must be disregarded, 
If they leave any eventuality unprovided for, the estate must, in 
case that eventuality arises, be dealt with according to the law 
which provides for succession of property in the absence of 
testamentary directions applying thereto. But the court never 
adds to a Will anything which needs to be done by testamentary 
disposition. In all cases it must loyally carry out the Will as 
properly construed, and this duty is universal, and is true alike 
of Wills of every nationality and every religion or rank of life. 


This fundamental principle does not clash with the principle 
that the Court will not necessarily apply English rules of con- 
struction to such a Willas we have here to deal with. These 
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rules of construction amount in many cases to notbing more than 
saying that a special phrase which may be used in more than one 
sense shall prima facie be deemed to be intended to bear one 
particular meaning, unless from the consideration of the context 
or the surrounding circumstance, the court can come to the 
conclusion that it is there used ina different sense. In other 
cases the rules are the expression of such tendencies in the 
Court as the desire to avoid an intestacy or the presumption in 
favour of immediate vesting of an estate. Such rules are purely 
an English product based on English necessities in English 
habits of thought, and there would be no justification in taking 
them as our guide in the case of Indian Wills. Nor does this 
fundamental principle clash in any way with what is sometimes 
called “giving a liberal interpretation” to Native Wills. That 
native testators should be ignorant of the legal phrases proper 
to express their intentions, or of the legal steps necessary to 
carry them into effect, is one of the most important of the 
“ surrounding circumstances ” which the Court must bear in 
mind, and it is justified in refusing to allow defects in expression 
in these matters to prevent the carrying out of the testator’s 
true intentions. But those intentions must be ascertained by 
the proper construction of the words he uses, and once ascer- 
tained they must not be departed from. 

Applying these principles, their Lordships have to ascertain 
the true intentions of the testator from the language used in the 
Will. The words are “You should adopt a boy who is our 
“ sannihita (one closely related) whenever it strikes you that our 
“ samastanam (family) should continue.” Such an adoption 
would have effects of two very different kinds. In the first 
place it would provide someone who would offer the customary 
oblations for the good of the soul of the testator, and in the 
second place it would change the succession of the property. 
The devolution after the death of the widows would no longer 
be to the persons entitled to succeed on an intestacy, but to the 
heirs of the person adopted. Counsel for the Respondents would 
have us regard the religious motive as the overmastering one, so 
that the intentions of the testator must be treated as if they 
were dictated by it alone. Their Lordships fully appreciate 
how strong such a motive may be expected to be in the mind of 
a Hindoo. Butin their Lordships’ opinion the language of the 
testator points to the predominance of the secular motive. 
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He does not direct that there shall be an adoption, as he would 
naturally have don¢ had he wished in all events to secure that 
there should be a son to perform the due religious rites. He 
makes it depend on the opinion of his widows whether and when 
an adoption should take place. It is common ground that the 
occasion for an adoption would not arise in the lifetime 
of the two widows unless they both agreed to use the 
power, and there is nothing which indicates any intention to 
interfere with their freedom of choice in the matter, whether the 
true interpretation be that the power was joint or several. 


But this does not exhaust the material which we have for 
arriving at the testator’s true intentions. In judging of the light 
in which the directions of the testator are to be regarded, it is 
legitimate to look at the contemporaneous document referred to 
in the will which he wrote or caused to be written with the 
express intent to render clear his wishes with regard to his 
succession. This document has, of course, no testamentary 
effect, but it is legitimate to look at it as one of the surrounding 
circumstances in order to test the soundness of the principle of 
interpretation pressed upon us by Counsel for the Respondents. 
In the Will the testator writes: “I have this day alone caused a 
“petition to be written and sent to the Collector of Godavari 
“in regard to this matter.” This petition, which is signed by 
the testator and bears the same date as the Will, is substantially 
a repetition of it, though the language is not precisely the 
same. ‘The passage relating to adoption reads thus: “That, if 
it should strike them (i. e., his “ widows) to continue the 
Samastanam, they “ should adopt a boy who 1s my sannihita, ” 
This language emphasizes that which is expressed also in the 
Will, viz., that the adoption should only take place if and when 
they thought it desirable that such should be the case, or in 
other words if and when they thought it desirable that the 
succession to the property should be changed. Had the testator 
been moved by an overmastering religious motive to secure that 
there should be someone to act as his son after his death, it is 
inconceivable that he ' would have used such language or made 
such provisions relating to the future adoption of a son. He 
would have directed that an adoption should take place and 
not left it to depend on the problematical concurrence of his 
widows in their views as to its desirability. 
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For what it is worth, it is clear that this was the interpre- 
tation put upon the Will by the widows themselves. It will be 
remembered that they signed the Will at the date of its execution 
and promised to act according to its terms. Three days after 
this they write to the Collector of Godavari referring to these 
provisions of the Will in the words “and that if it should strike 
“us that the samasthanam should continue we should adopt a 
“a boy whois our sannihita.” The tetsator died in 1864. 
His widow Chinnamma died in 1881 leaving Papamma surviv- 
ing her. Itis not until 1885, four years after the death of 
Chinnamma, that any steps to adopt a boy are taken. It is 
clear therefore that the widows who were acquainted with the pro- 
visions of the testator’s Will at the time and undertook to carry 
them into effect did not interpret them as doing more than 
leaving them quite free to adopt or not as they might think 
desirable. 

Their Lordships are therefore of opinion that in the present 
case there is nothing which requires or justifies them in inter- 
preting the provisions of the Will with regard to the adoption in 
any special way arising from the fact that the testator was a 
Hindu. They must adhere to the plain meaning of the language 
used. So construing it they are of opinion that it gives to the 
widows jointly the power to adopt a son should an occasion 
arise which in their opinion makes it desirable sotodo. The 
power is a joint power and the occasion on which it is to be 
exercised depends on their joint opinion. In other words, 
the exercise of the power is vested in the discretion of the joint 
donees. Now it is clearly the law that in such a case the death 
of one of the donces puts an end to the joint power. This is 
not by virtue of any peculiar doctrine of English law or of any 
series of English decisions. It flows from the nature of a joint 
power. If power is given to A and B persone designate to do 
an act if and when they think it desirable, the occasion cannot 
arise nor can the power be exercised unless they are both 
living and in agreement as to the act. This cannot be the case 
after the death of one’of them and the consequence is that the 
survivor cannot do the act because he has not the warrant of 
the agreement of his late colleague nor can he then do the act, 
seeing that the authority to do it is only given to the two acting 
jointly. The case is different when the power is vested not in 
persone designate but in the occupants for the time being of a 
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sarathi -Appa ing any appeal to legal doctrines as to joint donees of a power. 
Their Lordships are of opinion that the words of the Will when 
properly construed relate to choice and adoption by the two 
widows acting jointly. Hence those words refer only to the 
period of time when both widows are living. The Willis silent 
as to the period after the death of one of the widows and if their 
Lordships were to hold that Papamma could adopt a son after 
Chinnamma’'s death they would be providing for a period of time 
which the testator left unprovided for, and unnoticed in his 
Will, i.e., they would be making an addition to his testamentary 
dispositions which is a thing that no Court is entitled to do. 


It follows therefore that at the death of Chinnamma the 
power to adopt given to his widows by the testator came to an 
end, and therefore the alleged adoption of Narayya the younger 
is of no validity. 


On the consolidated Appeals (Judgment in one of which has 
already been delivered on the 24th July 1913) their Lordships 
will therefore humbly advise His Majesty to affirm the Decree 
of the High Court of Madras dated the 20th November 1905 so 
far as it dismissed with costs Appeal No. 32 of 1904, and to 
reverse the said Decree and the decree of even date therewith 
so far as they dismissed with costs Appeals No. 122 and 123 of 
1900, and allowed with costs Appeal No. 41 of 1904, and that it 
ought to be declarad that the adoption of Narayya Appa Row 
the son of Venkataramayya Appa Row the Zamindar of Medur 
and Venkayamma Row his wife by Papamma the widow of 
Narayya Appa Row the Zamindar of Nidadavole was invalid, 
and that on the death of Venkayamma Row, Rangiah 
Appa Row and Venkata Narasimha Appa Row, both now 
deceased, became entitled as reversionary heirs to the estate of 
Medur and the lands and moveable properties appertaining 
thereto, and further that the said estate and the Jands with mesne 
profits and the moveable property appertaining thereto, ought to 
be divided into moieties between the Appellants, viz: (1) 
Venkatadri Appa. Row, the only son of the said Rangiah Appa 
Row, as to one such moiety, and (2) Meka Venkataramayya Appa 
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Row and Sobhanadri Appa Row, the two sons of Venkata 
Narasimha Appa Row, as to the other moiety. 

With regard to the costs their Lordships think that as to 
the Nidadavole estate there ought to be no costs in the Privy 
Council, and as to the Medur estate there ought to be no costs 
either in the Privy Council or in the Courts below. 


Solicitors for the representatives of Raja Narasimha Appa 
Row :—T. L. Wilson & Co. 
Solicitors for Raja Parathasarathy Appa Row: Chapman— 
Walker and Shephard. 
i Solicitor for Raja Venkatadri Appa Row. Douglas Grant. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[FULL BENCH]. 


Present :—Sir Charles Arnold White, Chief Justice, Mr. 
Justice Sankaran Nair, and Mr. Justice Olfield. 


The President, Vakils’ Association, High 


Court, Madras Petitioner,* 
v. 
A Vakil of the High Court Respondent. 


Letters Patent, Section 10—Vaksl—Glorsfication of himself and hrs professonal 
power—Professtonal mssconduct—Suggestron that he 13 in a positon to influence 
Judge by improper means. 

A mere glorification by a vakil of himself and his professional powers may not 
constitute professional misconduct; but to suggest that he isin a@ position to 
influence the judge by indirect and improper means is professional misconduct 
meriting more than mere warning. 

Petition praying that in the circumstances stated therein, 
the High Court will be pleased to take action in the .matter of 
the conduct of a vakil of the High Court under clause 10 of the 


Letters Patent. 
The Petitioner in person. 
M. O. Parthasarathi Aiyangar, for the Vakil. 
The Hon’ble the Advocate General (F:H.M. Corbet) amicus 


curiae. 
The Court made the following 
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In the Matter Order :—This matter comes before us on a resolution of 
Pepa Migi the Council of the Vakils’ Association with reference to a letter 
" written on the 23rd July 1912 by a Vakil of this Court. By 
direction of this Court the matter was inquired into by. the 
Council of the Vakils’ Association and the Vakil was asked. by 
the Council to submit an explanation that he might have in 
connection with the writing of this letter. Ata meeting of the 
Council of the Association held on the 22nd February 1913 the 
following resolution was passed: “Resolved that taking all the 
facts in the explanation to be true, this council is of opinion that 
the Vakil is guilty of grave professional misconduct in writing 
the letter dated 23rd July 1912 to S. Madhuvaier, private Vakil, 
Kumbakonam. It is therefore requested that this Honourable 
Court may be graciously pleased to take action against the said 
Vakil under S. 10 of the Letters Patent”. 


In dealing with this case we proceed on the same assump- 
tion as that adopted by the Vakils’ Association namely, that 
“the facts in the explanation are true.” ` The letter as translated 
is in these terms. 


“ Please destroy this after perusal. Many crores of pros- 
trations. Your letter to hand: I am glad I have got it.” (This 
sentence, “ Your letter to hand. Iam glad I have got it,” does 
not appear in the translation of the letter which is before us, but 
we may take it that this is an accurate translation of the sen- 
tence. It is the translation suggested by the Vakils’ Counsel, 
Mr. Parthasarathi Aiyangar.) Then the lettér goes on: ‘ The 
Thirukkalavoor incendirarism case is to come on for trial before 
Singaravelu Mudaliar Avergal the Sub-Magistrate, The said 
Mudaliar was a Sub-Magistrate here at Tanjore. He was pre- 
viously the Sub-Magistrate of Kumbakonam Town. He wasa 
particular friend of mine when he was here. I need not write to 
you more. You will know it if you go over here to the town and 
make enquires. I shall by all means positively secure advantage 
to our side. However great be the Vakil that may appear what 
I shall be able to achieve before the said Sub-Magistrate will be 
different. I shall tell you that if you come in person. I intend 
going to Mannargudi on the 30th instant. You may see me 
positively if you come here on Friday the 26th instant. Or if you 
intimate the time of your arrival I shall remain in town. I may 
perhaps go to Kumbakonam on the 25th instant. I shail then 
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see you. I intend going to Mannargudi on the 27th instant. 
We shall surely succeed in the aforesaid case, and there need 
be no anxiety. Please get me engaged as Vakil. Ask the Sub- 
Magistrate too, if you please. I solicit a reply in any case.”. The 
explanation of the vakil which we take to be true as regards ‘all 
statements of facts, is this:— 


“In regard to the letter dated 23-7-1912 I beg to state as 
follows :—About June end or July beginning 1912 Mr. Mad- 
huvaier a private vakil approached me on behalf of Thiruklavoor 
party in what is called the Thiruklavoor arson case, and proposed 
certain terms which I accepted. As he had not brought the 
records with him he said he would go to me subsequently with 
the party and the records. A few days later, Mr. Madhuvaier 
wrote to mea letter which unfortunately I have not preserved 
to the following effect as far as I am able to recollect its con- 
tents :—'‘ The clients agreed to engage you on the terms settled 
but are now hesitating on the ground of some information that 
the old Magistrate has been transferred and the new Magistraté 
is said to have had a difference and consequent misunderstanding 
with you. The informant seems to have said that the Magistrate 
himself gave him the information. The clients are afraid that 
they might lose a good case by engaging one who was not on good 
terms with the Magistrate. I assured the clients that it could not 
be so but they were still hesitating and considering if it would 
not be better to go to a vakil of longer standing. Please write to 
me if the information is untrue and also wHat you think of the 
case. I shall speak to the clients and then go to you with 
them.” It was in reply to this letter that I wrote the letter to 
question. I had a difference with one Mr, E. Singaravelu 
Mudaliar, Sub-Magistrate of Valangiman but not with the 
Singaravelu Mudaliar who was to be new Magistrate of the 
Court. My relations with the latter were good and were known 
to be such at Tanjore where he was previously Magistrate. Far 
from the case being lost to the clients by engaging me I thought 
I would be more advantageous to the party as I had appeared 
before him on previous occasions and known his ways and as I 
had accidently come to know of certain facts regarding that case 
which would be useful to the party and which would not be 
available to others. This was what I conveyed in the letter in 
question and asked him to'go and see me with a view to tell him 
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what information I had about the case. I also told him that he 
might verify from the Magistrate himself that I had no difference 
and no misunderstanding with him. As the letter was a reply 
to Mr. Madhuvier’s to remove a misapprehension I advised him 
to tear it off.” 

The Vakil has been represented before us by a very experi- 
enced Advocate of this Court. The Advocate General was 
requested to appear in support of the notice to show cause. He 
has, however, as anucus curtae urged before us that this is a case 
in which we ought not to take action under the Letters, Patent. 
We have considered the letter with great care by the light of the 
explanation. If I could read the letter as nothing more than a 
statement that the report referred to in the letter to which the 
letter of the Vakil purports to be a reply was unture, and if the 
rest of the Vakil’s letter could be regarded as nothing more than 
a glorifying of himself and of his own professional powers, I 
may be of opinion that the letter though not in good taste, did 
not constitute an act of professional misconduct. To my mind, 
however, the letter is something a great deal more than a state- 
ment that it was not true that the relations between the Vakil 
and the Magistrate who was about to try the case in which the 
Vakil hoped to appear were strained, with some boastful obser- 
vations thrownin. As I read the letter it appears to me that the 
writer of the letter intended to convey to the mind of the private 
yakil to whom the letter was written that the writer wasina 
position toinfluence- the Magistrate by indirect and improper 
means. If that is the right view of the letter, no one can contend 
for one moment that it does not constitute an act of professional 
misconduct on the part of the Vakil. 


Having arrived at the conclusion that the Vakil was guilty 
of an act of professional misconduct we have considered whether 
we can accede to the request put forward by Mr. Parthasarathi 
Iyenger that a caution to the Vakil would meet the requirements 
of the case. We find ourselves unable to accede to the request. 
We have come to the conclusion that the imposing of a period 
of suspension is necessary, and the order of the Court is that 
Mr. 5 A a * a Vakil of this Court be suspend- 
ed from practice for three months from this date. 

Sankaran Nair: J:—I agree 

Oldfield J :—I agree, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Sadasiva Aiyar and Mr. Justice 
Spencer. 


Abdul Kadir Rowther and another Appellants. 
v. 
Krishna Malamal Nair Karnavan and 
Managar of the tarwad „Respondent, 


Linstation Act (Act IX of 1908) art, 182, Cl. 5—Oral application for 
adjournment—To get encumbrance cen tificate + respect of the attached property— 
Application to take a step m asd of execution. 

An oral application for adjournment made for the pu'pose of getting an encum- 
branca certifloate ın respect of the attached property 18 an applicaiion to take a step 
in aid of exoution and would save limitation under art. 182 Ol. 5. 


Appeal from the order of the District Court of South 
Malabar in A. S. No. 904 of 1911 perferred against the order. of 
the Court of the Subordinate Judge of South Malabar at Palghat 
in E. P. No. 751 of 1911 (O. S. No. 40 of 1903). 

K. Narama Rau for Appellant. 

T. R. Ramachandra Atyar and N. A. Krishna Atyar for Respondant. 

The Court delivered the following 

Judgment :—Sadasiva Atyar, J :—Unless the oral appli- 
cation for an adjournment of the hearing of a previous execution 
petition, made by the decree-holder on the 7th August 1908 is 
held to be an application to take a step in aid of execution, the 
present execution application of 3rd July 1911 is clearly barred 
by limitation. The question is not free from difficulty. Jn 
Kartwck Nath Pandey v. Jaggannath Ram Marwar: 1 there is an obiter 
dictum showing that.an application for adjournment to enable 
the decree-holder to conduct his petition further with effect is 
not an application to take a step in aid of execution. A different 
view was taken in Mewar Narasingh Dayal Singh v. Mowar 
Kahcharan Singh 4 where the point directly arose. 

The leamed vakil for the judgment-debtors (appellants 
before us) sought to distingush Mowar Narasingh Dayal Singh v. 
Mowar Kalicharan Singh 2 from the present case on two grounds, 

(a) That the application for adjournment relied on in 
Mowar Narasingh Dayal Singh v. Mowar Kalicharun Singh 2 was in 
writing and not oral. (b) That the application in that case was 
an application for an adjournment to enable the decree-holder to 
produce an affidavit as evidence to carry on those execution 
proceedings further whereas it was not so in the present case. 


a C.M, 8. A. No. 5. of 1913. 19th December 1018. 
1. (1899) I. `L. R. 27 O. 285 2 (1910) 14 C. W. N. 466, 
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I think that neither of these contentions is sound. There 
is nothing in article 179 of the Limitation Act which requires 
the application to take some step in aid of execution to be in 
writing. Amar Singh v. Tika 1 and Mamekklal Jagjivan v, Nasia 
Radha 2 are direct authorities to the contrary and I am prepared 
to follow them. Then as regards the other distinction sought 
to be made I am table to see that the application for an adjourn- 
ment to enable the decree-holder to produce affidavit evidence 
in aid of further proceedings (which was the application in 
Mowar Narsingh Dayal Singh v. Mowar Kali Chan Singh?) stand son a 
better footing than an application for an adjournment to enable 
the decree-holder to produce an encumbrance certificate in 
respect of the attached property in aid of further proceedings in 
execution. Then reliance is placed by the appellant’s vakil on 
the reason given in the obzter dictum in Kartuck Nath Panday v. 
Jaggirnath Ram Marwari 4. That reason is that an application 
for adjournment is in retardation of the execution proceedings 
and not in aid of the execution proceedings. I think there 
is a fallacy in this reasoning. When an application for adjourn- 
ment is made by the judgment-debtor, it is almost invariably to 
retard the execution proceedings. As regards an application by 
the decree-holder it may be one of three things. (a) It may be 
to get an order in aid or (6) It may be to get an order in retarda- 
tion or (c) It may be to get an order which is neither, An 
application by the decree-holder to give time to the judgment- 
debtor merely as a matter of grace is a step in retardation. 
An application for an adjournment to enable the decree-holder to 
produce records or evidence necessary to effectively conduct the 
execution proceedings further will be an application to get an 
order in aid. Seshadasa Charya v. Bhimacharya 5 Haridas 
Nanabhai v. Vittaldas Kisandas 6 Pitam Singh v. Tota Singh T 
and Kunhé v. Seshagiri 8. An application by the decree-holder 
to draw money deposited in court or to obtain copies of sale lists 
(without anything to indicate that they were necessary to aid 
further execution) will be an application neither in aid nor in 
retardation. In the present case, I think that the application 
for an adjournment was for an order in aid. I think that the 





1, (1880) LL. B- 8 A. 189. a. (1890) 15 B. 405 at p. 407 
8. (1910) 14 0. W. N. 486. 4. (1890) 2 7 Oal 285, 

5. (1912) I.L.R. 37 B. 817 9.0.14 B.L.R. 1204. 6. (1912) I. L., R. 86 B. 638. 
7. (1907) L. R. 29 All. 801 at p. 302. 8. (1882) L L. R. 5 M. 141. 


of applying for execution as one of the starting points, 
limitation for calculating the 3 years’ period for the 
subsequent application in execution instead of the date 
which the proceedings in the previous application fot execu 
terminated, and I should be glad if the Limitation Act is amer 
so as to fix the latter date. But the harshness is mitigate 
some extent by allowing the date of applying to take a ster 
aid to be also a starting point and I think that if even an 
application is really for an order which will be a step in aid | 
not merely for an order which will be indifferent or retarding 
liberal interpretation should be put on article 179 so as to en 
the decree-holder to obtain the fruits of his decree. 
In the result I would dismiss the appeal with costs. 


Spencer, J :—I concur. 
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v. 
Periasami Thevar and another Responden 
(Defendants 


Estates Land Act,S.151—Joint owners—Sutt by one co-owner making the ı 
party defendant—Maintainabiity of—Transfer of tenant’s interest to the 
co-owner—Reimady—Swat for jomt possession or partstion—Revenus Courta—No j 
diction to order. 

Where in a suit brought by a co-owner against a tenant under B. 151 o: 
Estates Land Act malang the other co-owner a party defendant, ıt was found 
at the date of the suit the interest of the tenant had vested ın the latter by tn 
fer 

Held, that the suit, though not liable to dismissal on the ground that 
the co-owners were not party plaintiffs, should nevertheless be dismissed as 
remedy of the plaintiff under the circumstances was to sue either for joint poases 
or for partition for neither of which reliefs a suit is maintamable in the Revi 
Court 

Second appeal from the decree of the District Court of R: 
nad in A. S. No. 598 of 1910 preferred against the decision of 
Court of the Special Deputy Collector of Ramnad in Summ 
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legislature is a little harsh on decree-holders in fixing the dai 
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legislature is a little harsh on decree-holders in fixing the date 
of applying for execution as one of the starting points, for 
limitation for calculating the’ 3 years’ period for the next 
subsequent application in execution instead of the date on 
which the proceedings in the previous application fot execution 
terminated, and I should be glad if the Limitation Act is amended 
so as to fix the latter date. But the harshness is mitigated to 
some extent by allowing the date of applying to take a step in 
aid to, be also a starting point and I think that if even an oral 
application is really for an order which will be a step in aid (and 
not merely for an order which will be indifferent or retarding) a 
liberal interpretation should be put on article 179 so as to enable 
the decree-holder to obtain the fruits of his decree. 


In the result I would dismiss the appeal with costs. 
Spencer, J :—I concur. 
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Estates Land Act,8.151—Joint oumers—Sun by one co-owner making the other 
party defendant—Maintainabdilsty of—Tranafer of tenant's mberesi to the other 
co-owner—Remedy—Suat for job possesston or paristion—Revenus Courts— No juris- 
diction to order. 

Where in a suit brought by a co-owner against a tenant under 8. 151 of the 
Estates Land Act making the other co-owner a party defendant, ıt wes found that 
at the date of the suit the interest of the tenant had vested in the latter by trans- 


fer 

Hold, that the suit, though not liable to, dismissal on the ground that both 
the co-owners were not party plaintiffs, should nevertheless be dismissed as the 
remedy of the plaintiff under the ciroumstances was to sue either for joint possession 
or for partition for neither of which reliefs a suit is maintainable in the Revenue 


Court, 
Second appeal from the decree of the District Court of Ram- 
nad in A. S. No. 598 of 1910 preferred against the decision of the 
Court of the Special Deputy Collector of Ramnad in Summary 
Suit No. 1762 of 1910. 


* B. A. No. 425 of 1912. 18th Maroh 1914. 
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S. Srinivasa Iyengar for Appellant. 
C. V. Ananthakrishna Iyer for Respondent. 


The Court delivered the following 


Judgment :—Sadasiva Aiyar, J —Plaintif and the 2nd 
defendants are co-sharers of the melwaram right in the plaint land 
according to the plaint allegations. As the suit has been dismissed 
on a preliminary point, we have to accept only the plaint alle- 
gations with any facts admitted on both sides in order to see 
whether the dismissal is legally sustainable. 1st defendant was 
the occupancy tenant of the plaint land. It is not denied that he 
had sold the land to the 2nd defendant a few days before the 
suit was instituted in the Court of the Special Deputy Collector 
of Ramnad. Thus on the date of the suit, the 2nd defendant 
owned a half share in the melwaram right and the whole of the 
Kudivaram right. The question is whether the plaintiff who owns 
the other half share in the melwaram right, can maintain 


this suit in the Revenue Court for ejectment and obtain a decree 
for-possession of the land on behalf of himself and the 2nd 
defendant. 


The suit as framed was, no doubt, for the ejectment of the 
lst defendant, ignoring the sale to the 2nd defendant by the lst 
defendant and the transfer of possession by the lst defendant 
to the 2nd defendant. We may take it that the sale was 
unknown to the plaintiff. When he brought the suit but, yet as 
the sale and delivery bad, as admitted, before the Deputy 
Collector at the time of hearing, taken place before the suit was 
instituted, the rights of the parties have to be decided upon as 
these rights stood on the date of the plaint and in the light of 
the facts which had taken place before the date of the plaint, 

The ground on which the lower Courts have dismissed 
the suit is that as the plaintiffs co-sharer (the 2nd defendant) 
did not join the plaintiff in bringing this suit, the plaintiff alone 
cannot maintain this suit to eject the 1st defendant (the tenant) 
and reliance is placed on Gopal Ram Mohuri v. Dhakeshwar Pershad 
Narain Singh} in support of the above view by the lower Appel- 
late Court. I have dissented from some of the observations in 
Gopal Rao Mohuri v. Dhateshwar Pershad Narain Sinyh 1 in the de- 
cision referred to by my learned brother in his judgment. 1 
have dissented from those observations in that case which 


1. (1908) I. L. R. 35 C. 807. 
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S. Srinivasa Iyengar for Appellant. 
C. V. Ananthakrishna Iyer for Respondent. 


The Court delivered the following 


Judgment :—Sadasiva Aiyar, J —Plaintiff and the 2nd 
defendants are co-sharers of the melwaram right in the plaint land 
according to the plaint allegations. As the suit has been dismissed 
ona preliminary point, we have to accept only the plaint alle- 
gations with any facts admitted on both sides in order to see 
whether the dismissal is legally sustainable. lst defendant was 
the occupancy tenant of the plaint land. It 1s not denied that he 
had sold the land to the 2nd defendant a few days before the 
suit was instituted in the Court of the Special Deputy Collector 
of Ramnad. Thus on the date of the suit, the 2nd defendant 
owned a half share in the melwaram right and the whole of the 
Kudivaram right. The question is whether the plaintiff who owns 
the other half share in the melwaram right, can maintain 


this suit in the Revenue Court for ejectment and obtain a decree 
for-possession of the land on behalf of himself and the 2nd 
defendant. 


The suit as framed was, no doubt, for the ejectment of the 
lst defendant, ignoring the sale to the 2nd defendant by the Ist 
defendant and the transfer of possession by the lst defendant 
to the 2nd defendant. We may take it that the sale was 
unknown to the plaintiff. When he brought the suit but, yet as 
the sale and delivery had, as admitted, before the Deputy 
Collector at the time of hearing, taken place before the suit was 
instituted, the rights of the parties have to be decided upon as 
these rights stood on the date of the plaint and in the light of 
the facts which had taken place before the date of the plaint, 

The ground on which the lower Courts have dismissed 
the suit is that as the plaintiffs co-sharer (the 2nd defendant) 
did not join the plaintiff in bringing this suit, the plaintiff alone 
cannot maintain this suit to eject the 1st defendant (the tenant) 
and reliance is placed on Gopal Ram Mohur: v. Dhakeshwar Pershad 
Narain Singh 1 in support of the above view by the lower Appel- 
late Court. I have dissented from some of the observations in 
Gopal Rao Mohuri v. Dhateshwar Pershad Narain Sinyh 1 in the de: 
cision referred to by my learned brother in his judgment. I 
have dissented from those observations in that case: which 











1. (1908) I. L. R. 85 C. 807. 
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support the view that one of several joint lessors eannot 
put an end to the demise even in respect of his own share of ‘the 
land held in common. Further, this is not a case of a landlord 
putting an endto the tenancy, but itis a case ofa landlord 
suing on a statutory right given-by S. 151 of the Madras Estate’s 
Land Act to eject a tenant on account of the latter’s having con- 
structed a house upon the land held by hiñ as a tenant for agri- 
cultural purposes and thereby having made vt unfit for agricultu- 
ral purposes. I do not think that cases relating to the forfeiture 
of tenancy under the ordinary law can throw mu light on 
this question. The Madras Estates Land Act does nèk say that 
the tenancy is forfeited or that the tenant ceases to be & tenant 
when he commits the acts mentioned in S. 151. Under the 






a tenant who has incurred liability to be ejected is still called\@ 
tenant till a decree is passed for ejectment in the suit brought 


by the landlord. Though I am. unable to support then 


dismissal of the suit on the ground on which. the lower courts 
have based such dismissal, I think the dismissal of the suit can 
be justified for the reasons which I shall now proceed to state, 
As it is admitted: that there had been a sale to the 2nd defendant 
before the suit was brought and as the Ist defendant had ceased, 
to have possession of the plaint plot on the date of the suit, 
there was really no cause of action vested in the plaintiff to sue 
the 1st defendant in ejectment on the date of the suit. No 
doubt, the plaint can be allowed te be amended by converting 
the prayer for the ejectment of the Ist defendant into a prayer 
for the ejectment ofthe 2nd defendant. But the questions to be 
considered before allowing such an amendment are (1) “Is the 
plaintiff entitled to eject the 2nd defendant, who is a co-sharer 
in the melwaram right alone with the plaintiff and who is now the 
owner of the whole kudivaram right” (2) “ Is such a suit main- 
tainable in a Revenue Court. 

S. 8 of the Madras Estates Land Act begins with the words 
t The merger of the occupancy right under sub-sections 1 and 
2”, This implies that some merger of the occupancy right 
takes place when the circumstances mentioned in sub-sections 1 
and 2 occur. Sub-section 1 relates to the entire interests of the 
landholder and the occupancy right becoming united by trans- 
fer, succession or otherwise in the same person. In sucha case 
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Bibramanian theresan be no doubt that ‘there is a merger of -the occupancy 
eee z right. Sub-section 2 relates to a case where the occupancy right 
Perissami has been transferred to a person jointly interested in the-land as 

Thevar : 
landholder. In such a case the whole occupancy right cannot 

prea be merged as the person to whom the whole occupancy right was 
transferred, was only a landholder in part ; but under the general 
law, a fraction of the ogcupancy right corresponding to the frac- 
tion of the landholder’s right(vested in the purchaser) must become 










in the half share of the melwaram right belonging to the 2nd 


ut merger in the 2nd defendant. Supposing that this suit 
for/ejectment of the 1st defendant from the whole of the land is 
CGnverted by amendment into a suit for ejecting the 2nd defen- 
Ant from the whole of the lands, even then this suit must fail 
‘because the 2nd defendant has become entitled to both the 
melwaram and the kudivaram in half the land and is entitled to 
remain in possession of at least that half share. It may be 
argued that the suit might be amended as a suit for the joint 
possession of the land with the 2nd defendant. Then, apart from 
the question raised in certain Calcutta decisions whether the 
proper course for a co-sharer is not to sue for partition and 
separate possession under such circumstances, there arises the 
preliminary difficulty whether the Revenue Court can entertain 
such a suit for joint possession. I do not think that a suit for 
joint possession is contemplated as within the jurisdiction of 
the Revenue Court under S. 151 of the Madras Estates Land Act 
as that section contemplates a suit for Khas possession ejecting 
a tenant as such; nor can the suit be amended as for partition and 
possession of half share as such a suit cannot also be maintained 
in a Revenue Court. The right of one co-sharer against another 
co-sharer seems to have been recently considered by Sankaran Naar 
and Ayling JJ. in Muthiah Chetty and others v. Subramanian Chetty 
and others 1. S. A, No. 1600 of 1911 aad, though reasons 
are not given for the decision, the lower appellate courts’ 
decision, was confirmed and it is clear from the printed 
papers that it was held by the lower Appellate Court that 
even a trespasser building upon a land belonging to two 
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co-sharers cannot be enjoined by a mandatory injunction at the gubramanian 
suit of only one of the co-sharers if the trespasser had, Cea? 
before the suit, acquired the right of the other co-sharer and if pies 
the extent of the land built upon by him was less than what — 
would fall to him on a partition. In Sreemutty Basanta aa 
Kumar Dass: v. Mahesh Chandra Shaha 1 it has been decided that a 
decree for joint possession can be given toa co-sharer only in 
exceptional cases. On the whole, therefore, I think that the 
suit brought in the Revenue Court and framed as a suit to eject 
the 1st defendant who was not in possession on the date of 
suit was rightly dismissed and I would dismiss this second 
appeal but without costs. 
Seshaghtr: Aiyar, J, The plaintiff and the 2nd defendant are 
the proprietors of the village of Thavasikudi. The 1st defendant 
is aryot of the village. The plaintiffs case is that the Ist 
defendant built a house on a portion of the holding which is culti- 
jvable land on the 29th of May 1910 and has thus rendered himself 
liable to be evicted. The lst defendant’s plea is that he had put 
the 2nd defendant in possession of the property under an agree- 
ment to sell, that he himself did not erect any building and that 
there is no cause of action against him. The 2nd defendant states 
that he erected the building complained of. 


As on the first hearing we had no information regarding 
the date on which the 2nd defendant became the purchaser. 
we asked the learned Vakils appearing in the case to ascertain 
that fact We are informed that the sale was on the 15th June 
of 1910. This suit was brought on the 17th June. It is thus 
clear that when the suit was instituted the 2nd defendant had 
purchased the kudivaram right in the plaint property. 


The courts below dismissed the plaintiffs suit on the 
sole ground that one co-sharer land-holder was not 
entitled to maintain a suit to eject the tenant of the holding and 
they relied upon Gopal Ram Mohint v. Dhakeshwar Pershad Nara- 
ın Singh 2 for this position. I am clearly of opinion that this 
view is incorrect. In this High Court there has been a course of 
decisions to the effect that one trustee can maintain a suit as 
against a stranger making the other co-trustees party defendants. 
In the case of co-sharers also there are decisions to the same effect. 
Ifthe plaintiff's case is true, the 1st defendant forfeited his right 


1. (1013) 18 O. W. N, 328. 3. (1908) I. L. B. 85 O. 807. 
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to ‘property ‘by committing waste, and he became a trespasser 
liable to be evicted at the instance of the persons entitled to the 


property. 
3 


The decision in Gopal Ram Mohuri v. Dhakeshwar Pershad, 
Narain Singh 1is opposed to the view taken in Sr: Raja Siımhadrı 
Appa Rao v. Pratipatht Ramayya land in Korapalu and another v. 
Ngrayana ® The case of-Jatmdra Nath Chowdhri v. Prasana Kumar 
Banerjee £'related to the enhancement.of the rent. That does not 
affect the decision in this case, For it is a well-recognised principle 
of. law that one co-sharer alone cannot maintain an action to 
increase the burden upon the tenant. The „tenant entered into 
a çontract with all the. landholders as a body and the contract 
rests upon the. cansent of every co-sharer, and so long as there 
is no severance of the interests of the co-sharers either by parti- 
tion or by some other arrangement the tenant is entitled to say 
that the concurrence of all the parties should be obtained . for 
increasing the rent. payable. by him, These considerations do* 
no ‘apply to ‘cases ‘where one of the co- sharers sues to eject a 
trespasser; he. will then, be acting ,on. belialf of his . co- -sharers., 
This view is supported, by the decision in Ram Buksh v. Chanda, 5 
In Hangalasami Thevary. _ Satayappa Pora nden® one of the co- -sharers 
was allowed to sue for his share of the rent upon a joint contract. 
Thee decisions “show ‘that in Madras ‘and in Allahabad 
the view ‘taken ‘in’ Gopal Ram Mohuri v. Dhakeshwar Pershag 
Narain ‘Singh? does not find any support; I have stated already 
that of principle there is no justification for the theory that one 
co- -sharer alone cannot maintain a suit to recover property from 
a trespasset. The ground’therefore upon which thé courts bélow 
dismissed the suit cannot be ‘sustained. 


T Mr, Ananthakrishna Aiyar for the Respondent has drawn our 
aftention to a decision of Benson and Sundara Aiyar JJ. in Chella- 
samt Tevar v.Alayan S.A. No. 1957 of 1911 which. holds that when 
a co- -sharer, purchases the tenant’s interest the suit brought by the 
other, co-sharers should be dismissed, The question whether joint 
possession can be given to the plaintiff co- -sharers with the defen- 
dant co-sharers was not considered in that case. S. 8 clause 2 of the 





1. (1908) I. L. R. 35. O. 807 a. (1905) I. Li R. 29 Mad, 29. 
8. (1919p 25 M. L. J, 315. 4. (1910) 1, L. R. 38 0. 270: 
5. (1911) 8 A. L. J. 272. 6. (1918) 25 M, L. J. 351. 


T. (1908) I. L. R. 85 0. 807. 


PART Xv] THE MADRAS LAW JOURNAL REPORTS 441 


Estates Land Act provides that when a landlord obtains by transfer 
of the occupancy right in the land he shall be entitled to holding 
the land subject to the payment to his co-landholders the share 
of the rent which may from time to time be payable to them. 
The principle of this section as contended for by Mr. Srinivasa 
Aiyangar for the appellant is to keep alive the-liability to pay rent 
as tenant even after the purchase; in other words, the purchase 
does not work out a fusion of the interest of the landlord and the 
tenant. When we compare clause 1 of S. 8 which provides for 
the merger of the interests of landlord and tenant it is clear that 
the legislature intended that only in cases where the entire inte- 
rests of the landlord and tenant co-alesce that-the distinct capa- 
cities of the tenant and landlord should cease to exist. The 
language of S. 111, clause (d) of the Transfer of Property 
Act is to the same effect. Reference may also be made to S. 
60 of the Transfer of Property Act which enables a co-mort- 
gagor to sue to redeem his share only under certain conditions. 
I therefore hold that the 2nd defendant has not ceased 
to bea tenant by purchasing the interests of the lst defen- 
dant in a portion of the holding. Even in this view I 
am not prepared to agree with Mr. Srinivasa Aiyangar’s con- 
tention that the 2nd defendant can be evicted from the 
property. The plaintiff is only entitled to joint possession 
with him. Neither the plaintiff nor the 2nd defendant can 
predicate that they have got rights in any specific portion of the 
property. Their right is for joint possession until by partition 
specific portions are allotted to their share. 1 would have been 
prepared to give a decree for joint possession to the plaintiff 
along witb the 2nd defendant if such a decree can be passed in 
this suit. But the proceedings commenced in a Revenue Court; 
and Mr. Srinivasa Iyengar has shewn us no provision of lawnor 
any authority that the special Deputy Collector is competent to 
pass a decree for joint possession. I dismiss the second appeal 
on this ground. But under the circumstances of the case I 
make no order as to costs. 
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PRIVY COUNCIL. 
Present :—Lords Shaw, Moulton and Mr. Ameer Ali. 
On Appeal from the Higb Court at Allahabad. 


Lala Brij Lal Appellant. 
v. 
Musammat Inda Kunwar and others... Respondents. 


Hindu Law—Alvenation—Widoro m possesson—Legal necessviy—Onwus of pro- 
ving legal necesstty— Nature of emdence— Recital in deeds tnsuffictent—Relaiton- 
ship, proof of—dsscrepanctes in oral evidence, 


The onus of supporting a sale from a Hindu widow is undoubtedly on the 
purchaser and ın the absence of evidence to prove legal necessity such as would 
bind the estate, the purchaser must fail. 


Recitals in mortgages or deeds of sale by widows with regard to the existence 
of necessity for the alienation are not by themselves evidence of the fact. To subs- 
tantate the allegation there must be some evidence alsunds. 


Where witnesses have to prove only one link in the chain of relationship the dis- 
crepancies in their statements on material points should not be lightly passed over. 


Appeal from a Judgment andthree Decrees of the High Court, 
two dated Dec. 23, 1909 and the third dated March 8, 1910 which 
partly affirmed and partly reversed the Judgment and Decrees of 
the Court of the Subordinate Judge of Bareilly dated Nov. 27 
and Dec. 23, 1907. 

One Kundan Lal owner of Mouzah Kilchipur had two sons, 
and Mihin Lal and Sham Lal. Mihin Lal died in 1853 
leaving a son Lila Dhar and Sham Lal died in 1859 leaving his 
widow Nimma behind. On Sham Lal’s death the property 
vested in Lila Dhar Lal. When the latter died in 1861 his 
widow Rukmin became the owner. Nimma and Rukmin 
sold 10 biswas shareto one Dhal Chand. In 1871 the two 
widows and Dhal Chand jointly executed a usufructuary mort- 
gage of the whole Mouzah in favour of the appellants ancestor. 
The plaintiff, Mussammat Inda Kunwar claimed the possession 
or redemption of 10 biswas of Khilchipur mortgaged to Lala Ram 
for 12 years by way of usufructuary mortgage by Nimma, Rukmin 
and Dal Chand. On the death of Dal Chand his widow Bhauna 
effected or suffered sales in respect of the equity of redemption 
and died in 1905. Two suits for possession were brought one by 
the persons claiming to be the reversioners and’the other by an 
assignee from them of a moiety. The contention was whetber 
the tranfers by tke three widows, Nimma Rukmin, and Bhauna 
were without legal necessity and therefore could not bind the 
reversioners. On behalf of the defendants, it was contended that 
Kundan Lal had no daughter and that the plaintiff was not the 
reversionary heir of Mihin Lal and Sham Lal, that the name of 


A 
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Dal Chand was by mistake entered in the mortgage deed of 1871 
and that his wife Bhauna obtained possession of 10 biswas asa 
mere trespasser. The sale by her was made in discharge of 
lawful debt. Nimma and Rukmin also sold the property in dis- 
pute to pay off a lawful debt. Both Nimma and Rukmin having 
died more than 12 years before the institution of the suit, the 
right ot the reversionary heir was barred by limitation. 

The Subordinate Judge held that the plaintiffs were the 
reversionary heir of Dal Chand only and that the mortgage of 1871 
was binding on her. He further held that the alienation by Dal 
Chand’s widow was for necessity and gave a decree for the. re- 
demption in respect of two biswas only. On appeal to the High 
Court it was held, that plaintiffs were the reversionary heirs of 
Lila Dhar that neither the alienation to Dal Chand nor the mort- 
gage of 1871 was for legal necessity and also that the suit for 
recovery of the property in question was not barred by limitation. 


The plaintiffs were given a decree for-the whole of the 20 biswas.: 


The defendants then appealed to the Privy Council. 

Sir E. Richards K.C. with him Dube for the appellant argued 
that the plaintiffs had not proved that tbey were the descendants 
of Kundan Lal’s daughter. All the documents which related 
to family transactions by way of sale and mortgages were silent 


upon the point. The sales and mortgages were for legal neces-- 


sity as was evident from the deeds themselves. They were 
admissible under section 32 of the Indian Evidence Act. The 
documents might be sent for to see how the things were. Both 
Nimma and Rukmin must be presumed to have died more than 
12 years ago and therefore the suit was barred by limitation. 


[Ameer Ali:—The whole thing turns upon the point whether 
there was legal necessity or not.) 


Reference was made to Secs. 32 and 108 of the Indian 
Evidence Act, to Art. 140, 142, Schedule II of the Indian 
Limitation, Act of 1877. 

De Gruyther K. C. with him Parikh for the Respondent 
contended that there were documents which the Subordinate Judge 
ought not to have used. 

[Lord Moulton :—The documents came from proper custody: 
you must then shew that you objected to their being admitted.] 

(Mr. Ameer Ali:—A suit by a reversioner to redeem a mort- 
gage 12 years after the death of the widow is not maintainable. | 

That was not the point as a suit would be brought as long 
as there was a survivor. The sale by a Hindu widow was invalid 
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Lala Br’ unless shown, to have been actuated by necessity as understood 
Lal in the Hindu Law. Mere borrowing money was no proof that 

Mt.Inda = necessity existed. 

Kunwar. 


Reference was made to Maheshwar Bakhsh Singh v. Ratan 
Singh 1, Depyty Commissioner of Kheri v. Khanjan Singh 2. 

Sir E. Richards replied and referred to Mussamat Lal Koer 
v. Chiranji Lal 8: 

The Judgment of their Lordships was delivered by 


Mr. Ameer Ali:—The suits which have given rise ‘to this 
consolidated appeal from three decrees of the High Court of 
Allahabad relate to a property called Mouzah Khilchipur lying in 
the district of Rae Bareilly in the United Provinces of India. 


The mouzah is now in the possession of the Defendant- 
Appellant under a usufructuary mortgage executed in 1871 in 
favour of his ancestor Madhoram by two Hindu ladies, Rukmin 
and Nimma, and one Dhal Chand. Other titles were created 
subsequently in favour of Madhoram or his son Darbari Lal to 
some of which reference will be made in the course of this 
judgment. But the Plaintiffs’ claim to possession depends 
principally on their right to redeem the mortgage of 1871. 


Mouzah Khilchipur belonged originally to one Kundan Lal; 
he died many years ago, leaving two sons Mihin Lal and Sham 
Lal who it is not disputed were joint in food and estate. Mihin 
Lal died in 1853, and Sham Lal in 1859, leaving his widow 
Nimma and a nephew named Lila Dhar, Mibin Lal’s son. On 
Sham Lal’s death the whole property devolved on Lila Dhar. 
Lila Dhar died in 1861 when Rukmin, his widow, became the 
owner taking a widow’s estate under Hindu Law. But although 
Rukmin as the widow of the last full owner was entitled to the 
entire property, it would appear that Sham Lal’s widow claimed, 
or was acknowledged, to possess an equal interest with Rukmin. 
In 1862 the two widows jointly sold a half or 10 biswas share of 
the village to Dhal Chand who is said to have been Rukmin’s 
manager. In 1871, the three, Dhal Chand, Rukmin, and 
Nima executed the usufructuary mortgage referred to above 
for a period of 12 years in respect of the entire mouzah repre- 
sented as 20 biswas in favour of Madhoram, the conditions being 


1. (1898) L. R. 93 I. A. 57. 2. (1906) L. R. 84 I A, 72, 
8, (1909) L. R. 87 I. A, l 
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that at the end of the term the debt would become satisfied and 
the mortgagors would recover the property without payment of 
the “principal mortgage money” or interest. Dhal Chand 
died, it is said, in 1873 and in 1874 his widow, Bhauna, sold 
the equity of redemption in respect of eight biswas out of the 
10 biswas he had acquired from Rukmin and Nimma to the son 
of Madhoram, Durbari Lall, and his widow, Chando, one of the 
Defendants in the present suits. The equity of redemption in 
respect of the remaining two biswas was sold in execution of a 
decree against Bhauna, and passed ultimately into the hands of 
the Appellant. 


It is unnecessary for the determination of this Appeal to 
refer to the subsequent transactions by which Madhoram’s son 
acquired the equity of redemption in respect of the 10 biswas 
that had remained in the hands of Rukmin and Nimma after the 
sale of the moiety to Dhal Chand. 


The Brahman Plaintiffs claim to be the reversioners of both 
Lila Dhar and Dhal Chand. They allege that Bhauna, Dhal 
Chand's widow, died in 1905, Nimma in 1906, and Rukmin a 
few years ago, and that upon their respective deaths whatever 
rights they had purported to create in favour of Madhoram came 
to an end, and they are entitled to possession of the entire 
property. They have transferred a moiety of tbe mouzah with 
all the appurtenant rights to Inda Koer, who brings one suit in 
respect of the share purchased by her, whilst the Brahman 
Plaintiffs have sued separately for the other share claimed by 
them. 

With regard to the 10 biswas Dhal Chand had purchased 
from Rukmin and Nimma, they allege that the sale of the equity 
of redemption in respect of eight.biswas by Bhauna was without 
legal necessity and that the execution sale of the two biswas was 
in respect of a personal decree against her, and that, consequently, 
neither transaction is binding against them, 

The contesting Defendants, the representatives of Madhoram, 
denied that the Brahman Plaintiffs were the reversioners of 
either Lila Dhar or Dhal Chand; that their claim was barred by 
the Statute of Limitations, as Rukmin, the widow of the last full 
owner, died more than 12 years before suit, and that even if the 
Brahman Plaintiffs were the reversioners of Lila Dhar or Dhal 
Chand, the transactions impugned by them were for legal 


Lals Brij 
Lal 


D, 
Mt. Inda 
Kunwar 


Lala Brij 
Lal 
v, 
Mt. Inda 
Kunwar, 


446 THE MADRAS LAW JOURNAL REPORTS [vou. XXVI 


necessity and consequently binding against them. The two suits 
were tried together, and although in consequence of the decree 
of the Subordinate Judge there were three separate Appeals to 
the High Court, they were heard together; and subsequently on 
an application for leave to appeal to His Majesty in Council, all 
three Appeals were consolidated. The case has thus come before 
their Lordships as a single consolidated Appeal. Their Lord- 
sbips propose, therefore, in order to avoid confusion, to deal with 
the two suits as one consolidated action from the outset. The 
Trial Judge was of opinion that the evidence produced to 
establish the relationship of the Brahman Plaintiffs to Lila Dhar 
was wholly untrustworthy. He, therefore, did not consider it 
necessary to enter upon an enquiry as to the time of Rukmin’s 
death, 


He held, however, that the Brahman Plaintiffs (save 
Lachman) were the reversioners of Dhal Chand, being his 
brother’s sons; that the sale of the equity of redemption by 
Bhauna in respect of eight biswas was for legal necessity, but 
that there was no proof that the sale by auction of the two 
biswas in execution of the decree against her was “in satisfaction 
of a debt contracted by her for legal necessity.” He accordingly 
made a decree in Inda Koer’s suit for the redemption of the 
mortgage of 1871 in respect of two biswas, and dismissed the 
rest of her claim as well as the claim of the Brahman Plaintiffs 
in their suit. 


From these decrees there were, as already observed, three 
Appeals to the High Court; one by the Defendants in respect of 
the two biswas, and the two others by the two sets of Plaintiffs, 
namely, Inda and the Brahmans respectively. 


As regards the relationship of the Brahman Plaintiffs to 
Lila Dhar, the learned Judges of the High Court have come to 
a diametrically opposite conclusion to the Trial Judge. They 
hold that it is satisfactorily established they are the descendents 
of one Bhauna, alias Mulo,a daughter of Kundan Lal, and 
therefore related as Bandhus to Lila Dhar, Rukmin’s husband. 
They have further held that the sale by Rukmin and Nimma in 
1862 to Dhal Chand, the mortgage of 1871 by these three to 
Madhoram, and the sale of the equity of redemption by Bhauna, 
Dal Chand’s widow, in respect of eight biswas, were without 
legal necessity. They have also held that Rukmin was alive 
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within 12 vears from date of suit. They accordingly reversed 
the decree of the,,Trial Judge by which he had dismissed the 
plaintiffs’ claim in respect of eighteen biswas, and affirming his 
order in respect of the two biswas, made a decree in favour of 
the Plaintiffs in both suits. 


In the present appeal the defendant Brij Lal, the grandson 
of Madhoram, challenges all the conclusions of the High Court. 
The case as presented at their Lordships’ Bar is divisible into 
two parts, one relating to the reversionary right to Dhal Chand’s 
estate, the other to Lila Dhar’s. It is not disputed now that 
the Brahman Plaintiffs, including Lachman, are the sons of 
Dhal Chand’s brothers, and are, therefore, entitled to his estate 
on the death in 1905 of his widow Bhauna. The only question 
for determination on this part of the case is whether the sale by 
Bhauna of the equity of redemption in respect of the eight biswas 
was for legal necessity. The onus of supporting a sale from a 
Hindu widow is undoubtedly on the purchaser. In the present 
case the Appellant has adduced no evidence to prove legal 
necessity as would bind the husband’s estate. He has relied 
simply on the recitals in the schedule attached to the sale deed. 
Recitals in mortgages or deeds of sale with regard to the exis- 
tence of necessity for the alienation have never been treated as 
evidence by themselves of the fact. And it has been repeatedly 
pointed out by this Board that to substantiate the allegation 
there must be some evidence aliunde. 


In these circumstances their Lordships are of opinion that 
the conclusion of the High Court with regard to the sale by 
Bhauna of the equity of redemption in respect of the eight biswas 
is well founded. 


“Respecting the other two biswas which belonged to Dhal 
Chand, there is a concurrent finding of fact by the two Courts 
that the decretal debt in execution of Which it was sold was not 
for legal necessity. In the result, therefore, as regards the share 
purchased by Dhal Chand from Rukmin and Nimma in 1862, 
and which he jointly with them mortgaged in 1871 to Madhoram, 
the Brahman Plaintiffs as reversioners of Dhal Chand, are en- 
titled to the same. 


The position respecting the other 10 biswas seems to their 
Lordships quite. different. The right of the Plaintiffs to that 
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share rests on the allegations that they are the grandsons of one 
Bhaiuna alias Mulo,-who was a daughter of Kundan Lal and the 
sister of Sham Lal and Mihin Lal. There is no documentary 
evidence in support of the statement that the wife of Hulas Rai, 
the grandfather of the Plaintiffs, was a daughter of Kundan Lal. 
It was natural to expect.that in 1862, when Rukmin and Nimma 
sold a moiety of the property to Dhal Chand, the uncle of the 
Plaintiffs, on which occasion the relationship of Lila Dhur, 
Rukmin’s husband, was stated, with some particularity, a refer- 
ence should be made to the vendee’s connection with the family. 
Other documents of a similar nature are equally silent. As 
observed already, the Plaintiffs’ allegation rests entirely on oral 
testimony. Having regard to the divergence of opinion between 
the two Courts in India with respect to the credibility of the 
Plaintiffs witnesses, their Lordships have closely examined the 
evidence, and they cannot help considering it to be of.a very 
dubious character. The witnesses had to prove only one link 
in the chain of relationship ; the discrepancies, therefore, in their 
statements on material points, which have been somewhat lightly 
passed over by the High Court, seriously affect, in their Lord- 
ships’ opinion, the value of their testimony. Their Lordships 
agree with the Trial Judge in considering the evidence as to 


“Mulo being a sister of Sham Lal and Mihin Lalas worthless. 


In this view of the case, it is hardly necessary to determine 
whether Rukmin was alive or not within twelve years from date 
of suit. Admittedly she left her home many years ago. The 
Plaintiffs allege she went on a pilgrimage, and was last heard of 
eight or nine years before the action, The defendant, on the 
other hand, says she had toleave her home a considerable time 
before owing to having been outcasted for unchastity. Most of 
the witnesses who’ speak to her being recently alive state “they 
obtained their information from Het .Ram, one of the Plaintiffs, 
who has not thought fit to enter the witness-box. On the other 
hand, there are some corroborative circumstances which incline 
their Lordships to believe that Rukmin left the village in conse- 
quence of her lapse, and died many years ago ina distant re- 
lative’s home. 

On the whole it appears to their Lordships that the 
Plaintiffs have failed to establish their right to recover possession 
of the remaining 10 biswas, as reversioners to Rukmin’s husband. 
The decree of the High ourt in the suit of Inda Koer omits, 
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however, from consideration the covenant in the deed of mort- 
gage which provides that at the time of redemption the mort- 
gagors — 

“Shall be liable for the amount of arrears and the amount of takavi advances 
“and the amount advanced on account of seed which may be due to the mortgagee 
" by the tenants of the village according to the entries in the patwars’s papers '’. 

Their Lordships are of opinion that the decrees of the 
Courts in India should be discharged, that the claim of the 
Brahman Plaintiffs in their suit should be dismissed, and in the 
suit of Inda Koer who has acquired the 10 biswas which alone 
the Brahman Plaintiffs had a right to sell, there should be a 
declaration that she is entitled to recover possession of the same 
from the Defendant-Appellant, with mesne profits as provided by 
law, less any sum that may be found due to the mortgagee 
defendant upon the taking of proper accounts on the basis of 


the above-recited covenant within a time to be specified by the 
High Court. 


And their Lordships will humbly advise His Majesty 
accordingly. 


Considering the result, they think the ends of justice will 
be served by making the parties bear their respective costs in the 
Appeals to the High Court and to this Board. 


Solicitors for Appellant: Barrow, Rogers and Neville. 
Solicitor for Respondents : Edward Dalgado. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


Present:—Mr. Justice Sadasiva Aiyar, and Mr. Justice 
Spencer. 


Krishnappa Chetty Appellant* (3rd Defendant) 
v. 
Abdul Khader Saheb, and others. Respondents. 


(Plaintiff, the 2nd Defen- 
dant and the legal re- 
presentatives of the de- 
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Suits under O. 21, B. 63 being only a continuation of tho claim proceedings, 
a purchaser from the claimant after the date of the order and before sut must be 
deemed an alienee pendente lite lke a purchasor aftor decree and before appeal, who 
takes his alionation subject to the result of the suit against the claimant, under S. 
52 of the Transfer of Property Aot. 

5. 22 of the Limitation Act has no application where the party added is not 
a necessary party. ‘ 

Where a suit was instituted against the claimant in time but when the purchase 
brought himself on record, more than a yenr had elapsed from tho date of the order. 

Held that as he was only an alience pendante lite he was not a necessary party 
and the suit was in time. 

Second Appeal against the decree of the District Court of 
Salem in Appeal Suit No. 197 of 1905 preferred against the 
decree of the Court of the District Munsiff of Tirupattur in 
Original Suit No. 927 of 1903. 


K. R. Subramanya Sastri for Appellant. 
T. V. Muthukrishna Iyer for Respondents. 
The Court delivered the following 


Judgment :—Sadasiva Atyar,J:—The third defendant 
is the appellant before us. When tbe plaintiff attached plaint 
properties in execution of the decree which he had obtained in 
O. S. No. 20 of 1897 on the file of the District Court of Salem 
as the properties of his judgment-debtor (the present 2nd defen- 
dant), the present 1st defendant put in a claim as the owner of 
the properties. His claim was allowed and the properties were 
released on the 18th December 1902. The present suit was 
brought on the 21st October 1903 (within the one year allowed 
by law) by the plaintiff to establish his right to attach the plaint 
propertiesas the property of his judgment-debtor, the present 
2nd defendant. The 3rd defendant, the appellant before us, 
purchased the plaint properties fromthe claimant (namely, the 
Ist defendant) on the 29th December 1902, that is 11 days after 
the order on the claim petition in the lst defendant’s favour. 
He however, never took actual possession of the lands and.merely 
got a rent deed, Exhibit B, on the very same date from the Ist 
defendant. The plaintiff, who evidently did not know of this 
sale deed to the 3rd defendant by the 1st defendant brought this 
suit making defendants Nos. 1 and 2alone parties tothe suit ; 
and when he brought the suit, the one year’s period of limitation 
(as I said before) had not expired. The 3rd defendant applied 
to be brought on the record as supplemental defendant and he 
was made supplemental defendant on the 20th March 1904. On 
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the date when he was so made as supplemental defendant, more 
than a year had elapsed from the date of the order on the claim 
petition in the 1st defendant’s favour. Both the lower Courts 
found all the facts in the plaintiffs favour and decreed the 
plaintifs suit. Hence this second appeal by the 3rd defendant. 
There are 16 grounds alleged in the memorandum of second 
appeal. Except the contention as to limitation which I shall 
presently consider, the other contentions are clearly unsus- 
tainable ; one contention not put forward in the lower Courts 
was argued before us. That was based on the following facts. 
One Narasinga Row claimed a charge on the plaint properties 
on the basis of some transactions between himself and the Ist 
defendant. That claim he put forward when the properties were 
attached by the plaintiff. His claim was allowed in December 
1902. The 3rd defendant, out of the purchase money due by 
him to the 1st defendant, paid Rs. 400 to Narasinga Row. The 
3rd defendant’s contention based on these facts is that he is en- 
titled to stand in the shoes of Narasinga Row and, as the plain- 
tiff has not set aside the claim order in favour of Narasinga Row 
by a suit against Narasinga Row within one year of the date of 
that order, the defendant is at least entitled toa charge to the 
extent of Rs. 400 on the plaint lands. I think that this 
fresh contention cannot be allowed to be raised in second appeal 
especially as the order, Exhibit A, in Narasinga Row’s favour 
does not state what was the exact nature of the claim which was 
put forward by Narasinga Row, that is, whether the claim he 
put forward was to a charge of Rs. 400 on these plaint properties. 
Fresh evidence would be required namely a copy of the claim 
petition filed by Narasinga Row before we could safely find that 
the order, Exhibit A, gave him a charge to the extent of Rs. 400. 
Such fresh evidence should not ordinarily be allowed to be ad- 
duced in second appeal by a litigant who failed to raise in the 
lower Courts the contention in support of which the fresh evi- 
dence is required. As I said, the only contention which requires 
serious consideration is the contention as to limitation. This 
contention may be formulated thus. 

(a) The plaintiff's cause of action to bring the suit is the 
order passed in the lst defendant’s favor in December 1902. 
The cause of action was, no doubt, on that date to be prosecuted 
against the 1st defendant as he claimed then to be the owner 
of the property and the claim order was passed in his fayour in 
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respect of the property which the plaintiff attached in execution 
of the plaintiffs decree. 


(b) When the 3rd defendant afterwards purchased the 
property, the cause of action became directed and prosecutable 
against the alienee (the 3rd defendant) and any suit brought by 
the plaintiff to set aside the order on the claim petition should 
be directed against the 3rd defendant who had become a neces- 
sary party defendant to sucha suit. The Ist defendant's interest 
in contesting the plaintiff's alleged right to attach the properties 
as the properties of his judgment-debtor ceased with the Ist 
defendant’s alienation of the properties to the 3rd defendant, and 
hence the Ist defendant was no longer the proper party to be 
impleaded in the suit which the plaintiff had to bring under 
O. 21, R. 63. corresponding to the old section 283 of the 
Civil Procedure Code. As the necessary party (the 3rd defendant) 
was not brought on record till March 1904, that is, till after the 
expiry of the one year’s period, the present suit is barred by 
limitation as against the 3rd defendant who now represents the 
right in the lands, the validity of which rights was established as 
against the plaintiff by the order on the claim petition. 


Mr. T. V. Muthukrishna Aiyar who appeared for the plaintiff 
respondent, advanced in a very able manner three sets of argu- 
ments in reply to the appeilant’s above contentions. One 
argument was founded on the consideration that the suit brought 
under O. 21, R. 63 is of sucha peculiar nature that it can 
be brought only against the successful claimant in the claim 
petition, and that the successful claimant’s alienees ought not to 
be made defendants as the cause of action vested in the un- 
successful decree-holder against the successful claimant personally. 
Iam, however, unable to accept this argument. The order 
on the claim petition is connected with rights in immovable 
property (the decree-holder claiming a right to attach it and the 
claimant putting forward a right in himself in the property which 
entitles him to have it released). Hence the suit is not concern- 
ed merely with personal liabilities. Coming next to the second 
argument of Mr. T. V. Muthukristna Aiyar, if I understood him 
aright, his contention might be stated thus:—Though by the 
order on the claim petition, the attached property was released 
in favour of the claimant, it was not a final release. The effect 

1. (1888) L. R, 10 I. A, 188, Sa 
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of the release might be nullified if the decree-bolder’s suit brought 
within one year after the release order was successful. Hence 
as regards the validity of alienation between the date of the claim 
petition order and the date of the suit brought to set aside that 
order, the attachment must be deemed to be subsisting. If the 
attachment is in essence subsisting, S. 64: of the Civil Proce- 
dure Code, (old S. 276,) enacts that alienations of property 
under a subsisting attachment shall be void as against all claims 
enforceable under the attachment. The alienation to the 3rd 
defendant by the Ist defendant is therefore void. The 3rd 
defendant is therefore not a necessary party. 


I think that this argument also cannot be accepted, as 
S. 64 clearly contemplates alienations by the judgment- 
debtor and not by a successful claimant as pointed out by the 
appellant’s learned vakil, Mr. K. R. Subramanya Sastriar. Mr. 
Muthukristna Aiyar quoted before us passages from several 
decisions passed by the High Courts to support the above two 
contentions, viz., that the suit brought under section 283 is a 
sort of personal suit and (2) that the release of the attached 
property in favor of a claivant is not a final release. I do not 
think it necessary to refer to the decisions in detail. The second 
contention is, though correct, irrelevant to this case. As regards 
the first contention, loose general expressions found in Judgments 
ought to be read in the light of the facts and circumstances of 
the particular cases in which the decisions were given and, so 
reading the passages relied upon, I cannot hold that they 
support the contention that the order on a claim petition is 
merely an affair between the parties in their personal capacities 
unconnected with rights to or over property. 


The third argument of Mr. T. V. Muthukristna Aiyar might 
be thus stated:—The suit brought under O. 21, R. 63 is a 
mere continuation of the proceedings in the claim petition. As 
such, all alienations during the continuance of the proceedings 
originated by the claim petition till the disposal of the suit 
brought to set aside the claim petition order are alienations 
pendente lite and are affected by the doctrine of lis pendens for- 
mulated in S. 52 of the Transfer of Property Act. If so, 
the alienation to.the 3rd defendant by the 1st defendant was an 
alienation pendente lite and the 3rd defendant as such alienee 
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was not a necessary party to the suit. He might be made a 
party defendant as an act of grace by the Court in order that he 
might be allowed to protect his interest; but as he isnot a 
necessary party, he cannot raise the question of limitation based 
on the fact that he was made a party after the period of limi- 
tation had expired; in other words, he cannot take advantage of 
the provision contained in S. 22 clause (1) of the Limitation 
Act. If, through the doctrine of lis pendens, a decree passed 
against the 1st defendant will be binding upon the 3rd defend- 
ant, the 3rd defendant is of course not a necessary party. 


I think that this contention isa sound one. I am free 
to confess that it was only after a good deal of hesitation and 
consideration that I was able to come to the conclusion as to the 
soundness of this argument. In K. I. Narainan v. K. I. Nila- 
kandan Nambudri! Turner C. J. and Muthusamy Aiyar J. 
made the following observations. “The Code of Civil Procedure 
contains no provisions enabling a Court other than a Court, of 
Appeal or a High Court acting under Section 622, to discharge 
an order of attachment issued by another Court. Where a person 
deems himself aggrieved by the issue of an order of attachment he 
should apply to the Court which issued the order to recall it; if 
he fails to obtain relief because his right is uncertain, he must 
goto aproper Court to establish that right. The Court to which 
he would have to resort for theestablishment of his right may, as 
it isin the present case, be the same Court by which the order for 
attachment was issued ; it may be a Court of inferior jurisdiction. 
[t could not have been contemplated that a Munsif should 
be competent to make an order directing the District Judge 
to discharge an order made by him for attachment. In 
fact, no such power is given to one Court over the orders 
of another. What the law contemplates is that, having 
established his ‘right to the interest claimed by him in the 
attached property by declaration of right or otherwise, the 
person aggrieved should carry his decree to the Court by 
which the order was issued, which Court would be bound to 
recognise the adjudication and to govern itself accordingly”. “If 
these observations are still good law, it is difficult to argue that 
the suit brought under S. 283 is a continuation of the 
proceedings in the claim petition. Mr. Subramanya Sastry, 





1. (1981) L L. R. 4 M. 181, 
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though he did not cite K. I. Narainan v. K. I. Nilakandan Nam- 
budri 1, quoted several subsequent casesin which similar obser- 
vations occur. I do not think it necessary to deal in detail with 
them, as they do not carry us further than this early case in 
Narainan v. Nilakantan Nambudri 1. It appears to me however, 
that the authority of K.I. Narainan v. K. I. Nilakantan Nam- 
budri 1 and of the subsequent cases quoted by the appellant’s 
learned vakil has been shaken by the ruling of the Privy Council 
to be referred to presently. 


Before considering that ruling of the Privy Council, I shall 
refer to one case, decided by the Calcutta High Court. In 
Bonomali Rai v. Prosunno Narain Chowdhry, 3. the facts 
were as follows :—One Mazaffer Hussain was a decree-holder 
against certain defendants who may be called the elder Sircars. 
He attached certain properties of these elder Sircars. The son 
of one of these Sircars put in a claim petition, and the attached 
property was released, Then the decree-holder brought a suit 
against the judgment-debtors and Durga Charan to establish his 
right to attach the property in execution of his decree, and he 
succeeded in that suit. But between thé date of the order on 
the claim petition releasing the property and the date of the suit, 
Durgacharan (the claimant) mortgaged the land to two other 
persons who were not made parties to the suit brought under 
S. 283. The question in the final suit brought by the 
purchaser at the Court auction sale held after the success 
of the suit under S. 283 was whether the two mort- 
gagees were bound by the result of the suit brought by the 
decree-holder against Durgacharan in which the decree-holder’s 
right to attach the properties as the properties of the elder 
Sircars was established. The Calcutta High Court held 
that the mortgage by Durgacharan was invalid as against the 
claims enforceable under the original attachment which, though 
released by the order on the claim petition, was revived by the 
decree in the suit brought under section 283. No doubt, that 
case might be distinguished from the present case on the 


ground that the mortgage, though nominally by the claimant’ 


Durgacharan, was really by the judgment-debtors, the claimant 
having been found in that case to have been the benamidar of 
the judgment debtors (the elder Sircars). 





1. (1881) 1. L. R. 4 M. 181. 2, (1896) I. L. B. 29. Cal. 829, 
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Coming to the Privy-Council case, the following obser- 
vations appearin Phul Kumariv. Ghanshyam Misra, 1 the 
judgment in which was delivered by Lord Robertson : “For the 
right determination of the question at issue” (the question being 
as to proper Court fees payable on the plaint in a suit brought 
under section 283 of the Civil Procedure Code) “ it is necessary 
to ascettain what are the object and nature of the suit. Now, 
fortunately, this is not dubious 


Now, the 17th Article of Schedule 11 of the Court Fees 
Act is expressly made to apply to “ Plaint or Memorandum of 
appeal in each of the following suits:” i. “ To alter or set aside 
a summary decision or order of any of the Civil Courts not 
established by Letters Patent, or of any Revenue Court.” 
“ Now this is an exact description of the effect of the appellant's 
suit. It is true that, instead of asking the Court to alter 
or set aside the decrees which is the cause of action she 
categorically asks from the Court the several decrees which she 
had asked from the Subordinate Judge, and which the 
Subordinate Judge had refused. But this is merely a verbal or 
formal difference and section 283 of the Civil Procedure Code 
**** recognises such a suit as not merely an appropriate 
but the only mode of obtaining review in such cases.” 

“Their Lordships are accordingly of opinion that the first 
head of Article 17 of schedule II, applies tothe case. This view 
is opposed not only to that of the respondents and of the 
High Court but to that of the appellant. Misled by the form 
of the action directed by Section 283, both parties have treated 
the action as if it were not simply a form of appeal, “but as if it 
were unrelated to any decree forming the cause of action.” Then 
in another sentence at page 207 their Lordships say that it isa 


mistake to treat the action brought under Section 283 as an 
“original action.” 


I think this decision of their Lordships which is binding 
upon us is almost conclusive to show that suits of this class 
though called original suits, are not in their essence original 
actions but merély forms of appeal allowed by the Civil Procedure 
Code to be brought in the guise of original suits. Though the 
Court in which this appellate action might be brought may be 
sometimes a Court which ordinarily is inferior to the Court by 

1. (1907) I L, R. 35 Oal. 202. 
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which the summary order was passed and though fresh evidence 
not adduced during the summary enquiry may be adduced by. 
both sides in that appellate action, the suit is in essence, in the 
words of their Lordships of the Privy Council “a form of appeal”, 
and hence it is not unrelated to the original claim proceedings 
and it is therefore, in essence, ar:appeal. The Legislature has 
allowed one year to file such an appeal suit which is, as I said 
just now, a continuationof'the claim proceedings the lis based 
on the right and liabilities forming the cause of action in the claim 
proceedings pending till the appellate suit is finally disposed of. 


Though in one sense the cause of action for the appellate suit” 
is the order passed against the plaintiff, the cause of action in’ 


another and truer sense is the dispute about attachment which 
was the, cause of action for the claim. The right to “file 
an appeal by a defendant who was unsuccessful in the Court of 
first ` instance arises out of the plaintiff's cause of action for 
the suit, though it also arises out of ‘the decision of‘the first 
Caurt passed to the prejudice of the defendant; The right to 
bring an appeal is however not usually called a “cause of action” 
to bring an,appeal. 


The Privy Council ruling in Phul Kumari v. Ghanshyam 
Misra, 1 was followed by. Benson, Officiating C. J. and Bakewell, 
J. in, Veera Pannadi Karuppa Pannadi?. That the suit under S. 
283 isa continuation of the claim proceedings i is clear also from 
the case in Harishankar Jebhai v. N aran Karsan, 3 which 
decided that the rights of the parties should be deczided 
in the suit as they stood on the date of the claim petition 
and that the claimant cannot take advantage of the running 
of time between the date of the claim petition and the date of 
thé suit. It seers to me that having regard to the observations 
of their Lordships i in Phul Kumari v. Ghanshyam Misra 1 which 
practically adopted Mr. Woodroffe’s arguments in Kesheri Mohun 
Rai v. Hursook Dass 4 the remarks in K. I. Narainan v. K. I. 
Nilakéndan Nambudri, 5 and other cases to the effect that the 
sut” brought under S. 283 is unconnected with the claim 
proceedings and is not a.suit to set aside the order in those peti- 
tions must be held to have been overruled. In the result, I am 
inclined to uphold this contention of the respondent, namely, that 


x, (1007) 1. L. By 85 Cal 203, 2. (1909) 6 M. L. T. 104, 
8, (1898) TeL.B., 18 B. 260. 4. (1886) I. L, By 19 Cal. 696, 
6. (1881) I. L. E., 4 Mad, 131, 
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Krishnappa the 3rd defendant must be deemed to be an ajienee pendente 
Chetty Tite; see Settapba Goundan v, Muthia Goundant and S. A. 187 of 
Abdul Khader, 1911 as to the invalidity of such alienations pendente lite ; and he 


Saheb. 
= was therefore not a necessary party to the appellate suit. If he 
oe was not a necessary party, and if the necessary parties were 


brought witbin a period of one year, it follows that he cannot 
advance the plea of limitation, as S. 22, clause 2, expressly 
excluded the operation of clause (1) in such cases. 


Mr. Muthukrishna Aiyar argued at first that S? 22 of the 
Limitation Act does not apply where a party 1s brought on the 
record by the Court under S. 32 of ‘the Civil Procedure 
Code (now Order 1 Rule 10 clause 2), but he did not press the 
point having regard to the Full Bench decision in Ram Kinkar 
Biswas v. Akhil Chandra Chaudhuri,2and to the case Thekkian 
Rangncharluy. Vuthu Karupan Kothan3. I have no doubt that the 
sweeping provision of S. 22 cl. 1 of the Limitation Act is likely 
to cause hardships in cases where the plaintiff did not know of an’ 
alienation which might have taken place a few days before he, 
brought his suit and when he came to know of it after suit and 
made the alienee a party, the suit might become barred. The 
remedy, however, is for the Legislature to give a discretion to the 
Court to treat the suit as against the added defendants or by the 
added plantiff as being a suit brought by such plaintiff. or‘against . 
such defendant from the date of the original institution; if the 
Court is clearly satisfied that the omission to add the plaintiff tor- 
the defendant in the beginning was not due to the laches or gross 
negligence of the plaintiff or plaintiffs originally on record. 

In the result the second appeal is dismissed with costs. 

Spencer J:—The question is whether with reference to 
S. 22 of the Limitation Act, which makes the date of adding 
a new defendant to a suit ‘to be reckoned as the date of institution 
of the suit so far as that defendant is concerned, this suit is time- 
barred under article 11 schedule 1 of the Act. Iti is necessary to 
mention some of the more important dates. The Ist respondent 
as plaintiff in O, S. No. 20 of 1897 in the Salem District Court 
and assignee by purchase of the tights of the original plaintiff 
obtained a compromise decree on the 27th June 1899 against the 
present 3rd respondent for certain immoveablé property and 


1. l, L, R, 81 Mad, 268 2. (1907) I. L, R, 85 Onl, 619. 
8, (1018) M. W, N. 184, ` 
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‘Rs. 7,000: in cash .to be :paid before the 30th August. In 
execution of‘the decree fér money be attached certain land, 
whereupon the 2nd respondent, who has died since this Second 
Appeal’ was filed, and the present appellant and another 
preferred claim under S. 278 of the Civil Procedure Code 
‘of 1882. The claims of the 2nd respondent and his alienee 
were allowed on the 18th December 1902. On the 29th Dec- 
ember 1902 the appellant purchased the 1st item of the attached 
property from the 2nd respondent. This suit was launched by 
the lst respondent against the 2nd and the 3rd respondents on 
the 21st October 1903 for a declaration that the attachment of 
the suit. properties was valid. The appellant was added on 26th 
March; 1904 as a supplemental defendant on his own petition, in 
Which he alleged that he was a, necessary party to the suit. 
Though: he was. actully a party to the order which the 
District Judge passed on the 18th December 1902 on the claims 
under: S.,..278, vitiwag'as petitioner in M. P. No. 547 of 1901 
which related to property not now in suit. That claim was dis- 
missed; He comes in now only asa purchaser from the 2nd 
respohdent pendente lite i.e., by virtue of a purchase made 
between the date of disposal of the claim under S. 278 and 
the date of institution of a suit which is permitted by S. 
283 to be brought in review of the order on the claim. Such 
actions are as pointed out by the Privy Council in Phul Kumari 
v. Ginshyam Misra, 1 simply a form of appeal. The plaint 
in suits ‘of this description is described in that decision 
as ‘a-plaint for review of a summary decision’. 


‘The doctrine of lis pendens extends to ‘purchases by third 
persons during the pendency of an appedl. Vide Sukhdeo 
Prasad v. Jamna, ? which was a case of attachment of immov- 
able property in execution of a simple decree, of a consequent 
claim under ‘S. 278, of a suit under section 283 which was 
dismissed and of an appeal which finally settled the parties’ 
contentions. Again the plaint in the present suit, O. S. 927. of 
1903, was framed for obtaining a declaration under the Specific 
Relief Act that the attachment of the suit properties, by the 
plaintiff was valid, and for costs. The Court was competent to 
pass a declaratory decree to such an effect as between the origi- 
nal parties to the suit. The 3rd defendant was joined 

1. (1907) I, L, B, 85 Oal, 202, 2, (1900) I, L. FK., 28 AN, 60, 
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at his own request for the purpose of safeguarding the 
rights subsisting as between him and others ‘claiming generally 
in the same interest. He might have remained quiet and await- 
ed proceedings being taken tó dispossess him. In Guruvayya'v. 
Dattatraya, ! the Bombay High Court held that in such 
circumstances the determination by application of S, 22 of 
the Limitation Act of the date of institution of the ‘suit 


.as regards such freshly joined parties does not ordinarily affect 


the right 'of the plaintiff to continue the suit and would not there- 
fore attract the application of the general provisions of the Limit- 
ation Act. The freshly joined parties in that case were co- -plaits 
tiffs, but the same principle must be applied if additional defèt- 
dants are added under such ee and has been applied 
in Ayyam Chetty v. Pungavanam 2 where real owners were added 
more than one year after a suit was brought against a person 
against whom an order under S. 335 was’ passed who, claimed 
to be a mere benamidar. The appeal therefore. fails on ‘this 
point. l ‘ 

The appellant bas failed to’ make out ‘bis other pleas. ‘I 
agree in thinking that this second appeal must be dismissed * with 
costs. 


-IN THE HIGH COURT OF JUD JUDICATURE:, AT MADRAS.t+ 
Ordinary-Original Civil Jurisdiction. 
Present :—Mr, Justice Wallis. 


T. R. Ganesh Row alias Venkat Row Plaintif * 
v. 
T. V. Tulja Ram Row and others Defendants. 


Hindu Law--Decree for “partition-. Compromise by father without leave of Court 


— Satisfaction entered up—Declared not binding agasst son—Remady of the son— 


C. P. 0., B. 244 (N. O. ..47)—Oonrersion of plaint into application—Compromiss 
binding to the extent of the share of father as at the date of compromise—Status of 
the family, joint—Subsequently born sons entitled to participate'in the order.” 

Where in a suit for partition, plaintiff's fathar got.a decree represen- 
ting his branch then consisting of himaelf and of his minor son, the plaintiff who 
was also a party to the suit, and subsequently entered into a compromise by which 
he entered up satisfaction of the decree, which was held by the Privy Oounoil not 
to be binding against the son the compromise being without leave of the court. 





(+ The case now came on for hearing pursuant.to the order of the Privy Council 
returning the case to the High Court for the trial of the questions covered by issups 
6 and 7 (rade 25 M. L, J. 180). The facts of the case will be found fully set out 
in the judgment of Wallis J. reported in 19 M. L. J. £] 


1. (1908)-L-L. R. 28 Bom, 11. 9, (1908) 18 M. L J. p.464, 
* 0, 9. 194 of 06. 18th December, 1919. 
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Heid, that the proper remedy of the plaintiff was to move by application under 
5. 244 (5, 47 N O.) to reopen the satisfaction entered up and on such application 
‘the court could grant him all the appropriate reliefs. 

The plaint was accordingly converted into an application under 8. 244 O. P. O. 
and disposed of on that footing. 

_, Held also. that the compromise was binding to the extent of the father’s share 

‘Which was to be calculated as ıt stood at the date of the compromise vis. one half. 

Held, nevertheless, that the family continued jomt even in respect of the 
‘Subject matter of the compromise and the subsequently born sons were entitled to 
participate in the remaining half. 


T. R. Venkatrama Sastri for Plaintiff. 

V. Masilamanit Pillai and T. V. Muthukrishna Aiyar, 
‘for Defendants. 

The Court delivered the following :— 


Judgment :—In this case the Privy Council have given the 
plaintiff a declaration that the compromise entered into by his 
father in C; S. No.:266 of 1886 was not binding on him for want 
of sanction under S. 462 C. P.'C. and that he ought to be remitted 
fo his original: rights under that decree. They have also remitted 
the stit under appeal 194 of 1906 to this Court in order, in the 
‘words of the Orders in Council, ‘ that the other questions arising 
betweeh the partiesand covered by the issues Nos. 6 and7 may 
be disposed of.’ The 6th issue is “Is the plaintiff in any event 
entitled to recover more than a moiety of the amount sued for?” 
It is not seriously contended that the compromise entered into by 
the plaintiffs father did not bind his own share in the property 
of the joint family which consisted at the time of the plaintiff 
and his father, or that the compromise must not in this suit be 
considered “an alienation made by the father for consideration. 
It is consequently binding on the father’s share. The fact that 
since the institution of C. S. No. 194 of 1906 two sons have been 
born to the plaintiffs father cannot under the recent Full Bench 
decision in Chinnu Pillaiv. Kalimuthu Chetti 1 have the effect 
of diminishing the alienation made by the compromise in 
favor of the 1st Defendant, and the issue therefore be answered 
in the negative. 

The 7th issue is “Is the plaintiff entitled to charge interest 
and ifso at what rate? The rate of interest given by final 
decree in O., S. No. 266 of 1886 is six per cent. At the date of the 
final decree there was an appeal pending against the interim 
decree and the final decree was made subject to the result of 
the appeal. On the appeal which was heard shortly before the 
compromise an .Additional amount was made payable to the 

(1911) I. L. R. 85 M, 47, S. O. 21M. L. J, 246, 
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plaintiffs father as representing his branch of the family. In 
the ordinary course the final decree would have been amended as 
provided therein and the additional sums would have been made 
payable with the same rate of interest and from the same date. As 
it was, the plaintiffs father entered up satisfaction pursuant to 
the compromise which has now been declared to be not binding 
under the decree. Their Lordships have declared the plaintiff 
to be entitled to be remitted to his original rights under that 
decree,-and they include in my opinion a right to receive in- 
terest at 6 p. c. not only one half the sum mentioned in the final 
decree but also half the additional sum which was found pay- 
able on appeal against the interim decree. This disposes of 
the second issue. 

These are the only issues remitted by their Lordships but 


some further questions have been raised on behalf of the Ist 


defendant. In the first place it is contended that as this court 
decided at the hearing an objection taken by the Ist defendant that 
the plaintiff ought not to have instituted a separate suit but to 
have proceeded under S. 244, C, P.C. in the original suit 
266 of 1886 and decided to treat this suit as an application under 
that section, and as under the decree in O.S. 266 of 1886 no relief is 
awarded to the 6th defendant the present plaintiff, the plaintiff 
is not entitled to recover anything in this proceeding but must 
be referred to another suit. There are several answers to this 
objection. In the first place it appears from a perusal of their 
Lordship’s reason and of the Orders in Council that this Court is 
required to dispose of the case finally in obedience to the order. 
Their Lordships were clearly of opinion that this court was right 
in disposing of the case on the merits and were not called upon 
to consider whether the present proceedings might be described 
more correctly as a suit or as an application under S. 244 C.P.C. 
Secondly the 1st Defendant who persuaded the court at the 
hearing that the plaintiffs remedy was under S. 244 can scarcely 
be bound now to say that no remedy is available to him under 
that section. Lastly I hold that on the merits there is no founda- 
tion for the objection. S. 244 requires that questions of the 
nature specified in the section arising between the parties to the 
suit shall be determined by the court executing the decree, and 
not by a separate suit. The word “determined” shows that 
these questions are to be finally disposed of, and the effect of the 
section is to give the court executing the decree jurisdiction to 
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dispose finally, of such questions by granting appropriate relief: 
In C. S. 266 of 1886 certain monies were mad ‘ payable to the 3rd, 
Defendant as representing his branch of the family which then 
consisted of himself and the minor 6th Defendant the present 
plaintiff. The 3rd Defendant having alienated his own share 
and effected to release the plaintiffs share of such monies in 
favour of the judgment-debtor it seems to me that it is open to 
the Court under S. 244 to declare the release not binding on the 
6th Defendant the present plaintiff and to make his share payable 
to him directly by the judgment-debtor. 


The 1st Defendant then raises another objection based onthe 
fact which was not before their Lordships that subsequent to the 
institution of O. S. No. 194 of 1906 two more sons have been born 
to the plaintiffs father and are it is suggested entitled to equal 
shares in the fund with their brother the present plaintiff. As 
they have not been made parties to the suit and as the plaintiff 
has no title to represent them, it is contended that the utmost 
he can recover is one-third of one-half or one-sixth of the whole 
fund in dispute. For the plaintiff on the other hand it is contend- 
ed that the effect of the release by his father of his own share 
in the fund was that the residue ceased to be joint family pro- 
perty and became the separate property of the plaintiff in which 
sons subsequently born to his father acquired no right by birth. 
Chinna Sanyasi v. Suriya 1, Aiyyagiri Venkatramayya v. Aty- 
yagiri Ramayya ?, Kadegan v. Periya Munisami 3, Iburamsa 
Rowthan v. Thiruvenk itasami Naiker 4, Chinnu Pillai v. Kali- 
muthu Chetty 5, Srinivasa Sundara Thatha Chariar v. Krishna- 
sami Aiyangar 6, were cited in support of this proposition as to 
which see also Shioaji Row v. Vasanta Row’. On the other 
hand it was argued that this ‘contention was opposcd to the settled 
practice of the Courts in partition suits in which it is sought to 
declare that alienations made by some of the coparceners are not 
binding on the others. 


I cannot give judgment for the Plaintiff for the whole half 
share without deciding this, question in his favor, and I think I 
ought not to decide it in the absence of the Plaintiffs minor 











1. (1882) I. L. R. 5 M. 196 2. (1902) I. L. R. 25 M. 6908.0. 12 M L. J. 
8. (1903) 13 M. L. J. 477. 4. (1910) LL.R. 84 M. 269 S C. 20 M L.J. 748. 
6. (1911) I. L. R., $5 M. 47 B. C. 21 M. L. J. 246. 
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brothers'who it is suggested are interested in the fund. I accor- 
dingly direct the Plaintiffs brothers Ramachandra Row and 
Krishna Row minors to be made parties defendants with liberty 
to come in and prefer a claim to share in the fund. 


Adjourned to 7th January 1914, 


[The plaintiff's brothers were made parties and the Court 
delivered the following Judgment on the 24th March 1914. Ed.] 


I have considered the cases referred to in the argument and 
also the recent decisions of Sankaran Nair and Bakewell JJ. in 
Nanjaya Mudali vy. Shanmuga Mudali}. The question for 
decision is, where a father and son constitute a joint family, and 
the father alienates to a third party his share in a certain portion 
of the joint family, property, and subsequently to ,the alienation 
but before partition of the joint family property another san is 
born to the father, is such son entitled by birth to share to any and 
what extent with his brother in the unalienated moiety which 
did not pass to the alienee by virtue of the alienation, or is the 
elder son entitled to the whole of the unalienated moiety to the 
exclusion of his younger brother. The question is one of consi-. 
derable difficulty and does not appear to have arisen directly for 
decision, In Hardi: Narain Sahu v. Ruder Perkash Misser 2 
however the facts were very like those of the present case. A 
creditor of the father acquired his share by purchase at a Court 
auction and obtained possession of’ the joint family property. 
The father then purported to convey his share to his son the 
remaining co-parcener, and. the latter ‘sued to recover possession 
from the auction purchaser on the ground that at utmost he had 
acquired the father’s share, and that as he had not enfotced his 
rights by partition he was not entitled to possession of any of 
the property. The High Court held that the defendant had 
only acquired the father’s share, and that’ though he ought 
strictly to have brought a suit for partition, this proceeding might 
be treated as such a suit and partition effected. They accordingly 
joined the plaintiffs mother who under the -law then prevailing 
was entitled to a share: In their judgment they say that 
another son had been born since the institution of the suit, and 
that it was contended, apparently by the appellant his elder 
brother with a view of reducing the share of the defendant the 








1. (1918) 16 M. L. T. 186. 2. (1898) T, L. R. 10 0, 626, 
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alieriee, that the subsequently born son was entitled to a share 
against the alienee. This they negative holding that the alienee 
was entitled to the share-he would have had if-partition had taken 
place at the date of the alienation, and allotting the other two 
shares to the minor plaintiff and his mother. The new bom son 
was nota party and the court apparently thought he was not 
entitled toa share or they would have brought him on the 
record. The point ‘therefore cannot be said to have been 
decided. 


When the case was under appeal to the Privy Council the 
mother died and her two surviving sons were brought on as legal 
representatives. As the younger of them is described in the 
judgment of the Privy Council as the second son, he must be the 
son who was born while the appeal to the High Court was pen- 
ding, and the statement in the body of the report that this son 
was born while the appeal to the Privy Council was pending 
must be a slip. No question appears to have been raised before 
their Lordships as to his claim if any to share in the unalienated 
portion of the joint family property, and the decision of their 
Lordships does not seem to touch the point. 


The result of the case would appear to be that the High Court 
did not consider the after born son of the co-parcener who had 
alienated his share entitled to share with the remaining members 
as if they had considered him so entitled, they would have pro- 
tected his interest in passing the decree. In that case he was not 
a party and the other co-parceners were asserting his right to share 
so that the case does not seem to be of much authority on this 
point, All that it decided was that the alienee was entitled to 
the share which the alienor would have got if there had been a 
partition at the time of the alienation, a point since expressly 
settled by this court in Chinna Pillai v. Kalimuthu Chetti 1. 
Krishnaswami Aiyar J in the judgment which he prepared but 
did not deliver in this case, held on the analogy of a rule of 
English law as to jotnt-tenancy that an alienation by one of the 
co-parceners of a portion of the joint family property puts an 
end to the joint tenancy and converts the co-parceners into 
tenants in common, And Benson and Miller JJ, in Srinivasa 
Thatha Chariar v. Krishnaswami Aiyangar 2 subsequently held 


1. (1911) I. L. B 85M. 47,8. 0. 21 M. L. J. 246. 
2. (1912) 11 M, L. T. 812. 
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that where a co-parcener parts with his share in a portion of the 
joint family property the effect is to put an end to the joint 
tenancy altogether as to this particular property and make the 
other co-parceners tenants in commonas between themselves 
along with the alienee. In Subba Rao v. Anantha Narayana 
Aiyar 1 Benson and Sundara Aiyar JJ. held that the effect is to 
make the alienee a tenant in common with the other co-parcen- 
ers in respect of his property but to leave the other co-parceners 
joint tenants as between themselves. In the latest case of 
all Nanjaya Mudali v. Shunmuga Mudali ? Sankaran Nair 
and Bakewell JJ. dissented from these decisions based on 
the judgment of Krishnaswaimi Aiyar J. and held that, where a 
co-parcener aliehates his share in a specific portion of the joint 
family property, the alienee does not become a tenant-in-common 
of the alienated property, but is only entitled to an equity to 
stand in the shoes of the alienor, and at partition to have the 
share allotted to him which he would have had if partition had 
taken place at the time of alienation and further have a portion 
of the specific property alienated alloted to him if it canbe done 
without inconvenience. In view of the latest decision, which I 
ought, I think, to follow, no arguments can be based upon the 
existence of a supposed tenancy in common after alienation and 
before partition. How then does the case stand on the footing 
that the alienee only acquires an equity of the nature indicated 
above? The son born to the alienor after the alienation but 
before partition succeeds by birth to a share in the joint family 
property, and the shares of the other members of his branch 
are reduced proportionately to make up his share. In the present 
case the joint family before the birth consisted of the father and 
elder son. On the birth of the second son to give him his one 
third share the share of his father and brother would each be 
reduced by one-third, and he would get from each a one sixth 
share of the whole to make up his one-third share, The fact of 
the father having alienated his share appears to me to be no 
reason why the elder brother’s share should not be diminished by 
a 1/6 share of the whole, asit would have been if no alienation 
had taken place. 


But in order to give the new born son a share equal to his 
brother, it would be necessary to reduce the elder brother’s share 





1. (1912) 23 M. L. J. G4. 2. (1918) 16 M. L. T. 196. 
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by an additional 1/6 of the whole, as according to the decision 
the father’s share in the hands of the alience is not liable to any 
diminution for this purpose. If we allow the elder brother’s 
share to be further reduced in this way, he is prejudiccd as a 
result of the father’s alienation. If we refuse to do so the new 
born son is prevented from participating in what was still joins 
family property at the time of his birth. The question really 
comes to this. Is the equity in favour of the alience of the 
father’s share is to be enforced at the expense of both the other 
co-parceners the son born before and the son born after alienation 
or only at the expense of the latter. In theory, something may 
be said for the second solution but the scttled practice of this 
court, and as far as I can ascertain of mofussil courts also, is 
the other way. It frequently happens that in partition suits 
alienees from individual co-parceners are made parties, and the 
alienations made by individual co-parceners arc found not to be 
binding on the other members of the joint family. In such 
cases it has never been the practice to make any distinction 
between sons of the alienor born before the alienation and sons 
born after alienation but before partition. To do so would add 
greatly to the complexity of the task of working out a partition. 
In the absence of direct authority, and in the somewhat conflict- 
ing state of the decisions I do not think that, sitting here, I should 
be justified in departing from what appears to be the settled 
practice of the Courts more especially. as I consider that the 
existence of such a practice is in a question of this kind a very 
strong argument against any alteration based on purely theoretical 
considerations. 

There will be a joint decree in favour of the plaintiff and 
defendants 3 & 4. Plaintiff to recover the costs of the suit from 
the Ist defendant and to pay the costs of defendants 3 & 4. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Seshagiri Aiyar. 


P. Ramasami Naidu Petittonsy * (Defendant). 
V, 
1. Venkataramanjulu Naidu, and 
others saa Respondents (Plaintiffs). 


Chil Precedure Code, S. 115—Applicability of, to Prosideucy Small Causo 
Courts—Prosidency Smal Oause Cousts Act, S. £1—Condition of jus tadiction to be 
strictly complied with—Erronaous jlnding that icase has been determined— Wjoct- 
St 
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ment order on that footing—Interference with—Remedy wider S. 38, if open—Not 
bar, when question of jurisdiction involved—Dtacr ation sn cases coming under S. 116 
cl.(0)— Want of jurisdiction—Interference compulsory— Lease for 18 years & 6 month's 
notico thereafter—Notsce before 15 years—Ineffective. 


The Presidency Small Causa Court being a Court subordinate to the High 
Court, the High Court can interfere under Seo. 115, O. P. O. with an orders passed 
under Section 41 of the Presidency Small Cause Courts Act. 


The jurisdiction conferred by Seo. 41 of the Presidency Small Cause Courts Act 
being a limited jumsdiotion the conditions imposed by the section should be strict- 
ly complied with. 


Held accordingly where the Small Cause Court erroneously held that a lease 
had been vahdly terminated and passed an order in ejectment, that theorder was 
without jurisdiction and could be set aside under 8. 115 C. P. O. 


The question of the High Court refusing to interferain its discretion on the 
ground that the party has another remedy, will generally arise only in cases coming 
within ol. (0) of 8, 115. 


Where want of junsdiction is established, no question of disorection arises and 
the court 1s bound to interfere apart from any question as to whether the party 
has other remedies opan to him. 


Quaere if B. 88 of the Presidency Small Oause Courts Act applies to proceed- 
ings under B. 41. Ramakrishna v. Hajs Dawood 1 referred to. 


A lease for 15 years, with a provision for 6 months notice thereafter before the 
lessee could be asked to vacate is not determinable by a notice given before the 
expiry of the 15 years. 

Petition under section 115 of Act V of 1908, praying the 
High Court to revise the decree of the Presidency Court of 
Small Causes at Madras in Ejectment Suit No. 91 of 1913. 


M. O. Parthasarathi“ Atyangar and K. V. Krishnaswamé 
Aiyar for the Petitioner.- 


N. Chandrasekhara Aiyar for the Respondents, 
The Court delivered the following 


Judgment :—This was & proceeding in ejectment under 
S. 41 of the Presidency Small Cause Court Act: Defendant ~ 
executed a rental agreement on the 14th June 1897 agreeing to 
occupy the site for 15 years by building a house on it. The 
agreement provides “In case you require the aforesaid land if 
you give me 6 months’ previous notice after the aforesaid 15 
years, I shall accordingly vacate the land, remove the super- 
structure I had built thereon and put you in possession of 
it,’ .Plaintiff gave two notices, one in October 1911, and 
another on the 13th December 1913 claiming possession on 


1, (1907) I. L. R. 31 B. 259, 
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the 31st of that month: plaintiffs case is that the tenancy 
came to an end by efflux of time on the 14th June 1912 and that 
as he gave notice in October 1911, defendant was bound to vacate 
the premises : Defendant contended that the first notice was bad 
as it was before the 15 years were over, that the second notice 
did not terminate the tenancy as it did not allow 6 months’ time 
to vacate, and that the Small Cause Court had no jurisdiction to 
entertain the application under S 41. The learned Third Judge 
of the Small Causes Court overruled these objections and gave 
possession to the plaintiff directing that “the defendant should 
remove the superstructure at his cost and deliver the site on Ist 
May 1913” Defendant moves the High Court to revise this order: 
A preliminary objection is taken to the jurisdiction of the High 
Court to entertain the Revision petition. Mr. Chandrasekara Aiyar 
who appeared for the plaintiff has argued this point very fully 
and clearly before me. His contention is that under S. 8 of Act V 
of 1908 only certain sections of the Code of Civil procedure were 
made applicable to suits or proceedings of Small Cause 
Courts, and that S. 115 is not one of those sections 
He also contended that as S. 23 of Act XV of 1882 which 
related to the provisions of the Code of Civil Procedure 
applicable to Presidency Small, Cause Courts was repealed by 
Act I of 1895, and as the said section referred to the schedule 
which made S. 622 of the Old Code corresponding to S. 115 of 
the present Code applicable to Small Cause Courts, by impli- 
cation the power of the High Court to interfere in Revision 
under S. 115 was taken away: and he quoted Ismalji Ibrahimji 
Nagree v. N. ©. Macleod, 1 in support of this 
position. S. 8 of the Code of Civil Procedure enumerates the 
sections which are made applicable “to any suit or proceeding 
in any Court of Small Causes.” The petition before me is not 
a suit or proceeding ina Small Causes Court. Nor does the 
repeal of S. 23 affect the question. It was due to the fact that 
the Civil Procedure Code contained provisions relating to the 
provisional powers of the High Court and it was thought un- 
necessary to provide for it in the Small Cause Courts Act. As 
regards Ismaljee Ibrahimjie Nagree N C. Macleod, Receiver 1 
it is true that Mr. Justice Beaman expressed a doubt 
whether S. 622 of the old Code was applicable to applications 








1, (1907) I. L, R. 81 B. 188, 
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the 31st of that month: plaintiffs case is that the tenancy 
came to an end by efflux of time on the 14th June 1912 and that 
as he gave notice in October 1911, defendant was bound to vacate 
the premises : Defendant contended that the first notice was bad 
as it was before the 15 years were over, that the second notice 
did not terminate the tenancy as it did not allow 6 months’ time 
to vacate, and that the Small Cause Court had no jurisdiction to 
entertain the application under S 41. The learned Third Judge 
of the Small Causes Court overruled these objections and gave 
possession to the plaintiff directing that “the defendant should 
remove the superstructure at his cost and deliver the site on 1st 


May 1913” Defendant moves the High Court to revise this order :, 


A preliminary objection is taken to the jurisdiction of the High 
Court to entertain the Revision petition. Mr. Ohandrasekara Aiyar 
who appeared for the plaintiff has argued this point very fully 
and clearly before me. His contention is that under S. 8 of Act V 
of 1908 only certain sections of the Code of Civil procedure were 
made applicable to suits or proceedings of Small Cause 
Courts, and that S. 115 is not one of those sections 
He also contended that as S. 23 of :Act XV of 1882 which 
related to the provisions of the Code of Civil Procedure 
applicable to Presidency Small Cause Courts was repealed by 
Act I of 1895, and as the said section referred to the schedule 
which made S. 622 of the Old Code corresponding to S. 115 of 
the present Code applicable to Small Cause Courts, by impli- 
cation the power of the High Court to interfere in Revision 
under S, 115 was taken away: and he quoted Ismalji Ibrahimji 
Nagree v. N. C. Macleod, 1 in support of this 
position. S. 8 of the Code of Civil Procedure enumerates the 
sections which are made applicable “to any suit or proceeding 
in any Court of Small Causes.” The petition before me is not 
a suit or proceeding ina Small Causes Court. ‘Nor does the 
repeal of S, 23 affect the question. It was due to the fact that 
the Civil Procedure Code contained provisions relating to the 
provisional powers of the High Court and it was thought un- 
necessary to provide for it in the Small Cause Courts Act. As 
regards Ismaljee Ibrahimjie Nagree N. C. Maoleod, Receiver 1 
it is true that Mr. Justice Beaman expressed a doubt 
whether S. 622 of the old Code was applicable to applications 





1. (1007) L L, R. 81 B. 138. 
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to revise suits or proceedings from Small Cause Courts. 
But the learned Judge gives no reason for his conclusion. There 
can be no doubt that the language of S. 115 is in 
terms applicable to cases coming from Presidency Small 
Cause Courts. They are subordinate to the High Court 
(Vide S.3 of Act V of 1908 and S. 6 of Act XIV of 1882) 
Therefore unless by any express provision the power of the High 
Court is taken away, it will have jurisdiction to revise the pro- 
ceedings of Small Cause Courts. The practice in the Presidency 
has been to entertain these applications. Iam fortified in this 
view by the decision of the Calcutta High Court in Haladhar- 
Maiti v. Choytonna Maiti 1. In Ramadhin Bania v. Sewbalak 
Singh? and in Sarat Chandra Singh v. Brojo Lal Mukerji 8 
the learned Judges of the Calcutta High Court came to the con- 
clusion that the High Court was competent to exercise reviSional 
jurisdiction, but directed that the petition should be disposed of 
by the Judge sitting in the Original Side of the High Court. 
That is not the practice which has been adopted by the Madras 
High Court. I must overrule the preliminary objection and 
hold that the High Court has power to revise the proceeding 
under S. 115 of the Code of Civil Proceedure. 


‘On the merits, the question turns upon the construction to 
be placed on the rental agreement, Mr. Parthasarathi Aiyangar 
for the petitioner contends that thc language of the rental agree- 
ment imports that the defendant was not to be disturbed under any 
circumstance within the 15 years of his lease, and that on the ex- 
piry of that period, the plaintiff can recover possession only after 
giving six month’s notice.It is contended on.theother side that the 
term as to six months’ notice was inserted in order that the de- 
fendant may know at the end of the 15th year that the landlord in- 
tends to eject him and that the notice of October 1911 is sufficient 
compliance with this condition.I am unable to accept this costruc- 
tion. The language is plain and unambigious; and that partics 
apparently contemplated the continuance of the tenancy on the 
original terms after the fixed period was over, leaving it to the 
landlord the right to claim possession after giving six months 
notice. I cannot accept the conclusion of the learned Judge that 
the six months notice was to be anterior to the 15 years and not 


1. (1908) I. L- R. 30 0. 588. 9, (1910) I. L. R. 870, T14, 
3. (1908) I. L. R. 80 Q. 086. 
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subsequent. There are no Indian authorities on the construction 
to be placed on similar clauses inrent agreements. Nor are the 
English authorities uniform. In Thompson v. Maberly lit was 
held where a tenancy was “for 12 months certain and six 
months’ notice to quit afterwards,” notice given to terminate the 
tenancy at the end of the first year was good. In 61 Law 
Times page 729, Lord Coleridge says this with reference to 
Thompson v. Maberly 1“ Mr. Cross relied on the case” of Thomp- 
son v. Maberly 1 (ubi. sub), where Lord Ellenborough, C. J. stated 
that if premises are taken for “twelve months certain and six 
months, notice to quit afterwards,” the tenancy may be determined 
by a six months notice to quit expiring at the end of the first year.” 
That case is not, however, quite satisfactory, as it appears to have 
been decided on the meaning of the word certain, and as Lord 
Campbell points out in a note, the decision was for the plaintiff 
on another point, so that Lord Ellenborough’s observation was 
obiter. It is true that, in the casc of Brown v. Symons and ano- 
ther? in the Common Pleas, which was an apprenticeship case 
and turned upon the words “ for twelve months certain”, Thomp- 
son v. Maberly 1 (ubi-sub) was cited in the argument, and was 
not disapproved of. But I think that in a case of a similar agree- 
ment where the word “certain” does not occur, it would be 
very doubtful whether Thompson v> Maberly 1 (ubi-sub) should 
be treated as an authority.” The same view was held by the 
Court of appeal in The Canon Brewer v. Nash? The case Brown v. 
Symons and another 3 related to a contract of service and does 
not affect the decision in the above cases. In Halsbury’s Laws 
of England Vol. XVIII page +44, the proposition is thus stated 
in the notes. “In general where there isa fixed term and then 
the tenancy’ is determinable on notice, the notice cannot, it 
seems, be given until after the expiration of the fixed term.” 
This view is in consonance with reason and justice. I therefore 
hold that the tenancy was not terminated by the notice of October 
1911 and that the notice of the 13th of December 1912 was not 
sufficient. 


The further question now arises, whether the Presidency 
Small Cause Court had jurisdiction to direct possession to be 
given under S. 41 of the Act. The second paragraph of that 


1. (1811) 2 Oampbell 573. 2. (1860) 8 0. B. N. I. 208 8.0, 29 L. J. 251, O. P 
8 (1898) 77 Low Timos 648 (C. A.) 
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section makes the determination of the tenancy a condition 
precedent to the exercise of jurisdiction. It must be remembered 
that the power to pass orders relating to immoveable property is 
an exceptional authority conferred on the Presidency Small 
Cause Courts. The conditions under which this power can be 
exercised must therefore be strictly complied with; if the condi- 
tions fail, the jurisdiction does not exist. It was argued before 
me that the defendant has other remedies and that he’ is not 
entitled to invoke the aid of the High Court’s revisional powers. 
A number of cases were quoted before me. I take the principle 
of these decisions to be that where there is discretion to be 
exercised, the High Court will ordinarily refuse to interfere, if 
the petitioner has other remedies. Generally speaking,:only cases 
which are sought to be brought under clause (c) of section 115 
will be affected by this rule. I am of opinion that where want 
of jurisdiction has been established, no question of the exercise 
of discretion arises and that the High Gourt cannot condone 
absolute want of jurisdiction. The decision of Mr. Justice West 
in Amritra’o Krishna Deshpande v. Balakrishna Ganesa 
Amrapurkar 1 is not against this position. In the view that 
I have taken of the right of revision, it is not necessary to 
consider whether the remedy by way of retrial is open to a party 
against whom an order under S, 41 has been passed. I need only 
mention that it has been decided in Ramakrishna Sitaram v. 
Haji Dawood Ismail 4 that such proceedings should not be dealt 
with under Chapter VI of the Presidency Small Cause Courts 
Act. 

-The decision of the learned Judge must be set aside and the 
application under S. 41 must be dismissed with costs 
throughout. 


1. (1887) I. L. R. 11 B. 488. 2, (1907) I. L. R. 31 B. 259. 
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PRIVY COUNCIL. 


Present :—Lords Moulton and Sumner, Sir John Edge and 
Mr. Ameer Ali. 


On appeal from the High Court at Madras. 


Chidambaram Chettiar Appellant. 
v. 
Srinivasa Sastrial and others Respondents. 


Alsenation in fraud of credrtors—Transfer for consideration — Want of good faith 
— Bight of assignee in respect of amounts actually paid by him to disoharge debts of 
the assignor. 

Their Lordships affirmed the decision of the High Court of Madras in 
Chidambaram Ohetiair v. Sami Aiyar (1) holding that the alianation was in the 
ciroumstances void as against oreditora. 

As to the rights of the assignees not on the footing of the assignment but on 
other grounds, such as the actual payment of debts, their Lordships were of opinion 
that the point was not before the lower Courts or before them. 

Consolidated appeals heard ex parte against the decretal 
orders of the High Court, dated July 18, 1906 affirming the 
Judgments of the gubordinate Court of Kumbakonam dated 
December 23, 1901 and September 27, 1902. 

The material facts will be found in the report of the case before 
the High Court Chidambarm Chetty v, Sami Aiyar 1 The High 
Court having dismissed the appeals, the appellant appealed to 
the Privy Council. 

De Gruyther, K, C. with him Kenworthy Brown for the 
appellant contended that the assignment was not made with 
intent to defeat or delay the creditors of Sami Iyer and that 
there was no evidence to that effect. The assignee took the 
assignment in good faith without notice of any such intent and 
for consideration—which right of the assignee vested in the 
appellant. Even if there were any fraud in the contemplation 
of the original parties, the appellant was not privy to it, nor had 
be- any notice thereof. The assignment therefore could not be 
vitiated, 

The Respondents did not appear. 

The Judgement of their Lordships was delivered by 


Lord: Moulton.—Their Lordships are of opinion that the 
two decisions appealed against are correct ; that the High Court 
acted rightly in setting aside the two assignments, the one to 
‘Annamalai and the other to Chidambaram, and that no valid 

™ Ji (1906) I L. R: 80 M. 6. 
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proceedings can therefore be based on either of those’ assign- 
ments. The question whether any of the parties can establish 
rights based, not on the assignments, but on other grounds, 
such as the actual payment of debts, is a point which was, in 
their Lordships’ opinion, not before the Courts below, and 
is not before their Lordships, and on. that point therefore they 
pronounce no opinion. 

Their Lordships will, therefore, humbly advise His Majesty 
that these appeals should be dismissed. 


Solicitors for appellants: Chapman, Walker and Shephard: 





PRIVY COUNCIL. 
Present :—Lords Shaw and Moulton and Mr. Ameer Ali. 
[On appeal from the High Court at Allahabad. | 


Musammat Bakhtawar Begam Appellant 
v. 
Musammat Husaini Khanam 
and another Respondents. 


Mortgage by conditional sale—Redemption—Indian Limitation Act XV of 1877, 
Schad. IT Art. 148—Period spectiled in the morigage deed for redemption-Date from 
which limitation bagsns to ram, 


Where.a person had executed a -mortgage by conditional sale redeemable in 
nine years and it was alleged that at the end of the third year the entire amount 
of principal and interest was satisfied from the usufruct. 

Held that Art. 148 Sched. II of the Limitation Act of 1977 apphed and 
the period of 60 years began to run from theend of the third year when -thé 
right to redeem came into existence. 

Ordinary and in the absence of a special condition entitling the mortgagor to 
redeem during the term for which the mortgage 18 created, the right of redemption 
can only arise on the expiration of the specified period. But there is nothing in 
law to prevent the parties from making a provision that the mortgagor may dis- 
charge the debt within ‘the specified period and take back the property. Sucha 
provision is usually to the advantaga of the mortgagor. 7 

Consolidated appeals froma Judgment and Decree of the 
Higb Court dated Novmber 11, 1907 modifying a Judgment and 
Decree of the Subordinate Judge of Cawnpore dated January 4, 
1904. 


The facts of the case are sufficiently set forth in their Lord- 
ships’ Judgment. ° 

De Gruyther K. C. (with him Dube) for the Appellant con- 
tended that under S. 62 of the Transfer of Property Act, in 
a usufructuary mortgage the right of the mortgagor to recover 
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possession’ of the property accrued when according to the terms 
of the mortgage the mortgage money was paid’ up « out of the rents 
and profits of the property. In the present cake the period of 
limitation under Art 148 Schedule II of the Liriitation Act be- 
gan running from the time the principal with interest was satis- 
fied out of the rents and profits, that is to say, al. the end of the 
third year i. e, 1834. 


The suit was brought after the expiration o 60 years i. e. in 
1899. By S.50 of the Code of Civil Procedure of 1882, the 
plaint ought to have shown the grounds on which exemption 
from the law of limitation was claimed and the: plaint ought to 
have been rejected at the very outset on the ground of limitation 
according to S. 54 of the Code of Civil Procedure. 


Sir E. Richards K.C., Ross K.C. and O’Gorman for the 
Respondents argued that the mortgage could not have been 
redeemed before 1839 and therefore the period cf limitation if at 
all would run from that date. That it was so wns apparent from 
the plaint which stated that the mortgage was for nine years. 
This was confirmed by a petition which was macle to the Collec- 
tor in 1830 for the mutation of names of the mo-tgagees in place 
of those of the mortgagors. In 1867 the defendant (Ali Hoossain 
Khan) who created a mortgage of some of the properties in ques- 
tion laid down conditions as to-the payment of inortgage money. 
By an agreement of 1830 between the mortgago-s and the mort- 

gagees the mortgaged properties were to be recleemed by a pay- 
ment of principal and interest. There were various proceedings 
between 1830 and 1899 which went to shew that parties took 
the mortgage irredeemable unless the amount due was paid. 

Reference was made to Vadju v. Vadju 1 

De Gruyther K. C. replied. 

The Judgment of their Lordships was delivered by 

Mr, Ameer Ali,—The suit which has given rise to these 
consolidated Appeals from a Decree and Judgment of the ‘High 
Court of Allahabad was instituted by the Plaintiff-Respondent in 
the Court of the Subordinate Judge of Cawnpore for the redemp- 
tion of a mortgage executed so long ago asthe 6th of January 
1830, The Suit was brought on the 6th of January 1899, and 
the only and vital question presented ,at the bar for determination 

1. (1880) I. L. R. 6 B. 99, v | 
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in this caseis whether the claim is barred by the .Statute of 
Limitation (Indian Act XV of 1877). 

The Plaintiff Husaini Khanam alleges that on the 6th of 
January 1830 her father, Aga Fateh Ali, in conjunction with 
another relative named Aman Ali, executed a mortgage by 
way of conditional sale in respect of 12 villages lying within 
the district of Cawnpore in favour of one. Ata Ullah Khan, 
since deceased. The other Plaintiffs are persons who-have 
acquired title from Husaini Khanam. The principal Defendant 
in the action was one Ali Husain Khan, who was the representative 
of Ata Ullah. He died since the decision by the High Court in 
the Appeal from the Decree of the Subordinate Judge, and he is 
now represented by his widow, Bakhtawar Begam, the Appellant. 
The remaining Defendants are assignees of interest created by 
the original mortgagee or his representatives in the mortgaged 
premises. 

The mortgage deed is not forthcoming, but both the Courts 
in India have found that the contract between the parties to the 
transaction is, for all material purposes, substantially set forth in 
the proceeding of the Collector's Court dated the 18th of 
September 1830, on an application for mutation of names in the 
Revenue Register. 

The contract of mortgage by conditional sale is a form of 
security recognised throughout India, and its incidents have 
been embodied in S. 58 of Act IV of 1882 (the Transfer of 


Property Act). The form it usually takes is for the mortgagor 


to execute a deed of sale in respect of the mortgaged property 
in favour of the mortgagee who on his side executes an agreement 
covenanting that on the liquidation of the debt, according to the 
terms of the contract, the sale would be cancelled, and he would 
re-convey the property to the mortgagor. On the breach of the 
condition relating to repayment the contract executes itself, and 
the transaction becomes one of absolute sale. 

The proceeding which contains the contract in this case is 
set out in full in the Judgment of the High Court. The only 
material part to which their Lordships need refer is the clause 


relating to repayment, which runs as follows :— 
‘*On being asked Sita! Parshad, attorney of Ataullah Khan, stated that his 
s “client had executed and made over to Mirza Aman Alıand Fateh Ali an agree- 
‘ment to the effect that‘the sale would be cancelled on payment of the amount of 
““ consideration in nine years, and that, therefore, the sale was not an absolute but 
“a conditional sale,” 
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The period of-limitation under the Indian Statute for suits 
for redemption or for recovery of possession of mortgaged pro- 
perty is sixty years from the date ef. the accrual of the right to 
redeem or to recover -possession (Art. 148, Sched. II., Act XV of 
1877). The Subordinate Judge was of opinion that limitation 
began to run from the date of the contract,- and accordingly: held 
that the suit.was barred.’ The High Court.of Allahabad on appeal 
have taken a different view. The learned Judges considered inter 
alia that the right to redeem in respect of the seven villages which 
were in the possession of the mortgagee’s representatives accrued 


only on the expiration of the period of nine years for which the 
contract was made, but that as regards the five villages which, 


had been transferred by the mortgagee to third parties the claim 


was barred. They accordingly decreed the plaintiffs’ claim in’ 


respect of seven villages and dismissed it with regard to the rest. 


The Defendants have appealed from the first part of the 
High Court Decree, against which there is A CTOSS- appeal on the 
part of the Plaintiffs. 

The first question to determine is whether the Plaintiffs’ 
tight to redeem is affected by 60 years’ limitation, for in that 
case her claim must fail ên toto. The learned Judges dealing 
with this point give expression to their opinion in the féllowing 
passage in-their Judgment :— 

‘If the meaning of this contemporaneous agreement was that the mortgagors 

“ might redeem at any time within the period of nine years, the Plaintiff's claim is 
“ barred by limitation. If, on the other hand, the intention of the parties was that 
“ the debt should remam oùtstanding for a period of ‘nme years certam, then the 
‘‘ right to redeem only accrued at the explration of that penod. Ordinanly, a 
““ mortgagor cannot, before the time Limited for payment to the mortgagee expires, 


‘í take proceedings to redeem. The reason for this is, that it was the agreement of 
ii the parties that the mortgage should, during the intervening , time, remain as 


“t security for the money advanced, and therefore it ra not competent for either pariy 


“to disturb that relation.” 


And they refer to a number of caseSin support of their con- 
clusion. Ordinarily, and ih the absence of a special condition 
entitling the mortgagor to redeem during the term for which the 
mortgage is created, the right of redemption can only arise on the 
expiration of the specified. period. But there is nothing in law 
to prevent the parties from making a provision that the mortgagor 
may discharge the debt within the specified period and take back 
the property. Such a provision‘is usually to. the advantage of 


the mortgagor. In the present..case had the matter. depended. 
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only on the construction of the contract as given in the Proceed- 
ing of the Collector, much might be said in support of the High 
Court’s conclusions. The expression that “the sale would be 
“ cancelled on payment of the consideration in nine years” is 
certainly ambiguous, 

But here the Plaintiffs case is that the mortgagors were en- 
titled to recover the property within the period of nine years on the 
liquidation of the debt with the usufruct of the property. In 
the second paragraph of the Plaint the Plaintiffs state as 
follows :— 

“The terms of the mortgage as agreed were that the mortgagee should remain 
““in possesion of the said ‘mortgaged villages . that the amount of profits, 
‘‘if any, which shall romain after paying the Government revenue, interest, and 
‘* pay of the persons making the collections would be owned by the mortgagors and 
“applied in the payment of the principal, and that whenever the mortgage money 


‘‘ would be satisfied (out of the usufruct) or paid (by the mortgagors) before or 
“ after the stipulated time the mortgaged property should be redeemed.’ 
And the fact is emphasised in paragraph 8, which is in these 
terms :— : 
“ The whole amount of the principal mortgage money with interest mentioned 
‘tin the mortgage-deed was paid up atthe end of the year 1245 Fasli according to 
“ the account which is annexed to this plant and forms part of it. No portion of, 


“the mortgage money, interest or any other demand is now due; on the other 
“* hand, there 1s a surplus amount due to the Plaintiffs.’’ 


In their Lordships’ judgment this is not a case of a wrong 
construction of a clause or condition in the contract. It isa 
distinct allegation of fact on which the right to recover posses- 
sion is founded. But the matter does not rest there. The 
Plaintiffs produced with the plaint a statement of accounts in 
respect of the 12 villages based on the settlement records to 
show the amounts realised by the mortgagee from 1830 to 1897. 
In this document it is clearly stated that the whole debt was 
satisfied in 1245 Fasli (4th September 1837—4th September 
1838). From that time the balance af the realisations by the 
mortgagee after deduction of the legitimate outgoings is treated 
by the Plaintiffs as sums retained by him without any right. 

If the fact be,.as the Plaintiffs allege, that the mortgage debt 
became satisfied under the contract in 1838, the right to recover 
possession accrued then, and the suit is clearly barred. 

Their Lordships are, therefore, of opinion that the decree 
of the High Court partly decreeing the Plaintiffs’ claim should 
be set aside, and the suit dismissed, which will involve the 
dismissal also of the cross-appeal. 
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With regard to the costs, their Lordships think that-Jamna 
Narain, who represents the original assignee of the five villages 
in respect of which the plaintiffs’ suit has been dismissed by 
both the Courts in India, is entitled to the costs decreed in the 
Court of the Subordinate Judge and in the High Court, and to 
the costs of these Appeals to His Majesty in Council. As 
regards the other parties, their Lordships think the plaintiffs 
should bear the costs decreed against them in the First Court, 
but that each. of the parties should bear their respective costs 
of these appeals and of the appeals to’ the High Court, includ- 
ing the costs incurred in the proceedings on remand., 

And their Lordships-will humbly advise His Majesty aecord- 
ingly. 

Solicitors for appellants: T.L. Willson & Co. 


Solicitors for respondents T. C. Summerhays and Son and 


Ranken, Ford and Chester. 


IN THE HIGH COURT OF JUDICATURE OF MADRAS. 


‘Present:—Mr. Justice Sadasiva Aiyar and Mr. Justice 
Spencer. f 
Subbammal alias Pichu Ammal Plaintif * (Appellant) 
v. 
Krishna “Aiyar, minor, through 
-his father and guardian G. K. t -... Defendant (Respondent) 
.Lakshmana Iyer | 
Hindu Law-Femals heirs holding for limited estate-Partition so as to preclude 
survivorship permissible—Deed—Constrsiction— Words sufficient for -the purpose, 
Female heirs holding for limited estate can so divide as to preclude the rights 
of survivorship inter 36, 


The use of the words ' Santati Paramparya mayi” ‘‘ « Sarva swtanthra Badiya 
mayi’” with reference to the interest of each is a circumstance from which the inten- 
tion to give up the right of survivorship may be legitimately inferred. Words like 
““ We have no connection with each other’s rights of properties” would place the 
matter beyond controversy. 


Appeal under s. 15 of the Letters Patent from the judgment 
of the Hon’ble Mr. Justice Miller in Second Appeal No. 1004 of 
1912 presented. against the decree of the. District Court of 
Tinnevelly in Appeal suit No. 427 of 1911 preferred against the 
decree of the Court of the Subordinate Judge of Tinnevelly i in 
0. S, No. 10 of 1911. a 


* L..P. A. No. 254 of 1912. 17th December 1918, 
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T.: V. Seshagiri Aiyar, for Appellant. 

T. R. Ramachandra Aiyar for Respondent. 

The Court delivered the following 

Judgment:—The first question arising in this Letters 
Patent appeal is whether when two female heirs A and B 
inheriting life interests in properties belonging to a male pro- 
positus divide the said properties not for mere convenience of 
enjoyment but under a contract containing terms which indicate 
that each of the female heirs intends to give up in presenti her 
life interest in the properties which fell to the share of the other 
female heir, such a complete relinquishment is valid so as to pre- 
vent the heir (A or B) from claiming those properties if she 
happens to surrive her Co-heir (B or A). 

That question has been answered by this. Court in the 
affirmative in Sudalai Ammal v, Gomathi Ammal 1 following 
similar answers given in several previous cases beginning with 
Ramakkal v. Ramasami Naicken. 2 

Mr. T.V. Seshagiri Aiyar ingeniously argued (if I understood 
him right) that such a relinquishment of the whole life interest 
by ‘A involves a relinquishment of the tight of survivorship which 
isin A, contingent on her surviving B and such, a relinquish- 
ment is invalid under S. 6 of the Transfer of property Act. 

This argument is based on the assumption that a vested life 
interest (which is a present interest well-known to the law and 
allowed by the law to be alienated) can be and ought to be divid- 
ed into two extra-ordinary interests (not recognised by the ldw as 
alienable), namely (1) the right of A to enjoy the properties jointly 
with B during B’s life-time assuming that B will die before A, 
and (2) the right in contingent possibility of A to get the un- 
divided share of B by survivorship assuming again that B will die 
before A. 

Not only are we of opinion that the above argument based 
on this division of an entire life interest in imagination into two 
interests: unsustainable but even if there is anything in this 
argument, that is not a sufficiently strong argument to justify us 
in over ruling the current of decisions in this court during the 
Jast 15° years. 

The next question is whether the partition deed Ex. 
A. does contain words indicating that, so for as plaint 


aoe 
1. (1012) 28 M. L. J. B55. 2. (1899) I, L. R-22 M, 523, 
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schedules I and III (document schedules II and IV pro- 
perties) are concerned, the plaintiff (appellant) intended 
to give up her life interest in those propérties. The 
words “Sarva Swatantra Badyamayum and “ Santhaths 
pravesamayum ” have been interpreted by the courts below and 
by the learned Judge of this Court (from whose decision the 
Letters Patent appeal bas been filed) as indicating such relinquish- 
ment and alienation by the plaintiff and we are not prepared 
to say that they are wrong, though, if some other usual words, as, 
“we have no connection with each other’s rights, of properties 
hereafter but only connection by blood relationship,” had been 
also inserted the matter would be beyond controversy. Probably 
such words were not added because the two sisters (plaintiff and 
the defendant’s mother) did intend to retain common interest 
in the plaint second and third schedule properties and it is even 
contended that as regards the second schedule property, the par- 
ties intended the ordinary right of survivorship to take its course 
in favour of that sister (whether the plaintiff or the defendant's 
mother) who happen to survive the other. In short, the argu- 
ment of the appellant's vakil based on the difference in the phrase- 
ology of the document in different portions that is, the fact that 
the tamil words already referred to are attached to the enjoyment 
of the Ist and the 3rd schedule properties and such words are 
omitted in relation to the 2nd schedule house to be enjoyed in 
common, strongly supports the construction adopted by the lower 
courts that-the plaintiff gave up completely her life-interest in 
the 1st and 3rd schedule properties in favour of the defendant’s 
mother and of the defendant’s mother’s descendants. 


The last question is whether as regards the 2nd schedule 
house the plaintiff gave up her life-interest completely or whether 
she or her sister were to enjoy it in common the usual contin- 

- gent right of survivorship being left unaffected in favor of that 
sister who happened to survive the other. The difference of 
language above pointed out supports the plaintiff's case on this 
point and though the 12th ground of the second appeal Memo- 
randum treats the 2nd and 3rd schedule properties on the same 
footing, that mistake should not be ‘pressed against the appellant 
when the language of the document Ex. A. itself is reasonably 
clear. But as regards this property, the plaint 2nd sehedule 
house, the plaintiff has by Ex. I sold away her life-interest in 
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half the house to her sister and cannot claim that share now and 
though the whole house was claimed by the plaintiff in the plaint, 
the 2nd appeal relates only to the other half of the said house. 
This other half share of the above house, has come back to her 
on her sister’s death. 

In the result, there will be a preliminary decree for the 
plaintiff for partition of the 2nd schedule house into two equal 
shares and for possession of one half share with liberty to the 
defendant and the plaintiff to apply under the Partition Act and 
with liberty to the Court of first instance to pass orders under 
that Act. 

As the appellant has substantially failed, she will pay half 
the respondent’s costs in this appeal. The order as to costs 
passed in the Lower Courts will stand. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Mr. Justice Sadasiva Aiyar, and Mr. Justice 


Seshagiri Aiyar. 
Saripaka China Mahadeva Vazulu, ‘ 
and others Appellants * (Plaintiffs. 
Nos. 3 to 6), 
CA 
Muthura Suryaprakasam ... Respondents 


(Defendants). 
Purohitam—Ofice— Not recogmsed by law—Monopoly to, officiate as priest— 
Against public poscy—Immoveable property—Ofices atiaclied to temples. 
Purohitam Office 1s not one which will or should be recognised by Oivil Courts 
Ramakrishna v. Ranga (1) followed. 


Per Sadasiva Aiyas J: Itis against public policy to fecognise a monopoly 
of the right to officiate as a priest which isa legitimate calling for all Brahmins. 


Offices attached to temples stand on a different footing. 
Per Shashagirs Aiyar J. Purohitam is not immoveable property so as to be 

capable of being leased out. 

Second appeal from the decree of the Court of the Tempo- ° 
rary Subordinate Judge of Vizagapatam in A. S. No. 581 of 1911 
preferred against the decree of the Court of the District Munsif 
of Parvathipur in O. S. No. 147 of 1910. 

Patanjali Sastri for P. Narayana Murthi for Appellants. 

V. Ramesam for Respondent. 

The Court delivered the following 


? B. A. No. 2209 of 1912. 19th March 1914. 
1. (1884) I. L. R. 7 M. 424. 
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Judgments: Sadasiva Aiyar J:—Plaintiffs are appellants. 
In the plaint they state that they are entitled to the hereditary 
purobitship of all the villages in the Chemudu Zamindari and that 
they alone are entitled to officiate as purohits at the ceremonies 
performed by the Chemudu Zamindars and also for the people in 
the villages in the zamindari. They further allege that according 
to mamool, they employed defendant to perform ceremonies in 
those villages on his agreeing to pay them Rs. 12 a year and that 
he has not paid Rs. 12 due for Plavanga (1907-08) and the suit 
was brought to recover that amount. 

The lower appellate Court found that there was no con- 
tract between the plaintiffs and the defendant for the year 
Plavanga and that therefore the suit ought to be dismissed. I 
do not wish to base my judgment upon this finding of fact as I 
am strongly against the recognition of an office which could give 
rise toan exclusive right to officiate as purohit for a particular 
person or in a particular village or villages, especially, a right 
which can be enforced in courts of law. I adopt the arguments 


of the learned Advocate General as reported at page 63 in, 


Valeswara Aiyar v. Muthukrishna Aiyar! and I hold that a 
monopoly to officiate as purohit should not be recognised by 
Courts and that it is against public policy to allow any such 
claim. One of the lawful occupations of a Brahmana is 
officiating as priest for others and receiving whatever is 
freely and voluntarily given after such priestly office is 
performed. But there is no authority in-the Shastras for 
the view that the occupation carries with it the right to put 
the duties on the shoulders of a third person while receiving a 
portion of the remuneration given for the performance of the 
duties. That a custom to claim a monopoly to pursue an 
occupation which is reasonable at one time may become unrea- 
sonable at another time has also been suggested by Lord 
Macnaghten in the course of the arguments before the Privy 
Council in the case in Sadagopachariar v. A. Rama Rao 8. 
The right to exclude other people from following a legitimate 
calling or profession (the calling of purohitship being open to all 
Brahmins) cannot be countenanced by courts. There can be 
no individual property in any such common calling, though, of 





1. (1910) 21 M. L J. 67. 
3. (1907) 110.W.N, 686 at p. 690. LL.R. 80 M. 80 186 P.O: 17 M.L.J. 240. 
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course the following of that calling by the paintiff as an 
individual can give rise to rights in him as against those who 
have entered into contracts and obtained benefits from the 
exercise of that calling by the plaiatiff. 


The plaintiffs in this case not only claim the office but they 
claim it as an hereditary office. In S.A. Nos, 1470 and 1471 of 
1911, I have ventured to state that a claim to succeed by here- 
ditary right to any office, especially to an office involving spiritual 
minsitrations, should be looked upon with strong disfavour by 
courts. J also hold that itis contrary to the Hindu Sastras to 
recognise any such hereditary right, in a spiritual office, the 
right to hold such on office depending on the requisite spiritual 
qualifications. In Dwarakunath Misser v. Rampertab Misser 1 
Mr. Justice Mookerjee has advanced cogent arguments for the 
position that though when an office is attached to an idol or some 
other image of the deity, it may be recognised by court as an ex- 
clusive right to perform religious ceremonies for pilgrims or to offi- 
ciate as priests for pilgrimsor other ill-defined class of persons 

, cannot be recognised by courts so as to entitle the plaintiffs, (the 
alleged holders of that right) to maintain suits for the voluntary 
offerings which are given by those who obtain spiritual ministra- 
tions at certain theerthams or places. The cases quoted by 
the appellants’ learned vakil namely, Bheemacharyalu v. Rama- 
nujacharyulu 2 Bashiakar v. Thathackariar 3 and the case in 
C. R. P. No. 352 of 1909, related to offices attached to a temple 
or a mosque and those decisions throw no light on the decision 
of the question now in dispute, 


No doubt, in Bombay, the exclusive right to officiate as a 
purohit for certain families or in certain villages have been recog- 
nised by the courts as entitling the holders thereof to bring suits 
to establish the said rights and to claim emoluments wrongly 
received by the defendants, though the emoluments were in the 
nature of voluntary offerings and even to enjoin the spirtual 
clients, so to say, from resorting to religious ministrations’ from 
other than the holders of the purohit office. Probably it is too 

‘late in Bombay to go back from the long set of precedents which 
have been established, recognising such rights. But as I said 
before, my mind is clear on the point that the purohit office 


1, (1911) 19 Cal. LJ. p.449, (at p.,451 to 459). 2. (1907) 17 M.L.J. 498, 
8, (1910) 20 M.-L, J. 580, 
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should not be recognised as an office entitling anybody to claim 
an exclusive privilege or monopoly to give spiritual ministrations 
to particular clients, or for the receiver of the emoluments of 
which a suit will lie in a civil court unless of course the spiri- 
tual ministrations had been already given by the plaintiff to a 
defined client in consideration of the promise of a pecuniay reward. 
The sale or lease or mortgage of any such office or exclusive 
right should not be recognised as it is opposed to the Hindu 
religion and also to public policy. 


In the result, I dismiss the second appeal with costs. 


Seshagiri Atyar J :—I agree in the conclusion at which my 
learned brother has arrived. The discussion before us in this 
case is not sufficient to warrant the conculsion that the right to 
lease the privilege of ministering to clients on religious occasions 
is opposed to public policy and I do not base my judgment on 
that ground. The Subordinate Judge finds that the plaintiffs 
are the hereditary purohits of the village in question. That 
finding imports nothing more than this, that the people in the 
village are inthe habit of asking the aid of the plaintiffs for 
Spiritual ministrations. It has been held in this court a quarter 
of a century ago that a person who has been in the habit of 
engaging the services of a particular purohit fora number of 
years cannot be restrained from availing himself of the services 
of others (See Ramakrishna v. Ranga 1)That decision has been 
followed ever since. See Yaleswara Aiyar v. Muthuhrishna 
Aiyar 2, and the cases quoted by the learned vakils for both sides 
in this case. I do not think that it can be said that purohitam 
is an office at all, that it is hereditary and that it is immoveable 
property, which can be leased. There is a shorter ground upon 
which, the second appeal can be disposed of. The plaintiffs 
have failed to prove that there was any agreement by the 
defendants to pay the plaintiffs any portion of the moneys paid 
to them for the religious services rendered by them. The 
Subordinate Judge finds that the written contract for two years 
is not sufficient to enable him to infer that the defendants for all 
time to come contracted to pay them a share of the fees collect- 
ed. I see no reason to differ from him in this conclusion. I 
agree with him and dismiss the second appeal with costs. 


1. (1884) LL. B. 7 M. 424, 2% (1909) AM. L. J. 57. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Wallis, and Mr Justice Sadasiva 
Aiyar. 
Narayana Nadar Petitioner (accused). 

Criminal Procedure Code, Seo, 195—grant of sanction—Findings im case and- 
counter case—No independent enquiry at time of granting -4anction—Police reports, 
reliance on—Nature and exercise of the powers under clause 6 of S. 195. 

Where a Magistrate referred a complaint to the Police and on their reporting 


it to be false, dismissed it‘and withont holding any further inquiry gave sanction 
to prosecute the complainant for making the complaint. 


Held, that S. 196 Oriminal Procedure Code does not require that an indepen“ 


.dent inquiry should be held on an apphoation for sanction or that the sanction 


should be based only on legal evidence taken at such enquiry and as the Magistrate 
had before him not orly the police report but also the judgment in another case tried 
by his predecessor in which the appallant’s case had’been fully investigated and 
found to be false, the sanction was not ilegal. 

Queen Empres v. Sheik Beart explained. 

Per Sadasiva Atyar J (Wallis J. conourring). A third appeal in sanction matters 
though permitted by law should, as a matter of practuce be rejected unless something 
more than mere technical irregularity or illegality is made out. 

It was not intended by ol. 6 of B, 195 that the appellate authority was bound 
to revoke the sanotion whenever some irregularity or even illegality is shown in the 
proceedings of the authority granting sanction. 

The High Court should not interfere with the discretion of the Subordinate 
Courts in the matter of the granting of sanction unless there is some strong prima 
facie ground for holding that there is no reasonable probability of having a conviotion 
or that the party against whom sanction is granted is innocent or that it is 
inexpedient to grant eanction, 

A sanction granted cannot be set aside merely on the ground that the courta 
below have also relied upon probabilities which cannot be used at the trial unless 
such irregularity has caused e failure of justice. 

Where it cannot be said that tho Magistrate has substituted the judgment 
of the Police for the Judgment of the court, the mere fact that the court has 
referred to the Police report in granting the sanction, does not vituate the sanction. 

Quare if the judgment in the other case would not be evidence under B. 11 
ol. (2) of the Evidence Act. 


Obiter. A preliminary enquiry is not essential in all cases oven when the court 
takes action under Beo, 476, 


Petition praying that in the circumstances stated therein 
the High Court will be pleased to set‘aside the order dated 
10-9-1913 of the Sessions Court of Tinnevelly in Criminal Mis 
Petition No. 22 of 1913 (in Sessions Case No. 61 of 1913), 
presented against the order of the District Magistrate of Tinne- 
velly in Mis. P. No. 605 of 1913 (D. Dis. No. 517 of 1913 dated 
17-7-1913) presented against the order of the Court of the 

"Cr. M. P. No. 428 of 1918 18th March 1914. 
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Stationary 2nd Class Magistrate of Srivaikuntam in case No. 4 of 
1913 according sanction for the prosecution of the petitioner 
herein for an offence under S. 211. I. P. C. 

Mr. A. Swaminatha Aiyar, Vakil for the Petitioner, 
Mr. C. Sydney Smith, for the Public prosecutor on behalf of the 
Government. 


A. Swaminatha Atyar—lIn this case there has been no 
enquiry. Neither the complainant nor his witnesses have been 
examined. The sanction is based purely on the police report 
and the judgment in the counter-case. Even the judgment does 
not form part of the record. It is not even the same Magistrate 


that has convicted the petitioner in the counter-case that has. 


given sanction. The list of witnesses given in the complaint is 
different from that in the counter-case. 

The sanction based on police report is illegal Queen Empress v. 
Sheik Beari 1 which was followed in Babu v. Babu 2. 

The sanction must be based on evidence which will be 
legally admissible at the trial. 26 M. 119; 27 M. 54; 7 C. W. 
N. 423; 22 M. L. J. 419. (See the observations of Sundara 
Aiyar, J.) The same principle applied to cases under S. 476, 
Kachi Madin Lubbai v. The Emperor 8. 


There must be some preliminary enquiry though it is not so 
specifically stated in S. 195. In same cases under S.476 it has been 
held that a preliminary enquiry is necessary. (See the observations 
of Abdur Rahim, J.) in Moothavarapa Seshayya v. Ramayya 4, 


There must have been an opportunity afforded to examine 
witnesses before charge framed under S. 211, I. P. C.5,C. W. 
N. 106, 8 All. 38, 6 Cal, 496, 14 Cal. 707 referred to. 

The judgment in the counter-case is not admissible in 
evidence. The fact that the petitioner has been convicted 
and that his story was disbelieved may be evidence under S. 35 
of the Evidence-Act. But the reasons given are not evidence. 
S. 11 (2) ought not to be invoked. (See 31 Bom. 143, remarks 
of Beaman, J. pp. 158, 159. 

The Public Prosecutor.—The witnesses might have been 
examined. But there is no hard and fast rule as these cases are 
very much like a case and a counter-case as for example in 
rioting cases. 


L (1886) LL.B. 10 M. 282. 2. ET 22 M L. J. 419. 
8. (1911) 2 M.W.N. 9. £. (1911) 2 M.W.N. 526. 
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A. Swaminatha Aiyar in reply. The analogy would not 
apply as the two.cases have not been tried together. 


The Court made the following 


Order: Wallis J.—The petitioner has been convicted of 
stabbing a certain person about sunset on 28th September 1912 
in the course of a dispute about cattle. On that day, his father- 
in-law sent a telegram to the police at Tuticorin to say that the 
petitioner’s house had been dacoited by some persons unnamed, in 
the absence of the petitioner though this is not expressly stated. On 
20th October 1912, nearly a month later, the petitioner put in a 
complaint in which he charged the man who has since been 
convicted of stabbing and others of having committed the dacoity 
while he was away at a distant village, and named nine witnesses. 
The Sub-Magistrate examined the complainant and doubting the 
truth of the complaint which was put in very late and appeared 
to be intended asa counter charge to the charge of stabbing 
which was then pending against,the complainant referred it to the 
police for investigation and report on the 26th October 1912. 
The police apparently did nothing until the petitioner had been 
tried and convicted in the stabbing charge on 30th December 1912, 
At the trial, as appears from the Judgment the petitioner's 
case was that he was absent on the day in question, that his 
house. was dacoited in his absence that day by prosecution 
witness No. I and .others and that it was in the course 
of this::affray that prosecution witness No. I was stabbed, 
Somehow.or other with the exception of the last addition his 
story was the same as that told in his complaint dated 20th 
October 1912. He called several witnesses including four of 
those mentioned in the complaint and the court found his 
defence to be false and convicted him on the charge of stabbing. 


Subsequently to his conviction, the police referred his com- 
plaint as false on the ground among others that it had been 
brought as a counter-charge to the charge on which he had been 
convicted and a new Sub- Magistrate on 14th January 1913 passed 
an order setting out the substance of the police report and dis- 
missing the complaint under S, 203 of the Code of Criminal Pro- 
cedure. Sanction to prosecute the petitioner was granted subse- 
quently on 16th April 1913 on the ground that the charge was a 
mere concoction intended to meet the charge on which the 
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petitioner had been convicted and reference was made to the 
order of 14th January 1913 dismissing the complaint. 


On this, it is argued that the Sub-Magistrate has granted 
sanction merely on the police report contrary to the Full Bench 
Ruling in Queen Empress v. Sheik Beari 1 but as pointed out 
by the District Magistrate and the Sessions Judge in their orders 
confirming the sanction, the Sub-Magistrate had much more before 
him because the police report refers to the conviction of the 
accused subsequent to the filing of the complaint as going to show 
that the complaint was merely concocted as a counter-charge. A 
reference to the judgment convicting the petitioner shows, as 
already pointed out, that before the police referred the complaint 
as false, the allegations it contains had been set up by the peti- 
tioner by way of defence in the stabbing case and investigated 
by the Court in that case and found to be false and they held 
that it was not necessary that the evidence in that case should 
be taken all over again for the purpose of deciding whether or 
not sanction should be granted against the petitioner. 


In my opinion the decision of the lower Courts was right. 
S. 195 (b) of the Code of Criminal Procedure which relates 
to sanction for certain offences “committed in or in rel- 
ation to any proceeding in any court” does not say by what 
consideration the Court isto be guided nor does it prescribe 
as indispensable that the court should hold a fresh enquiry 
and take evidence for the complainant before granting sanction, 
a proceeding which would be quite unnecessary in cases where 
the Court has acquired a knowledge of the facts in the course of 
the proceeding in or in relation to which the offence is alleged 
to have been committed. All that is decided by the Full 
Bench in Queen Empress v. Shiek Beart 1 is that the Court 
should not grant sanction to prosecute for preferring a 
false complaint merely on the ground that the complaint 
had been referred by the police as false and dismissed under 
5. 203 of the Code of Criminal Procedure. There are no 
doubt certain dicta in the Judgments of the learned Judges 
which have been repeated in some subsequent cases that the 
-order should be made on judicial evidence or legal evidence, but 
these dicta do not mean, as has been contended before us, that 
such evidence must have been given on the application for sancation, 


1. (1886) 1. L, R. 10M. 282, 
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or even on ‘the hearing of the complaint’ itself. This is clear 
from the order of the Full Bench with reference to the first of 
the three cases referred to it. There they upheld a sanction 
given for the prosecution of a complainant who had preferred a 
charge of house-breaking and theft against a constable and others 
which was referred as false by the police who suggested that the 
complainant should be prosecuted. Before disposing of the 
application for sanction the Magistrate tried and acquitted the 
constable and others on a charge of assault preferred by the same 
complainants (her son and brother). It was held by the 
Full Bench that the sanction so granted merely on the strength 
of the Police report and the result of the investigation in the other 
case was not illegal. In the present case the evidence in the” 
other case was taken by the court before the police referred the 
complaint now in question as false, and the result of those 
proceedings was one of the chief grounds on which they referred 
the case as false. No doubt the Magistrate who granted the 
sanction was not the same as the Magistrate whotried the counter- 
case against the present complainant, but the Court was the 
same and the judgment of the Court in that case was on record: 
and the resultofthat case was in my opinion a matter which might 
properly be taken into consideration'in granting sanction in this 
case. I may add that I agree with the observations ot my learn- 
ed brother which I have had the advantage of reading and 
would dismiss the petition. 


Sadasiva Aiyar, J:—Though this is called a Criminal 
Miscellaneous Petition, it is practically a third appeal from the 
order of the 2nd Class Magistrate of Srivaikuntam sanctioning 
the prosecution of the petitioner for an offence under S, 211. I.P.C. 
The Petitioner put ina complaint on the 20th October 1912 
accusing 10 persons of having committed dacoity in his house on 
the 28th September 1912. The complaint was a very deliberate 
one as his father-inlaw had on the 28th September itself, sent 
a telegram to the Assistant Superintendent of Police charging 
about 50 persons with having committed dacoity, and this 
complaint of 20th October 1912 was practically:a detailed expan- 
sion of that telegram. Then he was examined by the 2nd Class 
Magistrate on the 26th October 1912 asa complainant and 
he deposed .that the facts stated in his complaint were quite 

1. (1986) I. L. R. 10 M, 982. 
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true. The Magistrate felt doubt as to the truth of the accu- 
sation on two grounds (a) on account of the long delay in pre- 
ferring the complaint and (b) as the complaint was put in as 
a counter case to the Calender Case No. 483 of 1912 against 
the petitioner. In that Calendar Case No. 483 of 1912 
his defence was based upon almost the same allegations as 
formed the basis of his complaint. That defence was found 
false in that Calender Case No. 483 of 1912 after an elaborate 
enquiry and after the examination of the witnesses whom he 
produced as defence witnesses in that case. His complaint of 
the 20th October 1912 was forwarded by the Magistrate to the 
. Police far investigation and the Police reported the case to be 
false, The Magistrate's similar view that the complaint was 
. probably false, which had been arrived at by him on looking into 
the complaint and examining the complainant) was thus confirmed 
by the police report and he dismissed the complaint on the 14th 
January 1913. On the 10th March 1913, notice was sent to the 
petitioner to show cause why he should not be prosecuted for 
having brought a false complaint of dacoity. He appeared 
on the 28th March 1913 to show cause and he was heard. The 
Magistrate considered that the petitioner’s allegation that without 
a proper enquiry he (the Magistrate) had dismissed his complaint 
was not accurate and that it was only after proper enquiry he 
dismissed the complaint as false and he therefore granted the 
sanction on the 16th April 1913. As I said before, this Criminal 
Miscellaneous Petition before us is a sort of third Appeal from 
the 2nd Class Magistrate’s order, a petition to the District 
Magistrate to revoke'the sanction and a petition to the Sessions 
Judge to revoke the District Magistrate’s order refusing to revoke 
the sanction having been unsuccessful. 


While I admit that under the law, as now settled, the 
petitioner has a right to come up on a sort of third appeal to the 
High Court, I am strongly of opinion that such petitions by way 
of third Appeal, should, as a matter of practice be rejected unlesss 
the records show not merely a mere technical illegality or 
irregularity, but that a palpably innocent man is sought to be 
prosecuted out of private grudge by his enemies. Here the 
police have obtained the sanction to prosecute the petitioner. 
The facts stated in his complaint have been enquired into in 
the counter-case brought against the petitioner and have been 
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found to- be false: the petitioner’s complaint was, after his 
examination as complainant, strongly suspected to be false: it 
was found by the-police also to be false when it was referred to. 
them for investigation, and the improbabilities in his case were 
set out by the Magistrate in his order dismissing the case as 
false. Even supposing that the three lower Courts did not 
strictly act according to the instructions given for the guidance 
of the lower courts in some decisions of the High Courts, I-do 
not think that this is a fit case in which the High Court should 
interfere on a petition, When the Criminal Procedure Code says 
in S. 195, clause 6, that a sanction given may be revo ked by the 
appellate authority I do not think that it'was intended that a 
higher. authority was bound to . revoke the sanotion whenever 
some irregularity or even illegality is shown in the proceedings 
of the lower authority giving sanction. 


Even if I am wrong in this above view, I am not satisfied 
that in this case any illegality has been committed in the gran- 
ting of the sanction though the petitioner’s learned Vakil Mr. 
A. Swaminatha Aiyar argued thecase of his client with much 
persistency and ability and raised several nice points of law. 
One of his arguments was that because section 476 of the 
Criminal Procedure Code refers to a preliminary inquiry before 
any steps are taken underit, there ought to be also a prelimi- 
nary inquiry before sanction is granted under the analogous 
S. 195 of the Oriminal Procedure Code. Even as regards 
S. 476 of the Criminal Procedure Code the words of the section 
are “ after making any preliminary inquiry that may be neces- 
sary.” This shows that a preliminary inquiry is not essential 
in all cases even when the court takes action under S. 476. 


In Abdul Ghafur v. Rasa Hussaini it was held that no such 
preliminary inquiry was necessary. A fortiori of course, under 
S. 195 in which there is no reference at all to “ preliminary 
inquiry ” is such an enquiry unnecessary. In fact, it has been 
held in In the matter of Govindu 2 that even want of notice to 
the accused does not invalidate the grant of sanction under 
S. 195 of the Code of Criminal Procedure. 

The next contention was that under the Full Bench Ruling 
in Queen Empress v. Sheik Beari® the sanctioning of the 


1, (1912) I, L. R. 84 A. 267. 2, (1908) L L. R. 26. M. 592. 
8. (1886) L L., R. 10. M. 282. 
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prosecution of a man for an offence is a judicial act and that act 
must be performed after forming a judgment upon legal evidence. 
In that case it was held as I understand the points on which all 
the learned Judges were agreed, that the Magistrate should not 


substitute the judgment.af the-police. for his own’ judgment and- 


cannot accord sanction merely upon the police report. This 
case in Queen Empress v. Sheik Beari 3 was considered by 
Spencer, J. in Audimulam v. Krishnien 4 at pages 427, 428, and 
430. I adopt his reasoning so far as this point is concerned. I 
think that it is impossible for us to discriminate and say how far 
the Magistrate’s order was based upon the patent unreliability 
of the statement made by the complainant when he was examined 
by the Magistrate (which statement is legal and material evidence) 
and how far it was based upon the police report or upon the fact 
that the facts mentioned in the complaint were found to be false 
in the counter-case. In the present case the records show, I 
think, that the Magistrate did not substitute the judgment of the 
police for his own judgment, and that one of the material facts 
which induced him to grant the sanction was that, in his own 
judgment after he had examined the Petitioner as complainant, 
he thought that the case was false. Even if there was any irre- 
gularity in his referring to the police report and to the fact that 
the petitioner’s case was found false in the counter-case, that 
irregularity has not, in my opinion, occasioned any failure of justice 
and under S. 537 C.P.C., even if we were deciding an appeal we 
cannot interfere with his order on that ground. I might however, 
be permitted to say that in my opinion S. 195 of the Criminal 
Procedure Code does not state that the authority giving sanction 
should act only upon legal evidence. So far as the Madras cases 
go while they say that if the authority giving sanction is a 
judicial authority it should not grant sanction unless there is 
some legal evidence in support of the falsity of the complaint 
those cases ought not to be treated as enunciating the much 
wider proposition that if other probalities based on evidence 
which would not be admissible at the trial of the petitioner are 
also referred to by the authority giving sanction the grant of 
sanction becomes wholly illegal and ought to be revoked. I am 
not sure that for the purposes of coming to a conclusion whether 
the-complaint was prima facie false the finding on the connected 
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case will not be evidence under clause (2) S. 11 of the Evidence 
Act though it may not be evidence in the case instituted on that 
sanction. I do not think that we sbould be astute to impose more 
restrictions on the discretion of the sanctioning authority in the 
grant of sanctions than are contemplated by the legislature. The 
legislature itself in S, 195 Cr.P.C., has given no indication whatever 
as to the materials on which the court can be justified in awarding 
sanction and has imposed no:such restrictions as are contended 
for. On page 239 of the case in Queen Empress v. Sheik Beari 1 
the learned Judges refer without disapproval to the ‘sanctioning 
Magistrate in one of the cases having. taken “into consideration 
the fact that the complainant was unsuccessful in a connected 
case. I think that we ought not to interfere-with. the discretion 
of the Subordinate Courts in the matter of the grant-of sanction 
unless there is some prima facie strong ‘ground for holding that 
there is no reasonable probability of having a conviction on the 
sanction or that it is otherwise inexpedient to: award the sancs 
tion on the facts of the particular case or that the party against 
whom sanction was granted was probably innocent. In the 
result, I would dismiss this petition. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Present :—Mr. Justice Sadasiva Aiyar, and Mr. Justice 
Seshagiri Aiyar. 

P. M. A. Valliappa Chetty Petitioner * in both (ist 

Plalintiff in both). 
v. 
4 1, A F 
S. N. Subramanian Chetty Respondent in both 
(defendant in both). 

Negotiable Instruments Act, Section 22—Hundi—Proviston that no period of’ 
grace should be allowed—Validity of— Suki brought after the expiry of the period— 
IAmitatton—Two plaintifis—Plaint signed by one plait? only—Prosentation 
without authoruy—Representation after time—RBatificatron—after limitation period, 
—Ineffectual. 

Where a suit was instituted by two plaintiffs but the plant was signed only by 
the 2nd who olaimed to be the agent of the first and on the plant being returned 
on the ground that the 1st plaintiff had not signed it, it was not re-presented till 
after the limitation period had expired. 

Held there being nothing to show that the 2nd plaintiff, was authorised to 
present the plaint on behalf of the first, the suit was barred. 


1. (1886) I. L. R. 10 M. 282. 
. O. P. R. Nos. 95 and 96 of 1918. ; `18th March 1914. 
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< Held also: Per Sadasiva Aiyar F.—The ratification of the Ind plaintiff's act, 
pf presenting the plaint if any, having taken, place only after the period of 
limitation expired, it could not be allowed to prejudice the defendants. 


Per Sadasiva Aiyar, J.—Parties cannot odntract out of the benelit of the days 
of grace allowed by section 22 of the Negotiable Instruments Aot and as such any 
contract to the contrary notwithstanding, a Hundi coming within the section 
becomes payable only after the expiry of the period of grace and a suit instituted 
within 3 years thereafter is in time 

Per Seshagiri Aiyar, J.—No question of public policy bemg involved in the 
giving up of the benefit of the days of grace under S. 22, 8 contract to that effect 
will be enforced and ın etch a case limitation should be reckoned irrespective of 


the days of grace. 
English and American law on the point referred to. 
Petition under $. 25 of Act IX of 1887, praying the High 
Court to revise the decree of the Court of the Temporary Subordi- 
nate Judge of Ramnad in S. C. S. No. 1406 and 1407 of 1911. 


E. V. Krishnaswami Atyar for A. Krishnaswami Iyer for 
Petitioner. 


A. Venkatrayalatah for Respondents. 
The Court delivered the following 


-Judgments :—Sadasiva Aiyar, J :—I have the great advan- 
tage of having read the Judgment prepared in this case by my 
learned brother. 


It is often a difficult question to decide whether a statutory 
provision has been made solely for the benefit and protection of 
the individual in his private capacity or whether some public right 
and public policy is also involved in it. I am inclined not to go 
behind the plain words of a statute. S. 22 of the Negotiable 
Instruments Act clearly says that “ every promissory note which 
is not expressed to be payable on demand, at sight or on pre- 
sentment is at maturity on the third day after the day on which 
it-is expressed to be payable.” In the Contract Act, in the Trans- 
fer of Property Act, in the Negotiable Instruments Act and sev- 
eral other Acts there are numerous provisions made solely for the 
benefit and protection of the individual in his private capacity ; 
and yet the legislature has thought it necessary whenever. it want- 
ed to indicate that the parties can waive the benefit of such pro- 
visions to begin such sections with the words “ in the absence of 
a contract to the contrary” or similar words. As S. 22 of the 
Negotiable Instruments Act omits in a marked manner the pro- 
vision in S. 14 of the English Bills of Exchange Act allowing 
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the parties to contract that the bill shall come to maturity on the 
date fixed in it without the addition of days of grace I think 

that the promissory note governed by the Negotiable Instru- 
ments Act cannot dispense with the days of grace. As 

regards the case of The East Indian Company v. Oditchurn 
Paul 1 it is of course binding on me but it seems to me that it' is 
rather against the defendant; Lord Campbell’s words at page 
112 are “There might be an agreément that in considera- 

tion of an inquiry into the merits of a disputed claim, 
advantage should not be taken of the Statute of Limita- 
tions and an action might be brought for breach of such an 
agreement ” (that is, as I take it, for damages for breach of such 
agreement). His Lordship however proceeds to say “but if .to 
an action for the original cause of action, the Statute of Limita-- 
tions is pleaded upon which issue is joined...the defendant not- 
withstanding any agreement is entitled to the verdict.” T is 
rather shows that the Statute law could not be evaded by agrye- 

ment of parties though such an agreement might form the is 
of an independent action. I need not say that I put forward 
this conclusion of mine with some diffidence in view of the 
arguments which have been put forward by my learned brother 
to uphold the contrary view. 


2nd point discussed in his judgment. I do not believe that fhe 
2nd plaintiff had the authority of the 1st plaintiff to present 

to sign the plaint on behalf of the Ist plaintiff when the ape 
plaintiff so signed and presented it. 


I entirely agree however with my learned brother on k 


I am also satisfied that there was no ratification by the |: 
plaintiff of the 2nd plaintiffs said act before the period of limi p- 
tion was over and any ratification after the expiry of 4h 
period of limitation cannot be allowed to the prejudice of the 
defendant I therefore agree that these Civil Revision ara 
should be dismissed with costs. 


Seshagiri Atyar, J:—The suit is brought on a hundi execut- 
ed on the 18th of May 1908 which runs as follows :— 


“ 180 days after the date (without grace} I promise to pay 


” 


etc. 





1. (1849) 7 Moore’s P O. 85 §. 0. 18 E. B.:811. 
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The 180 days ended with the 14th’ of November 1908. 
The suit was instituted on the 15th November 1911. The ques- 
tion for decision is whether under S. 22 ofthe Negotiable 
Instruments Act the plaintiff can claim that limitation commenced 
to run against him only on the 17th of November when the 3 
days of grace allowed by that section expired although the con- 
tract of the parties' excludes the days of grace. Under the 
English Law, the Bills of Exchange Act of 1882, S. 14 which 
corresponds to S. 22 of the Indian Act provides that the days 
of grace shall be included only when the bill ‘itself does not 
otherwise provide. The Indian Act does not contain a similar 
provision. Moreover, there are provisions in the Act 
which protect rights of parties under contracts notwith- 
standing anything to the contrary in the sections of the 
Act. See sections 32, 35, 37 and 38. On this ground it is 
argued that the omission in S. 22 of words saving the con- 
tracts of parties implies thatthe legislature deliberately pre- 
cluded parties from entering into contracts against the provisions 
of S 22. The Report of the Select Committee on'the Negotiable 
Instruments Bill shows that an endeavour was made to omit all 
reference to days of grace in the Act itself, but that failed. I am 
not prepared to accede to the contention that the failure to save 
the rights of parties in S. 22 was a deliberate departure from the 
English Law. It is a case of accidental omission. There was no 
intention to enact a separate rule of law in this country on the 
question of days of grace. I may also point out that the provision 
that a note shall be payable only after the days of grace is prima 
facie for the benefit of the maker of the note; and if he chooses 
to give up his privilege, the promisee cannot insist upon his taking 
advantage of the rule. As pointed out in Halsbury’s Laws of 
England, Vol. II, note to S. 806, “In all the continental countries 
provision for days of grace has been abolished.” It can therefore 
be safely assumed that no question of public policy is involved 
in the inclusion or omission of provisions for days of grace. In7, 
Moore’s Privy Council Cases, page 85, Lord Campbell in deliver- 
ing the judgment of the Judicial Committee points out that it 
was open to the parties to stipulate that the ordinary rules of 
limitation shall not bind them with reference to particular 
contracts, the reason of the rule being that the non-obser- 
vance of the statute affects only. private rights and private 
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individuals and does not offend against public policy. In Mac 
Allister v. Bishop of Rochester,1 Lindley J, held that private 
rights can be waived or renounced by parties to a contract; but, 
if one of the contracting parties happens to occupy a fiduciary 
position, it was not open to him to give up rights which inhere 
in the general body of the public and not in him in his private 
capacity. The learned Judge observes “we think therefore the 
well-known principles of equity on which the defence set up is 
based are not applicable to a case of this description.” This 
observation was made in answer to the argument of counsel that 
public policy is not opposed to parties waiving private rights. In 
Maxwell's ‘Interpretation pf Statutes 4th Edition the general 
law is thus summarised at page 580. “Another maxim which 
sanctions the non-observance of a statutory provision is that 
‘Cuilibet licet renuntiare juri pre so introducte.’ Every one 
has a right to waive and to agree to waive the advantage of a law 
or rule made solely for the benefit and protection of the individual 
in his private capacity and which may be dispensed with without 
infringing on any public right or public policy.” The cases Mark- 
ham v. Stanford? and Walton v. Maseall 8 are illustrations of this 
rule. The American Law on this point is very clear, In 7, Cyclo- 
pædia of Law and Procedure, page 871, it is stated, “ Although the 
law-merchant allows days of grace, the parties may stipulate that 
they shall not be allowed, and if the instrument shows an intention, 
it will be given effect to. In some states the statute in terms allows 
grace only where the instrument contains no provision or stipula- 
tion to the contrary. The mere fact that an instrument or a 
memorandum therein states that it is due or payable on acertain 
day does not exclude grace. Even where there is no stipulation 
excluding days of grace, the right of grace may be waived by the 
party bound, as where a tender of payment is made on 
the day of maturity without grace and is refused on other 
grounds.” Theabove authorities show that where the giving 
up of a benefit secured by law does not offend against public 
policy, or is not renounced by a person who holds a 
representative character, the courts will enforce the con- 
tract. In this case the parties have chosen to expressly 
stipulate that the days of grace shall not be counted in 
reckoning the due date ; and the individual for whose benefit the 


1. (1880) 5 O. P 194 a. (1868) 14 O B. N. B. 376. 
3. (1844) 13 Mad. W. 458. 
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provision of law was intended has agreed to abide by the terms 
of the contract. I have therefore come to the conclusion that it is 
open to the parties to enter into a contract that the provisions 
of S. 22 relating to days of grace shall not apply to them; and 
it is not open to the promisee to insist that the defendant should 
be compelled to take advantage of the days of grace in order that 
the starting point of limitation for him may commence on their 
expiry. My decision is that the suit is barred by limitation. 


The decree of the Subordinate.Judge can be supported on 
another ground also. The suit was instituted by two plaintiffs 
but the plaint was signed only by the 2nd. The 2nd plaintiff 
claims to be the agent of the Ist. The court returned the plaint 
on the ground that the 1st plaintiff had not signed it; it was not 
represented until after the period of limitation was over. The 
affidavit filed to show that the 2nd plaintiff had authority to 
file plaints does not give particulars regarding the authorisation. 
I am unable to hold that the 2nd plaintiff had authority prior to 
the institution of the suit to file the plaint on behalf of the Ist 
plaintiff. The suit is therefore barred by limitation on that 
ground as well. 


I dismiss the petition with costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Tyabji and Mr. Justice Spencer. 


Ponaka Balarami Reddi and others Appellants® Plain- 


tiffs Nos. 1,2,4 and 5. 
v. 


Hazi Mahomed Abdul Aziz Badshah 
Sahib and others. Respondents— 
Defendants. 


C. P. 0. Ss. 878, 288 (N. O. Order 21 S. 88, 68.)—Joint order on two clam 
peiitions—Construction—Attachment raised—Efect of, on order on claim petition. 


Where a claim ‘petition by the plaintiffs objecting to attachment on the 
ground that the property attached had been purchased by them prior to such 
attachment and a petition by another party who claimed the property by survivor- 
ship were heard together and a single order was passed raising the attachment, 
the ground given being that the property was joint family property which passed 
by survivorship and was therefore incapable of attachment for the debt of the 
deceased judgment-debtor, so far as the plaintiffs’ petition went, however, the 
opinion of the court being against the bonafides of their sale. 


“A. No, 218 of 1911 11th March 1914. 
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Held: that the order could not be construed as one made against the plaintiff 
and even so, the attachment having been raised, pla:ntffs were not bound to set 
aside, the order. 

Koyyana Chitiena v. Doosy Gavaramma 1 distinguished. 

Effect of raising attachment, withdrawal of execution petition &c., on orders 
on clam petitions conmdered. 


Appeal form the decree of the District Court of Nellore. in- 
O. S. No. 25 of 1909. 

S. Srinivasa Iyengar for Appellant. 

S. Subramansa Aryar for Respondents. 

The Court delivered the followiug 

Judgments: Tyabji J :—The plaintifts and defendants are 
rival claimants for the ownership of the property which js re; 
ferred toin the plaint. The plaintiffs claim that they are entitled 
to it under a sale deed dated 27-7-1901; the defendants claim 
to be purchasers in a Court-sale in execution of a decree. 

The learned District Judge has held that the plaintiffs are 
barred from suing on their title by ‘the operation of S. 283 
of the Civil Procedure Code 1882. He held that the plaintiffs 
were parties against whom an order (which is Exhibit II in the 
case) had been passed in previous execution proceedings in 1903 
and that the suit not having been brought within one year Érom - 
those proceedings, it is barred under Article 11 of the first 
schedule to the Limitation Act. 

Exhibit II was an order passed in Civil Miscellaneous 
Petitions Nos. 440 and 451 of 1903 by the District Judge of 
Nellore on the 22nd September 1903. The order was that the 
attachment sought to be raised by the petitioners should be 
raised. It would therefore appear that, Exhibit II cannot be 
interpreted as being an order against the plaintiffs within the 
meaning of S. 283. Exhibit “II did that which’ the plaintiffs 
then desired to be done, namely, that thé attachment should be 
raised. It is true that in the course of Exhibit II the learned 
Judge expressed an opinion adverse to the grounds on which the 
plaintiffs then relied, and he no doubt came to the conclusion 
that those grounds were not well founded. That does not make 
the plaintiffs ‘‘ the party against whom an order was passed under 
Ss. 280, 281 or 282” for as I have said the order was that the 
attachment should be raised. The order in Exhibit II must on 
the face of it be construed as one joint order dealing with the 
two petitions for the attachment being raised.. It cannot be 

1, (1905) I. L. R. 29 M. 225. ; ' 
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construed on the basis of its being three orders. It may be con- 
ceded that if the Judge had in fact desired to pass three distinct 
orders, one on the contention of each of the two petitioners, and 
a third on the contention of the then 4th defendant in that case 
the order he would have passed on the plaintiffs’ petition would 
have been against their claims. The contention on behalf of 
the defendants is that the interpretation of Exhibit II to which 
I bave first referred is not correct. In this connection certain 
proceedings in the High Court of a later date are relied upon by 
the respondent. These proceedings were considered irrelevant 
by the Lower Court but have been admitted by the consent of 
both sides before us. These proceedings, it is argued, preclude 
us from putting on Exhibit II the interpretation which I have just 
stated ; alternatively it is said that other Judges of this Court have 
already interpreted Exhibit II with reference to points now arising 
and that we ought not to take a different view. Before I can 
deal with this argument, it will be necessary to state somewhat 
fully the facts out of which the present appeal arises. I shall 
as far as possible speak of the plaintiffs and defendants meaning 
thereby the present plaintiffs aud the present defendants irres- 
pective of their designation in the previous proceedings. 


The property in question belonged to four families, from 
whom the plaintiffs or their predecessors in title (to all of whom 
1 shall refer as the plaintiffs) claim to have purchased under the 
sale deed dated 27th July 1901. The first and second defendant 
obtained a decree, it is alleged, against Narasa Reddy represent- 
ing one of the four families to whom the property, according to 
the plaintiffs orginally belonged. In execution of that decree 
the property was attached in April 1903 ; and the plaintiffs then 
put in a claim petition M. P. No. 451 objecting to that 
attachment and claiming that the property belonged to them 
and not to the judgment debtor. There was another petition 
M. P. No. 440 by persons claiming to be the mortgagees of the 
property and claiming that the attachment should be subject to 
their mortgage claims. Both those petitions were dealt with at 
the same time by the District Judge in Exhibit II. At the 
hearing of those petitions one Ragava Reddy also objected to the 
attachment. He belonged to and apparently represented the 
other of the four families, and claimed that the attachment 
should be raised, because the property was joint family property 


502 THE MADRAS LAW JOURNAL REPORTS [voL, xxvt 


and previous to the attachment it had by the law of survivor- 
ship passed out of the ownership of the judgment debtor (then 
deceased) and devolved upon himself- This contention was 
accepted by the learned District Judge who disposed of the claim 
in Exhibit II. But from Exhibit II it also appears as I have 
already bad occasion to say, that the plaintiffs did not in the 
opinion of the learned judge make out their claim to be consider- 
ed as the bona-fide purchasers of the property attached. In the 
order, the opinion was also expressed on the other band 
that the other petitioners were entitled to rely upon the 
mortgage put forward by them. In the result he passed 
one order, namely, that the attachment should be raised. 
Against that order an appeal was taken to the High Court being 
appeal against order No. 3 of 1904. To that appeal neither of 
the two petitioners were parties, the learned Judges (Davies and 
Sankaran Nair, JJ.) after stating that fact said that the order 
raising the attachment was set aside ‘so far as the 4th defen- 
dant was concerned.” This order cannot, therefore, be said to 
affect the rights of the present plaintiff as they stood prior to 
the appeal. If Iam right, therefore, in holding that the order 
under Exhibit II must be considered to be one joint order to the 
effect that the attachment should be raised, then that order, so 
far as the plaintiffs are concerned, was not affected by judgment 
in appeal against order No. 3 of 1904. That judgment is dated 
the 4th October 1904. After that judgment the execution was 
proceeded with. There was an application for a warrant of sale 
in pursuance of which finally the property was sold on the 5th 
of October 1909. But in the meantime the plaintiffs put ina 
petition M. P. No. 441 of 1906 applying that the sale should be 
stopped. They relied upon Exhibit II which, they claimed, was 
final and conclusive as regards their rights, because the defen- 
dants had not within a year thereof instituted a suit for setting 
aside the order raising the attachment. ‘This contention of the 
plaintiffs was, on the 18th of July 1906, accepted by the then 
District Judge and he decided that the defendants’ application 
for sale must be dismissed. In other words he held that the sale 
could not be proceeded with. Against that order of the District 
Judge Civil Revision Petition No. 549 of 1906 was put in. The 
petition was dealt with in the first instance by Mr. Justice Wallis 
on the 12th February 1908. According to Mr. Justice Waliis's 
view Exhibit II ought to be construed as three orders and it 
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ought to be construed as including an order that the present 
plaintiffs had no claim to the property ; in other words that they 


were parties against whom such an order was passed as is referred ` 


to in S. 283 of the Civil Procedure Code. The logical result of 
Mr. Justice Wallie’s interpretation of Exhibit II would be 
not only (1) that the sale could not then have been stopped 
by the plaintiffs but (2) it might also imply that thê plaintiffs’ 
rights, if any, in the property were lost by the fact that 
they had not instituted a suit within a year of Exhibit II. 
If that interpretation of Exhibit II is correct and if both 
the results to which l have referred must follow from that in- 
terpretation, then of course the plaintiffs must fail in their 
present suit. Even on Walls Js construction of Exhibit II 
Mr. S. Sreenivasa Aiyengar argues that the suit is not barred. 
For reasons which I shall indicate later, it is unnecessary in my 
view to deal with that construction of Exhibit IJ and with 
Mr. S. Sreenivasa Aiyengar’s argument on this basis. There 
was an appeal from Mr. Justice Walls’s judgment and in that 
appeal Mr. Justice Miller and Mr. Justice Pinhey decided on the 
7th September 1908 that the question whether or not the plain- 
tiffs had lost their right to establish their claim to the property 
by a suit by their having failed to do so within a year of Exhibit 
II was a question which it was unnecessary to decide in those 
proceedings. They held further that the defendants were not 
bound to institute a suit within a year of Exhibit II, On that 
point and so far as the further defendant in those proceedings 
were concerned, it seems to me that there could not be any 
question that the sale could proceed after the judgment of Davies 
and Sankaran Naar JJ. allowing the appeal and permitting the 
sale to be proceeded with. However that be, the question 
whether the plaintiffs were barred from putting forward a 
claim on the basis of the sale deed to them dated the 27th of 
July 1901 was expressly not decided by the Court of appeal, and 
it is clear that the question was not before them which we have 
to decide, viz., whether it was for the plaintiffs to institute a 
suit under S. 283 of the Civil Procedure Code within a year 
after Exhibit IJ. All they had to consider was whether it was 
for the defendants to institute a suit. It is true that they agree 
with Wallis J's view that the effect of Exhibit II was to dis- 
allow the claim of the plaintiffs. But that view was expressed 


Hazi 
Mahomed 
Abdul. 
Tyabji J. 
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in considering whether the effect of Exhibit II was to necessi- 
tate a suit by the defendants under S. 283. On the other 
hand they expressly refer to the question whether the plaintiffs 
should put in a claim petition in the sale proceedings and decline 
to consider the appeal as such a claim. There is no doubt that 
the question is complicated by the fact that Exhibit II was one 
joiat order dealing really with three claims, and by the further fact 
that in the appeal to the High Court against that order the 
plaintiffs were not parties and yet the order was reversed, Though 
the plaintiffs were interested in having it confirmed, yet the order 
was reversed and the plaintiffs were not bound by the reversal as 
their rights would not be affected by proceedings to which they 
were not parties. 


Before considering whether owing to these proceedings I 
ought to take a view different from that which I have expressed 
as appearing to me to be the prima facie interpretation of Exhi- 
bit II or whether the effect of Exhibit II was modified by any of 
the proceedings to which I have referred, I think it necessary to 
consider some of the decisions to which we have been referred. 


The general principle underlying those decisions, as I under- 
stand it, seems to be governed by the fact that the proceedings 
under S. 278 and the following sections which are referred to in 
5, 283 are primarily for the purpose of dealing with attachments 
in execution proceedings. 


‘In so far as any decision on the claims of parties other than 
the judgment-debtor is necessary for the continuance of the exe- 
cution proceedings, that decision has to be promptly given by the 
authorities entrusted with the execution proceedings in the exer- 
cise rather of administrative than judicial function; and in so far 
as on their decision the execution proceedings are carried out, 
the parties who are affected by their decision have a short period 
of limitation within which that decision can be contested. The 
decisions during the course of the execution are necessary for the 
execution proceedings being carried through and it is necessary 
that such proceedings shall not be delayed, nor their effect kept 
in suspense, after they have been acted upon. If, however, for 
any reason the execution proceedings are not pursued to their 


“end, and if the parties are, owing to the arrest of such proceed- 


ings, left in the, same state in which they were prior to the 
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attachment, then the whole of the proceedings arising out of the 
attachment and the claim petition are, so to say wiped out, 
and the petitioner is not concerned with what may have been 
incidentally held with a view to that being effected which 
ultimately was not given effect to though it may be cessation of 
the attachment and the execution proceedings following it was 
not brought about by circumstances controlled by the unsuc- 
cessful claimants. 


This seems to me to be the principle on which Ibrahim 
bhai v. Kabulabhai1 Gopal Purushotam v. Bai Divali? Krishna- 
Prasad Roy v. Bipin Behary Roy? and Kidarnath v. Rakhaldas 4 
were decided. Thus in IJbrahimbhai v. Kabulabhui1 the 
attachment was withdrawn though on the application not of the 
claimant but of another person, and it was held that the atta- 
chment being withdrawn it was unnecessary for the plaintiff to 
institute a suit: as the object of the suit would have been to 
get the property released from attachment and that object 
had already been effected though through the agency of other 
parties. That decision was followed in Gopal Purshotham v. 
Bai Divali 2 and it was there laid down that the withdrawal of 
the attachment replaced the parties in status quo ante. The 
principle on which the case of Umesh Chunder Roy v. Raj Bul- 
lubh Sen 5 proceeded seems to me to have been the same. In 
that case it is stated at page 281; “ Butit appearsthat no sale 
was held, because the judgment-debtor paid off the amount of 
the decree. The effect of that was that the attachment ceased: 
and any right which the plaintiffs mother acquired by purchase 
even though pending the attachment became valid, and nothing 
having accued to injure her right, if any, she had no occasion to 
bring any suit. The judge of the Court below says that the fact 
that the decree i in execution of which the property was attached 
was paid ‘off by the judgment- -debtor makes no difference whatever. 
In this view we think that he is mistaken. The payment by 
the judgment debtor of the decretal amount did away with the 
necessity for a sale and the attachment being withdrawn the 
purchased right of the plaintiffs mother stood good. See also 
Kidarnath v. Rakhal Das 4. 


1. (1888) I.L.R. 18 B. 72. 2, (18938) I.L.R. 18 B. 241. 
3. (1908) IL.R. 31 ©. 228. 4, (1888) I.L.R. 15 O. 674. 


5. (1882) I. L. R. 8 C. 279. 
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In this connection I think it necessary to deal with a remark 
in Koyyana Chitteng v. Doosy Gavaramma1 which may seem 
to be inconsistent with the principle that I consider to underlie 
the decisions. There in dealing with an argument, which the 
Court did not accept it was said at page 228: “The argument 
was that the decree having been eventually satisfied there was 
no reason for the plaintiffs to bring a suit, and the fact that it 
was not satisfied until after expiration of a year from the date of 
order was immaterial. The contention was that the order was 
only conclusive against the plaintiffs, if-they failed to bring a suit 
so as to, bar them from denying the right of ‘the judgment- 
creditor to sell the land which he had attached and the right 
of a purchaser claiming under a sale in execution proceedings. ” 
And then later on at page 229 the court deals with this contention 
in the following terms; “ We are of opinion, however, that the 
payment off not having been made within a year after the date 
of the order, the order is conclusive as -between the claimants 
(plantiffs) and the defendants. To hold otherwise would lead 
to uncertainty of title and would be inconsistent with the policy 
of the legislature in prescribing a short period of limitation for 
suits by parties against whom an order has been made in claim 
proceedings. To hold that the right of the unsuccessful claimant 
to bring a suit remains a state of suspended animation for an 
indefinite period after the expiration of a year from the date of the 
order aginst him, liable to be revived at any moment by the 
payment off of the amount of the decree, would lead to great 
inconvenience. On the facts of the case we are of opinion that the 
order under S. 283 was conclusive as between the plaintiffs and 
the defendants, and the order of the lower Appellate Court 
cannot be supported on the ground that it was not.” 


There, no doubt, it was held that, if a claim petition is 
decided against the petitioner and that decision is not questioned, 
by a suit instituted within a year, then the petitioner’s right to 
the property is: barred notwithstanding that as a matter of fact 
the attachment may not be proceeded with. But in that case 
there was a decision directly against the claimant and the deci- 
sion was that the attachment should continue and that the 
execution should proceed. In this state of circumstances it may 
well have seemed to the court that itis not permitted to the 


1. (1905) I.L R 39M. 295, 
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unsuccessful.claimant to wait and’ see whether .the exécution is 
proceeded with: nor is the one year’s period of limitation 
necessarily made subject to active steps being taken for proceed- 
ing with the execution by sale of the property or otherwise ; and 
that on the other hand the attaching creditor and the other 
parties concerned may well think that the decision will not be 
questioned by the unsuccessful claimant after the lapse of a 
year following the decision that the claimant had no right to 
intervene and that the execution proceedings may continue 
irrespective of any hindrance on the part of the ursuccessful 
claimant. I need only say with regard to this decision that the 
main fact on which it proceeds namely, a decision in the claim 
petition that the execution may proceed irrespective of the 
petitioner’s alleged claim does not exist in the present 
case. I do not think on the other hand that it was intended 
that the principle on which the cases to which I have 
referred were decided should be disregarded. On the contrary 
those cases were carefully considered and distinguished; and if 
I am right in extracting the principle that I have extracted from 
those cases, then it seems to me that the case of Kovanna 
Chittenna v. Doosy Gavaramma 1 does not apply to the circum- 
stances with which we have to deal under Exhibit II in so far as 
the present question is concerned. 


For these reasons I consider that on principle no less than 
on the construction of Exhibit II it ought tobe held that after 
execution proceedings were arrested by that order, those 
parties who were instrumental in getting: the proceedings 
arrested, were not bound by reason of any opinion expressed ih 
Exhibit II to institute a suit for the purpose of contesting the 
correctness of that opinion. I am also of opinion that the 
judgments of Davies and Sankaran Nair-JJ. and of Miller and 
Pinhey, JJ. do notaffect the position of the plaintiffs as regards 
the present.suit. There being no order against the plaintiff in 
Exhibit-II the suitis aot barred, and it must be remanded to 
the lower Court, for being disposed of on the merits in accord- 
ance with law. The costs will be costs in the cause. 


Spencer, J.—I agree. 


34 


Subba Naidu 


v. 
Venkatrama 
Naidu. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—-Mr. Justice Sadasiva Aiyar and Mr. Justice 
Seshagiri Aiyar. 
Subba Naidu and another ... Appellants* Defendants. 
v. 
Venkatrama Naidu and another Respondens (Plaintif 
and 3rd Defendant) 


Hindu Law—Self—acguisition — Substantial nuclsus—Burden of proof— 
Incurable tumour on the nose—Not a drsqualsfication from inheriting. 


Where there is a substantial nucleus of ancestral property, the burden is on 
the party asserting self-acquisition to prove it. 

An incurable tumour in the nasal cavity and on the nose isnot a disease which 
disqualifies 8 person from inheriting under the Hindu law. Venkatasubba Rao v. 
Purushottam (1), Kayarohana Patkan v. Subbaraya Thevan (2), referred to 

Second appeal from the decree of the District Court of 
Tinnevelly in A. S. No. 74 of 1911 preferred against the decree 
of the Cout of the District Munsif of Tinnevelly in O. S. 
No 690 of 1909. 


M. D. Deva Doss for Appellant. 


C. Narasimha Chariar for S. yV. Padmanatha Atyangar 
for Respondents. 


The Court delivered the following 


Judgment :—The only questions in this second appeal are— 

1. Whether the learned District Judge fell into any error of 
law in finding on the evidence that the plaint lands were joint 
family properties in the hands of the plaintiff's father and not his 
self-acquired separate property 

2. Whether .the plaintiff is disqualified from inheritance 
under the Hindu law and whether the District Judge’s omission 
to give a finding on this point necessitates a remand. As 
regards the 1st question, the finding of both courts is that there 
was a substantial nucleus of ancestral funds. In such a case 
(See Mayne paragraph 291) that is “where there is a substantial 
nucleus of family property of which the father was the manager 
the onus would lie on those who assert that any property aiter- 
wards acquired in the name of the father was acquired without 
detriment to that property and was his self-acquisition,” The 
lower Courts have found that the defendants (appellants), failed 
to discharge that burden and we think they were right. 


* B. A. 1848 of 1912. 11th March 1914. 
1. (1908) I. L.R. 96 M. 138. 2. (1918) 25 M, L. J, 351. 
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As regards the question of plaintiff's alleged disqualification 
we have. very little doubt that the learned District Judge’s 
omission to refer to itin his judgment was because the defendants 
(appellants before him) did not argue it in the District Court and 
practically gave up that contention. If it was necessary to go 
into that question, we don’t think we shall come to a different 
conclusion from the District Munsif who held that plaintiffs 
disease relied on as a disqualification was not congenital. Even 
if it was congenital the nature of the disease (a tumour in the 
nasal cavity and on the nose) is not one of the diseases which 
disqualifies a person from inheritance (See Mayne paragraph 596) 
but only such congenital disqualifications as blindness, dumbness 
etc.; whether some of these texts as to-disqualifications are in 
orce now-a-days has been doubted in Venkata Subba Row v. 
Purushotham 1 and Kayarohana Pathan v. Subbaraya Thevar 
and another 2 

We dismiss the second appeal with costs. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Wallis and Mr. Justice Sadasiva 
Aiyar. 
Alagappa Chettiar Appellant* (Plaintiff.) 


Sibramani Pandia Thevar and 
others. Respondents. 

Limitation Aot, s 20—Mortgagee directed to pay creditor of mortgagor in full— 
No authority to make payment of interest as such—To constitute agency under— 
Not necessgry that exercise of authority must be obligatory. 

A mortgages who is required under his mortgage document-to pay a portion 
of the consideration toa creditor, of the mortgagor in discharge of the amount 
due to him, principal and interest is not an agent’authorised to make payment of 
interest as such so as to keep alive the debt, his authority being only to pay off the 
debt ın fall. 

To constitute a person an authorised agent within the meaning of the section, 
it ia not necessary that the exercise of the authority should be obligatory ; it is 
sufficient even if the exercise is optional. 

Appeal from the decree of the Court of the Subordinate 


Judge of Tinnevelly in O. S. No 14 of 1908. 

C.-Krishnama Chariar for Mr. K. Srinivasa Atyangar for 
Appellant. 

S. Srinivasa Atyangar for Respondent. 


1. (1902) LL. R. 26 M. 138. 4, (1918) 25 M, L. J. 251. 
“A, No. 218 of 1 909. 31st March 1914. 
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The suit is to recover the balance of interest and principal due 
on aregistered debt bond executed by defendants 1 and 2 in favour 
of the plaintiff's assignors on the 17th March 1897, The suit was 
‘instituted on the 23rd March 1908. On the 14th August 1901 
defendants 1 and 2 and their mother-executeda mortgage of their 
properties to the 3rd defendant for Rs, 26,000. A portion of the 
sum of Rs. 26,000 viz. Rs. 10,920 is stated to be received in the 
mortgage deed as follows :—“Nos. 2:and 3 of us (defendants 1 
and 2) have executed 2 registered bonds on 14th December 1896 
and 17th March 1897.for Rs. 2,000 and Rs. 4000 respectively. in 
favour of the plaintiff's assignees. “The sum received by us in the 
matter of our having given you premission to pay off and obtain 
return of the same is Rs. 10,920.” In pursuance of this,-the 3rd 
defendant’s agent paid sum of Rs. 4,170 towards the interest of 
the suit bond and had it endorsed on the bond. The plaintiff 
relied on this payment of interest as a payment of interest within 
the meaning of S. 20 of the Limitation Act. The Subodinate 
Judge dismissed the suit as barred by limitation. The plaintiff 
appealed to the High Court. 


C. Krishnamachariar for K. Srinivasa Iyengar for the 
Appellant. 


The 3rd defendant comes within the class of:persons men- 
tioned in S. 20 (1). He is the agent of defendants 1 and. 2 duly 
authorised to pay interest. The mortgage deed authories him to 
pay off the amount of the plaintiff's debt, and payment of -interest 
by him saves limitation. 


S. Srinivasa Aiyengar for Respondents 1& 2. 


The object of the mortgage deed is to discharge the suit 
debt; in other words to wipe off the debt by paying the full amount 
due. Itis not an authority for the payment of interest. “In 
this behalf” in the section means for the purpose of paying 
interest as such. In Lindsell v. Bonser 1 there was an authori- 
sation to discharge the debt; and a part-payment by the agent 
was held to be not contemplated by the authorisation and in- 
sufficient to keep alive the debt. See also Harding v. Edge- 
cumb 2. 

C. Krishnamachariar, replied. 

The Court delivered the following 

1, 2 Bing N C. 241. a, (1859) 28 L. J. Ex. 818. 
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Judgment :—In this case the defendants Nos.J and 2 exe- 
cuted a mortgage in favor of the 3rd defendant for Rs. 26000. 
Part of the consideration was made up of Rs. 10,920 to be paid 
by the mortgagee to the assignors of the present plaintiff on two 
bonds. The mortgagee did not pay the Rs. 10 920, but nearly two 
years later paid the interest due on the plaint up to that date and 
made no further payment on the plaint bond. The words of the 
mortgage are, “The sumreceived by usin the matter of our having 
given you permission to pay off the said bond and obtain the 
return of the same is Rs. 10,920”. The Subordinate Judge was 
of opinion that the mortgagee was not an agent authoirzed to make 
any payment for the mortgagors because in his opinion it was 
optional for him to do so. Even if it was optional and not obli- 
gatory, still he could none the less be authorised to pay. The 
question, however, arises whether nearly two years after the date 
of the mortgage he was authorised to pay the interest 
on the bond up to that date so as to keep alive the mortgagors, 
liability to their creditor. We think that though the mortgagee 
had authority to pay off the debt in full be had no authority to 
make a pure payment of interest as such so as to bring the case 
within S. 20 of the Indian Limitation Act. We think that in this 
case, as in Lidsall v, Bonser 1 the agent exceeded his authority. 

The appeal is dismisséd with costs. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[FULL BENCH.] 
Present:—Mr. Justice Wallis, Mr. Justice Sadasiva Aiyar, 


and Mr. Justice Spencer. 
The Public Prosecutor Appellant in both. 


v. 


Raver Unithiri, Marvather Vittil Respondent (accused) 
in Criminal Appeal 
No. 50 of 1914. 
v. 
Ambumarar Respondent (accused) in 
Cr. A. No. 51 of 1914. 


' Criminal Procodure Code, 8.195 Ol. (6)—Sanction—Appellate Court's order 
confirming the grant of—Six month's tune to be calculated from the date of the 
appellate Oourt’s order—Sanction by District Magistrate—Appeal to High Court— 
Legality of the order confirming sanctson—Oannot be questtoned—Or. Pr. Code 
s. 587 OL. (b). , 


“O. A. No. 60 and 51 of 1914. 16th April 1914, 
L 4 Bing. N. O. 241. 
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Ohottiar 


Public 
Prosecutor 


v. 
Raver 
Unithir, 


Publio 
Prosecutor 
v. 
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“Conhrmahon by the appellate Oourt of sanction granted by the lower court 
amounts under the authorities to afresh grant of sanction by the appallate court 
and as such the six months’ time allowed under s. 195 Cl. (6) for presenting the 
complaint ought to be calculated from the date of the appellate Court's order and 
not from the date of the lower court’s order. 


Where sanction was granted by the District Magistrate and the sanction was 
confirmed by the Figh Court on appeal. 

Held that though the proper appellate authority was the Sessions Judge, the 
High Court having confirmed the sanction, the legality of the said order conld 
not be questioned and the six month's time should be calculated from the date of 
that order. 

Per Sadaswa Aiyar J Obiter. In view of s. 537 Cl. (b), the judgment in 
Ohinna Karuppa Goundan v. Muthu Goundan (1) requires reconsderation. 4 


Appeal under Section 417 of the Code of Criminal Procedure, 
1898, against the acquittal of the aforesaid accused by the Ses- 
sions Judge of North Malabar in Criminal Appeals Nos. 33 and 34 
of 1913 on his file. 

Public Prosecutor (C. F. Napier) for Government. 

V. Ryru Nambiar for Accused in Cr. A. No. 50 of 1914. 

K. Govindamarar for accused in Cr.A. No. 51 of 1914. 


The Court delivered the following:— 


Judgment Wallis J:—These are appeals from acquittal by 
the Sessions Judge setting aside the conviction of the accused on 
the ground the complaint was not filed within six months from 
the grant of sanction in the first instance as required by S. 195 
of the Criminal Procedure Code. It is argued by the Public 
Prosecutor that the termsof the section as interpreted by the 
decisions of two Full Benches of this Court, Muthuswami Mudali 
v. Veent Chetti 2 Babu alias Adimulam Pillai v. Babu alias 
Krishnayan 5 were sufficiently complied with as the complaint 
was filed within six months of the order of the High Court 
confirming the sanction. It has been held in these deci- 
siions that the confirmation or revocation of asanction by the 
appellate authority pursuant to the sub-section is a fresh giving. 
or refusing of sanction within the meaning of the sub-section so 
as to give the Court to which the Appellate Court is subordinate, 
jutisdiction to entertain an appeal from such order. This point 
was expressly raised in the recent case in (1902) 2 Weir 202 and 
was decided by 5 Judges in the affirmative. If this be correct—and 
it is our duty to bow to it whatever our own views may have 
been, it seems difficult to give the word “given” in the further 


1, (1902) 2 Weir 202 2. (1907) I. LR. 80 Mad. 882. 
8. (1912) 22 M. L. J. 419 F. B. 11. M. L. T. page 861=(1912) M. W. N. 499. 
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portion of the section which provides that no sanction. shall Public 
remain in force for more than six months from the date on which teal: 
it was given a different meaning, and to hold that it refers to |, Raver 


the grant of sanction in the first instance. We are therefore — 
constrained to hold that the complaint. was filed in time. Wala 9; 


It is unnecessary to consider whether the Judgment of the 
Appellate Court should not also be set aside as contravening the 
express provisions of section 537 (6). The respondents’ vakil 

‘has not taken the objection that the High Court.in this case 
was not the proper coart to entertain the appeal from the 
Additional District: Magistrate’s order ; and we do not think we 
are at liberty to go behind the Order of the High Court confirm- 
ing the sanction. 


In the result the Judgment of the Appellate Court acquitting 
the accused is set aside and the Sessions Judge is directed ‘to 
take the cases again on his file and dispose of them according to 


law. 
Spencer J :—I concur, 


Sadasiva Iyer J:—I take it that in these cases, the High Court 
confirmed the sanction granted by the Additional District Magis- 
trate acting under S. 195 Criminal Procedure Code as the 
authority to which the District Magistrate was subordinate and 
not under S. 439 Criminal Procedure Code. They could 
not have acted in revision under S. 439 Criminal Procedure 
Code. as the Full Bench decision of Audimulam Pillai v. Krish- 
nayan 1 says that interference with an order granting or refusing 
sanction is not in the exercise of Appellate or Revisional jurisdic- 
tion. A 

It may be that the High Court in acting under S. 195 
Criminal Procedure Code in this present case overlooked the 
fact that the application under S. 195 should have been 
made to the Sessions Judge as the authority to which the District 
Magistrate was subordinate (see clause 7 of section 195) and not 
to the High Court, skipping the Sessions Court. However, the 
High Courts's decision is final as between the parties. 


It has been finally decided by the above Full Bench deci- 

sion that the word “given” in the first portion of clause (b) 

of S- 195 includes the meaning “confirmed by a Superior 
1. (1912) 213 M. L. J, 419 (F. B.) Bo. 1912 M. W N. 499; 


Rangappa 
v. 
Tammayappa 
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Court.” I do not think that in construing the same word 
“given” in another part of the same clause (b) which relates to 
the period of six months for which the sanction “given” is to be 
in force, it is advisable to place a different construction. 


The Sessions Judge’s order acquitting the respondents on the 
ground that the sanction “given” had expired must be set aside 
as there was a sanction “given” in this case by the High Court 
within six months before the charge though the sanction given by 
the Magistrate expired more than six months before the charge. 


The Sessions Judge’s order being thus set aside, the next 
question is whether to deal with the merits of the case ourselves 
or direct the Sessions Judge to rehear the appeals before him. 
Whether such a direction is competent to an appellate Court 
acting under S, 423 clause (a) or not, it is competent to 
to the High Court acting under 5, 439 read with clauses (a), 
(c) and (d) of S. 423. 


I think that the decision in Chinnakaruppa Goundan v. 
Muthu Goundan 1 which seems to be against the express pro- 
vision of S. 537 clause (b) requires reconsideration but the 
question has not been raised in the appeal grounds in these cases 
and it is unnecessary to rely on S. 537 (b) in support of our 
order reversing the Appellate Court's order. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Sadasiva Aiyar, and Mr. Justice 
Seshagiri Aiyar. 


Rangappa Appellant * (Plaintif). 
v. 
Thammayappa (died), Respondents (Defendants). 
and others. 


Mortgage— Construction — Personal covenant—Tranafer of Property Act, Ss. 68, 
100—Charge—Hoilder not entitled to sue for sale or for personal, decree whan no 
personal corenani—Stmple mortgage—Personal covenant, assentral, 

Where under a document which called itself a mortgage, plaintiff was put i 
possession of one item of property and he was given a charge over two other items 
with a clause in the end ‘‘ Whenever we pay the same (money) to you you shall 
receive it and give back the deed’'. 

Beld ; Per Sadanva Atyar J: That on a proper construction of the document 
there was no personal covenant in favour of the plaintiff and in the absence of such 
® covenant, the document could be cansirned only as conferring a usnfructuary 


1. (1902) 2 Weir 202, 
“BB. A. No. 1464 of 1909. 6th March 1914. 
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mortgage interest over one item and a charge over the other two items which 
‘would not enttle the plaintff to sue for the recovery of the money ether 
personally or by sale of the items charged. 


Per Sheshagirt Aiyar J. (contra). That there was a personal covenant in 
favour of the plaintiff and that the document was in respect of the other two items 
a simple mortgage but the swt being based ona false allegation of dispossession 
by the mortgagor it was not a case in which a decree should be given on an altered 
footing. 

Second Appeal from the Decree of the Court of the Subor- 
dinate Judge of Bellary in Appeal Suit No. 245 of 1906 prefer- 
red against the decree of the Court of the District Munsif of 
Penukonda in O. S. No: 77 of 1906. 

M. D. Deva Doss W. Lubech for Appellant. 


D. R. Swaminadhan for Respondent. 
The Court delivered the following. 


Judgments :—Sadasiva Aiyar, J :—The plaintiff is the 
appellant in this case. He brought the suit out of which this 
Second Appeal has arisen for the recovery of the amount due 
under a document dated the 30th of June 1900 executed by 
defendants 1 and 2. The Lower Appellate Court dismissed the 
plaintiff's suit on the finding that in accordance with the terms 
of the above document, the plaintiff was put in possession of one 
of the three lands mentioned in the document as security for the 
amount mentioned in the same, and that according to the terms 
of the bond and the law applicable to the case, the plaintiff was 
not entitled either to bring a suit for sale of the properties charg- 
ed for the amount due under the plaint bond, or to obtaina 
personal decree against the executants. Itis often very diffi- 
cult in some of these cases to decide what the nature of the 
document sued.on is. 


So far as the plaint document affects that property which 
was intended to be and was put in the possession of the plain- 
tiff, it seems to me reasonably clear that the document is a docu- 
ment of usufructuary mortgage. As regards the other two lands 
mentioned in the document the quesion is whether the document 
is a document creating a simple mortgage over those two lands or 
whether the document merely creates a charge upon the two lands. 
In Balasubra mania Nadar v. Sivaguru asari 1 Mr. Justice 
Krishnaswami Atyar says as follows in pages 568, 569 ” I have 


1. (1909) 21 M. L. J. 562. 
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been in considerable doubt during the course of the argument’ 
as to whether we have succeeded in getting hold of any principle 
by means of which we could distinguish a mortgagefrom a charge. 
Having heard the matter fully discussed by Mr. Srinivasa Aiyan-, 
gar, I have been able to make up my mind and I wish to-express. 
the conclusion at which I have arrived. I think a covenant to: 
pay is an essential element of a simple mortgage." In this 
case I.do not think that I could gather from any of the words 
used in the plaint document that the defendants 1 and 2 covenan-’ 
ted to pay the amount mentioned in the bond executed in favour 
of the plaintiff. The language of the document to be construed 
in this case seems‘to me even ‘less favourable to the-plaintiff than 
it was in the case of Gopalasami v. Arunachella 4 where it was 
held that there was no covenant to pay the mortgage money by the 
mortgagor. If thereis nosuch covenant in the plaint document, 
then the document, so far as the-other properties are concerned 
created only a charge on those properties and did not give 
a simple mortgagee’s right to plamtiff over those properties.. 
If there is only a charge, then S 100 of the Transfer of Property: 
Act applies. That Section says that ”all the provisions as to a’ 
mortgagee instituting a suit for the sale of the mortgaged .property 
shall so far as may be apply to the person having a charge.” Some: 
of those provisions governing the questions relating to the insti- 
tution of a suit by a mortgagee are contained in S. 68 of the 
Transfer of Property Act. That section says that ”the mortgagee 
has a right to sue the mortgagor for the mortgage money in the 
following cases only ” and then there follow three clauses (a), 
(b) and (c), clause (c) consisting of two paragraphs. In this 
case, the plaintiff has not proved any facts bringing his case 
within any of these three clauses and he was therefore not enti, 
tled on the date of the suit to sue for the recovery of the mort- 
gage money from defendants 1 and 2 personally or by ‘the’ sale 
of the property charged. I therefore confirm the decree of thé 
lower appellate Court and dismiss the second appeal with costs. 
Seshagiri Aiyar J:—I am not prepared to differ. Speaking 
for myself I am inclined to think that there is a covenant to pay 
when the mortgagors say “ whenever we pay the same to you, 
you sháll receive it and give back the deed,” Iam prepared to 
‘hold that there was an understanding on | the part, of the 


TL (1892) Lu. R. 16 M. 804, 
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mortgagors to pay the amount. The nonfixing of a period. for 
payment does not make it the less a covenant to pay. But this 
Court in Gopalasam v. Arunachella 1 held that such an undertak- 
ing does not amount to a covenant to pay. With the greatest 
deference to the learned judges I-think the question requires 
re-consideration. I must also differ with considerable hesitation 
from. the opinion at which my learned colleague has arrived, 
that there is only a charge created in respect of the other two 
items. The document itself says that a mortgage is being executed 
and there is nothing in the body of the document which indicates 
that the parties had in mind only a charge, especially having 
regard to the fact that on four previous occasions: there was 
undoubtedly a simple mortgage with respect to these properties. 
But the plaintiff came into court with a false case. He said that 
he was deprived of possession by the defendants and it is found 
that he is still in possession. That was the cause of action and 
I am not prepared to stretch a point in his favour and to allow 
him to base his suit upon the language of the document which, 
in. my opinion does contain a covenant to pay. That may necessi- 
tate areference toa Full Bench whether Gopalsawms v. Arunachella 
was tightly decided. I therefore do not differ from the conclusion 
at which my learned colleague has arrived, and the second appeal 
will be dismissed with costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Sankaran Nair, and Mr. Justice 
Ayling. l 
`- Muthusami Chetty Appellant * (Respondent). 
v. 
Chinnammal Respondent (Petitioner), 
Hindu Law—Survivorship—Attachment before yudgment—Dec ee followoing— 
Preoludes accrual of title by. 


‘An attachment before judgment followed by decres precludes the acorual of 
title by survivorship as against the attaching creditor, 


Ramayya v. Rangappayya 2 distingutshed. Kisshna Rau v. Lakshamana 
Shanbhogue 3 applied. 


Appeal from the order of the District Court of Chingleput 
in A. S. No. 483 of 1911, preferred against the order of the Court 


"A.A. A. No. 113 of 1919. 9th February 1914. 
1. (1892) I L. R. 16 M. 804. (1898) 2. I L R. 17 M 144. 
8. (1879) I. L. R, 4 M. 802. 
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of the District Munsif of Tiruvellore in M. P. No. 255 of 1911(in 
O. S. No. 641 of 1899). 

T. R. Ramachendra Aiyar and T. R. Krishnasami Aiyar 
for Appellant. 

B. Govindan Nambiar for Respondent. 

The Court delivered the following 

Judgment :—It has been repeatedly decided by this Court, 
that -attachment alone without an order for sale precludes 
the accrual of the title by survivorship in the event of 
the death of the judgment-debtor after attachment and 
before the order for sale B. Krishna Rau v. Laksmana Shanbhogue. 1 
It is true that an attachment before Judgment has been declared 
not to have that effect in the event of the judgment debtor dying 
before decree Ramayya v. Rangappayya,?- The reason is that 
the attachment before Judgment is only intended to protect the 
property from alienation. But when a decree is passed sub- 
sequently it is unnecessary to attach the property again and the 
prior attachment renders the property available for sale in execu- 
tion. An attachment followed by a decree therefore precludes 
the accrual of the title by survivorship for the same reasons as an 
attachment after decree. For these reasons we reverse the 
orders of the Courts below, direct the Munsif to restore the 
application to his file and pass fresh orders. The appellant is 
entitled to bis costs in this and the Lower Appellate Court. The 
costs in the Court of First Instance will be provided for in the 
final order. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Sadasiva Aiyar, and Mr. Justice 
Seshagiri Aiyar. 


Chamarti Suryaprakasarayudu Appellant™ (Plaintiff). 
v. 
Arardhi Lakshminarasimha Respondents Defen- 
Charlu, and others. dants 1, 2,3 and 4. 


Speciflo Performance—Specsfic Relief Act S, 22—Delay—Not ground for 
refusing— Vi atver or abandonment mere delay not—Contract to pay after execution 
of sale deed by defendant—No breach or laches tsli execution of sale deed. 

Delay by itself is not a ground for refusing to decree æ suit for speciflo per- 
formance Nawab Begam v. A. H. Creat (1) distingmshed. 





“ B. A. No. 599 of 1911. 2nd March, 1914. 
1. (1879) I. L. R. 4 M. 80206 p. 807. 9. (1803) I. L. R. 17 M. 144 at p. 146. 
1. (1905) I. L. R. 27 All. 678. 
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It is an error of law to hold that mere delay aparib from othér facta or ciroum- 
stances amounts to waiver or abandonment. 


Where under a contract for sale the defendant agreed to execute sale deed in 
favour of the plaintiff within a month and then receive the purchase money. 


Heid that there could be no question of breach of contract or Inches on the 
part of the plaintiff till the defendant axecutes the sale deed. 


Second Appeal from the Decree of the Court of the Subor- 
dinate Judge of Kristna at Ellore in Appeal Suit No. 33 of 1910 
preferred against the Decree of the Court of the Principal Dis- 
trict Munsif of Thuuku in Original Suit No, 32 of 1908. 

The Oourt delivered the following 


V. Ramesam for Appellant. 
P. Narayana Murti for Respondent. 


Judgment :—Sadasiva Aiyar J:—Plaintiff is the appellant 
in this Second appeal. He brought the suit for specific perfor- 
mance of the agreement dated 4th November 1914, Exhibit A, 
executed in his favour by the Ist defendant. 

Under Exhibit A, the lst defendant agreed to execute a 
sale deed for Rs. 400 in favour of the plaintiff within a month and 
to receive Rs. 360 out of the Rs. 400 (purchase money) after so 
executing the sale-deed, the remaining Rs. 40 having been receiv- 
ed by the Ist defendant in advance. 

The suit was brought on 2nd December 1907 just within 
three years from the expiry of the one month’s time fixed by the 
agreement for the execution of the sale deed by the 1st defen- 
dant. The learned District Munsif gave a decree in plaintiff's 
favour. The learned Subordinate Judge on appeal, reversed the 
Munsif’s decision and dismissed the plaintiff's suit with costs on 
the following findings and reasonings :—- 

(a) though the plaintiff made more than one statement 
that he was always ready to pay the balance of Rs. 360 as soon 
as the 1st defendant executed the sale-deed the probabilities is 
that the plaintiff never had Rs. 360 ready in his hands to make 
suck a payment. 

(b) As the plaintiff delayed for nearly 3 years in bringing 
this suit for specific performance, he has been guilty of laches 
and hence the Court in its discretion ought to refuse the relief of 
specific performance prayed for by the plaintiff. 

(c) Not only has the plaintiff been guilty of laches but 
the said negligence of the plaintiff itself amounts to a waiver or 
abandonment of his right under the contract on the part of the 
plaintiff and hence also the plaintiffs suit ought to be dismissed. I 


Shinnamrhak 
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think that the Subordinate Judge’s finding of. fact that the plain- 
tiff had not got Rs. 360 ready with him to be paid whenever the 
Ist defendant was ready with a properly executed document is 
based upon no legal evidence. The Subordinate Judge may be 
entitled to find on the evidence on the record that the plaintiff 
has not’proved that he would have’ been ready with ‘the money 
if the sale-deed had been executed and tendered to him, but he 
was not entitled to go further and say that the ‘plaintiff was not 
ready with the money as there is no evidence on the’ record to 
show that the plaintiff had not enough money with him on any 
of the occasions when the Ist defendant or the prior mortgagee, 
P. W. 4 applied to the plaintiff for payment of money to the 
plaintiffs 4th witness. The plaintiff cannot be said to have 
broken his part of the contract evidenced by Exhibit A until the 
‘Ist defendant had performed 1st defendant’s own part of the con- 
tract, namely the execution of a proper sale-deed. Then as re- 
gards the alleged laches on the part of the plaintiff, he cannot be 
legally charged with any laches in the performance of his part of 
the contract till the 1st defendant has performed his own part of 
the contract. As the Ist defendant did not execute the sale- 
deed within the one month’s period which he himself fixed in 
Exhibit A for the execution by him of the sale-deed and had not 
executed it even till the date of the suit, there could have been 
no laches on the plaintiff's part in the performance of his part ol 
the ćontract, 


.!As regards the delay in bringing this suit for specific per- 
formance, the learned Subordinate Judge relies upon the case of 
Nawab Begam v. A. H. Creet! for the position that such delay 
in bringing the suit would itself justify the court in tHe exercise 
of its discretion to refuse relief in a suit for specific performance. 
In that case. however, the defendant had definitely refused to 
perform his part of the contract nearly 3 years before the suit 
was brought. In this case, the Ist defendant, isnot proved to 
have definitely refused to execute the sale-deed to plaintiff. In 
his registered notice Exhibit C. he merely asked the plaintiff to 
give effect to all the terms of the agreement, Exhibit A within a 
week from the date of that notice (which was dated the 6th 
Janyary 1905). Itis only if the plaintiff did not give effect 
to all the terms of Exhibit A within, one week that pe 1st 


l 1. (908) L L, R. 27 A. 6782. 4 
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defendaht said in that notice that he will treat the agreement as at 
anend. The plaintiff replied to this notice by Exhibit C and he 
pointed out in that reply that he was always ready to perform 
allthe terms of the agreement Exhibit A but that the Ist defend- 
ant had first to perform his'part of the agreement, namely, the 
execution of the sale-deed and that, then, the plaintiff was. ready 
and wijling to perform his own part of the contract. As I said, 
the lst. defendant merely threatened to-break :the agreement if 
the plaintiff did not conform tp the terms ef the agreément. 
When.the plaintiff sent his reply that he was ready .to perform 
his part of the agreement, it cannot be-said that under the.terms 
of the notice Exhibit C, the Ist defendant must be deemed to 
have definitely broken the contract as’ soon as he received the 
plaintiffs reply. Further, having regard to the case in Athikaruth 
Nanu Menon v, Erathanikat Komu Nayar 1 Kissen, Gopal 
Sadaney v. Kally Prosonno Sett? I am not satisfied that the 
decision in Nawab Begam v. A. H. Creet? has not been express- 
ed in rather too wide and general language. The decision in 
that particular case might be justified on the facts of that case 
as the defendants in that case seems to have spent a considerable 
sum of money in improving. the property after he had definitely 
broken the contract which, breach had taken place nearly three 
years before the suit and the refusal of, specific performance 
might be justified under Clause 2 of Ss 22 of the Specific Relief 
Act. The plaintiff brought his suit within two | months of the 
sale made to 2nd defendant of the. property to be ‘sold to the 
plaintiff. “I am therefore of opinion that there has been no such 
laches on the part of the plaintiff either in performing his part 
of the contract or in bringing the suit which could justify the 
court in the exercise of its judicial discretion in dismissing the 
suit for specific performance. ` 


-Then as regards the finding of the Subordinate Judge that 
the laches itself amounts to a waiver or abandonment. I think 
it is an-error of law to hold that mere delay amounts to-a waiver 
or abandonment apart from other facts or circumstances or con- 
duct of the plaintiff indicating that the delay was due to a waiver 
or abandonment of the contract on the plaintiffs part. In this 
case there are no such cireumstances proved. In the result, I 


1. (1897) I. L. B. 21 M. 42, ` 2. (1905) I. L. R. 880. 688, 
3. (1905) I. L. R. 27 A. 678, 
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would reverse the decision of the Subordinate Judge and restore 
that of the Munsif. But I would make a slight modification in 
the decree of the District Munsif (as it is not in strict accordance 
with law.) The object of adding the 2nd defendant (subsequent 
purchaser with notice of the plaintiffs contract) as a party was 
to enforce specific performance of the plaintiff's contract as 
against him, he having become the legal owner of the property 
since date of the contract to sell the property made with the 
plaintiff. The conveyance in favour of the plaintiffas regards 
the plaint land ought therefore to be executed by him in order 
to convey the title to the plaintiff and the Munsif’s decree which 
directs defendants 1,3, and 4 to execute the sale-deed to 
plaintiff will be modified by substituting the direction that the 
2nd defendant do execute the conveyance in the plaintiffs 
favour, within one month from the reopening of the Munsif's 
Court after the summer vacation. The Munsif’s decree will 
stand in other respects. The defendants must pay the costs of 
the plaintiff in all courts. 


Seshagiri Atyar, J:—I agree with my learned brother's 
conclusion that the plaintiff was not at fault in performing his 
part of the agreement, and that the defendant ought to have exe- 
cuted the sale-deed before claiming the money. There is no 
allegation or proof in this case that the defendant had executed 
the document and called upon the plaintiff to pay the money, nor 
any suggestion that the defendant was willing to execute the do- 
cument and that the plaintiff did not perform his part of the 
contract. Therefore I cannot accept the finding of the Sub- 
ordinate Judge given under a misapprehension regarding the 
nature of the contract between the parties. The Subordinate 
Judge also comes to the conclusion that the delayin bringing the 
suit is fatal to specific performance being granted. Ever since 
the decision of Lindsay Petroleum Co.,v. Hurd it has been the 
settled law that mere laches on the part of a person in bringing 
asuit for the specific performance will be no defence in law, and 
that has been followed in this Presidency in Athikarth Nanu 
Menon v. Brathanikat Komu Nayar ? Kissen Gopal Sadaney v. 
Kaley Prosonno Sett3 accepts that principle. The same has been 
affirmed in Peer Mahomed Dewji v. Mahomed Ibrahim 4. 





1. (1878) I. L- B. 5 P. O. 291. 9 (1897) I. L. R. 91. M. 42. 
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‘There is nothing in the Specific Relief Act’ which says that 
laches in. bringing a suit will by itself be a ground for refusing 
specific performance. The only section dealing with ,the 
discretion of the Court is S. 22 and under that section the dis- 
cretion must be judicially exercised. A few illustrations are given 
which are intended to guide the courts in either granting or re- 
fusing relief. Laches is not one of the grounds mentioned as 
disentitling a.party to a contract, to specific performance. Having 
regard to the fact that a special period of limitation has been 
fixed for bringing a suit for specific performance, I think the 
legislature has not intended that mere laches should be one of 
the grounds for refusing specific performance. 

On these grounds I concur with my learned brother in his 
‘conclusion and in the decree which he has proposed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[FULL BENCH. ] 
Present :—Sir Charles Arnold White, Chief Justice, Mr. 
Justice Sankaran Nair, and Mr. Justice Oldfield. 
Vathiadath Ahamad Kutti Haji’s 
daughter and Kandar Madathil 
Assanar’s wife Kochu Rabia Appellant” (Plaintiff). 
v. 
Vadakke Thalakkal -Ahamad’s 
son Abdurahman, and others Respondents.  (Defts. 
11 fo 19.) 

‘Malabar Compensation for Tenants Impovements Act, (Madras Act I of 1886)— 
Covenants entered prior to 1886— Efect of. 

A contract entered into prior to 1886 regulating the rates of compensation 
claimable by the tenant for improvements or providing for methods of fixing the 
amount of compensation due to him without expressly referring to his right to 
make improvements is not binding on the tenant if itis less favourable to him 
than Bs. 5 and 6 ofthe Aot and the tenant is entitled to olaim compensation accord. 
ing to the provisions of the Aot. 

Randupurayil Kunhisore v. Neroth Kunhs Kunnan (1) ia not. inconsistent with 
Sreemanavhkraman v. Ananda Pattar (2) and Paru Amma v. Moothoran (8). 

Second appeal from the decree of the District of Court 
South Malabar in A. 8. No. 1115 of 1910, preferred against the 
decree of the Court of the Subordinate Judge of South Malabar 


at ‘Calicut 'in O.S. No. 38 of 1909. 





1. (1908) I. L. R. 89 M. 1. 2. (1910) I. L. R. 34 M. 61. 
8. (1912) 92 M. L. 3. 221. 
* B. A. No. 1414 of 1912. 23rd Ootober 1918. 


Kochu Rebia 
v. 
Abdu- 
rahman. 


Koohu Babia 
v. 

“tee Abdu- 

rahman, 


5934 THE MADRAS LAW JOURNAL BEPORTS [VoL. XXVI 


This second appeal came on for hearing in the first Instance 
before (Sadasiva Aiyar and Tyabji, JJ.)who made the following. 


ORDER OF REFERENCE TO A FULL BENCH t 


The question involved in this appeal is whether S. 19 of the 
Malabar Compensation for tenants’ Improvements Act (Madras 
Act I of 1900) affects the validity of an agreement which was 
entered into prior to the lst January 1886 and by which agree- 
ment the parties agreed that compensation for improvements 
should be paid to the tenant on a certain basis or method of cal- 
culation. The District Judge differing from the Subordinate 
Judge hed that such an agreement though entered into before 
the 1st January 1886 was not binding on the tenant. The ques- 
tion tums upon the true construction of S. 19 of the Act which 
provides that “nothing in any contract made after the 1st day of 
January 1886 shall take away or limit the right of a tenant to 
make improvements and toclaim compensation for them in 
accordance with the provisions of this Act”. The District Judge 
followed Koszhtkot Sreemanavikraman v. Madathil Ananta 
Patter 1 a decision of Mr. Justice Benson and Mr. Justice Krishna- 
swami Aiyar. That decision has been followed by Mr. Justice 
Benson and Mr. Justice Sundara Atyar in Paru Amma v: 
Moothorgn 2 

The reasoning of these two decisions (if we have understood 
it aright) is that section 19 contemplates only such agreements 
as limit the tenant’s right to make improvements and to claim 
compensation therefor: that the section does not deal witha 
contract merely “regulating the rates of compensation" (see 
Rozhikot Sreemanavikraman v. Madathil Ananta Patter 1 or 
“limiting the amount of compensation to which the tenant is 
entitled ” (see Paru Amma v. Moothoran’ in respect of improve- 
ments made by him and that the tenant may claim compensation 
either according to such a contract or under Ss. 5 and 6 
of the act whichever is more favourable to him Koszhikot 
Sreemanavikraman v. Madathil Ananta Patter 1 

It has been argued before us that these two decisions are 
inconsistent with the Full Bench decision in Randupurayil 
Kunhisore v. Neroth Kunhi Kannan? in which case the question 


t 6th August 1918 1. (1910) I, L. R. 84 M. 61. 
3. (1912) 22M, L J. 221. 8. (1908) I. L. B. 82 M..1. 
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was whether improvements made after 1887 were to be governed 
‘by a deed of 1881 as regards the rate of compensation due to 
the 'tenant, and the court held (1) that the validity of contracts 
made prior ta ist January 1886 is not affected by S. 19 
{whether the improvements were made before or after the 7th 
January 1887), and (2) that in the case of contracts made prior 
to the Ist January 1886, the rate of compensation is governed 
by the terms of the contract. 

With the greatest respect tothe learned Judges who deci- 
ded the case of Kozhikot Sreemanavikraman v. Medathil Ananta 
Patter 1 and Paru Amman, Moothoran 4 we have very serious 
doubts whether the decisions are in accordance with the true cont 
struction of section 19. or with the decision of the Full Bench 
in Randupurayil Kunhisore v. Neroth Kunhi Kannan 8. 

Considering in the first place the language of section 19 
itself, it seems somewhat hypercritical to hold that the words 
“ the right of a tenant to make improvements and to claim 
compensation” do not include the right of the tenant to claim 
compensation under an agreement which does not expressly 
refer to his power to make improvements. It seems much more 
In accordance with the ordinary interpretation of words to 
construe the section as referring to contracts dealing with the 
rights of tenant both to make improvements and to claim compen- 
sation as well as with contracts having direct reference only to 
the claiming of compensation and being silent as to the right to 
make improvements: so that three classes of contracts dealt with 
in the section are: contracts to make improvements, contracts 
to claim compensation for improvements made and contracts to 
do both ; there seems no reason to confine the applicability of the 
section to contracts which expressly mention both the right to 
make improvements and to claim compensation for them. It 
would seem that a right to claim compensation for improvements 
made implies a right to make the improvements for which com- 
pensation is to be claimed. In order that the Court may be justi+ 
fred in interpreting the section as rigidly as is done in the two 
decisions above referred to, it must be established that there is 
some very material distinction between contracts of the two kinds 
namely, (1) a contract which, as regards the rate of compensation 


1, (1910) I. L. R. 84 M. 61. 2. (1912) 22 M. L. J. 321. 
8. (1908) I. L. R. SAM. 1. 
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to be allowed to the tenant or as regards the method in which his 
improvements ought to be valued is less or more’ favòurable:,to 
him than the rates and methods provided for in the Act, and (2) 
a contract which restricts or enlarges the right of. the tenant.to 
make improvements and to claim compensation for such improve- 
ments. 

But it seems to us that in. the majority of cases there would 
be great difficulty in distinguishing between the two classes of 
contracts and in determining whether a particular contract would 
fall’under the one head or the other. This difficulty had to be 
dealt with in Paru Amma v. Moothorgn 1 and can be illustrated 
by the facts idboth the other cases which have been referred 
to above. If no substantial distinction can be generally drawn 
between the two classes of contracts, then the facts’ on 
which the Full Bench decision in Randupurayil Kunhisore v. Neroth 
Kunhi Kannan 2 was arrived at, must also be taken to be ine 
distinguishable from the facts in the two later cases above cited 
in respect of the applicability of the provisions of S. 19, and 
it follows that the two later cases are inconsistent with the Full 
Bench decision. 

The facts of the Full Bench case are set out in pages 1 and 
2 of‘the report and the question referred to the -Full Bench 
was worded quite generally thus:—In the case'of a contract 
made prior to lst January 1886, is the. rate of' compensation 
which a tenant is entitled to receive governed by the terms of the 
contract or by the provisions of the Malabar Compensation for 
Tenants’ Improvements Acts of 1887 and 1900?” The answer 
to the reference is found in page 3 of the same:—“ Our answer to 
the question which has been referred to us is that in the case of 
a contract made prior to 1st January 1886, the rate of compensa- 
tion is governed by the terms of the contract.” 

The observations in Koshikot Srimanavikraman v. Madathil 
Ananta Patter 8 that the tenantis entitled to fall back upon S. 
5 of the act, if that is more favourable to him, as also the deci- 
sion in Paru Amma y, Moothoran! seems to us-to be directly in con- 
flict with the answer of the Full Bench cited above. We might: 
add that the observations on the question in dispute in Kozhskot 
Sreemanavikraman v. Madathl Ananta Patter? are obiter, as the case 


1. (1912) 23 M. L. J. 921 2. (1908) Í. L: B. 82 M. 1, ` 
3. (1910) I. L. R. BAM 61 
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was really decided on the point that an agreement by the tenant 
“to accept compensation for improvements according to local cus-, 
tom” is not a special contract within the meaning of section 19. 

We feel, bower, that, as there are two reported decisions 
in favour of the view which, we find ourselves, as at present 
advised, unable to accept, it is desirable that the following ques- 
tions should be referred to a Full Bench of this Court:— 

1. “Whether a contract which is made prior to the lst 
January 1886 and which regulates the rates of compensation 
claimable by the tenant for improvements or provides for methods 
of fixing the amount of compensation due to him (such rates or 
methods not being in accordance with the provisions in Ss. 
5 and 6 of the said Malabar Compensation for Tenants’ Improve- 
ments Act) but which does not expressly refer to the tenant’s 
right to make improvements, is not binding on him if sucha 
contract is less favourable to him than Ss. 5 and 6 :of the 
Act, and whether the tenant is entitled to repudiate the contract 
and to claim compensation according to the provisions of the 
Act, and whether S. 19 of the Act affects such contracts.” 

2. “Whether the cases of Koshikot Sreemanavikraman v. 
Madathil Ananta Patter ! and Paru Amma v. Moothoran 2 
have correctly interpreted the Full Bench decision in Randupu- 
rayil Kunhisore v. Neroth Kunhi Kannan? 

Mr. K. Govinda Marar for the Appellant. 

K.P. M. Menon for the Respondents. 

The Court expressed the following 

Opinion :—We are of opinion that the contract mentioned 
in the first question which has been referred to us is not binding 
on the tenant if it is less favourable to him than Ss, 5and6 of the 
Act, and that the tenant is entitled to claim compensation accord- 
ing to the provisions of the Act. 

As regards the 2nd question, we are of opinion that, having 
regard to the question which the court bad consider in Randu 
purayil Kunhisore v, Neroth Kunht Kannan 8 there is no inconsis- 
tency between the Judgment in that case and the judgments in 
Kozhtkot Sreemanavikraman v. Madathil Ananta Patter 1 pnd Paru 
Amma v. Moothoran 4, Weare not prepared to say that the two last 
mentioned cases were not rightly decided, 


1. (1910) I. L.R» 84 M, 61. 2. (1912) 22 M. L. J. 221, 
8. (1908) I. L. R. 82 M. 1, ” 
37 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Tyabji and Mr. Justice Spencer. 


Ramalingam Pillai and others Appellants* 
v. 
Muthayyan, minor, by guardian 
Arunachalam Pillai and another Respondents. 
Hindu Law—Jomi famly—Sale—to raise funds for the defence of the head of the 
family—Criminal case—Bindyng nature of—Prineyples as to charges—applicable to 
sales, 


A sale for the purpose of raising funds for the defence of the head of a jomt 
Hindu family in a criminal case 1s for a necessary purpose and ıs binding against 
the other members of the family. 


Bem Ram v Man Sangh 1 Suman Singh v. Liladhar 2 followed. 

The principles lud down in Hanuman Persad Panday’s 3 case as to charges 
apply mufaits mutandis to sales. 

_ Second appeal from the decree of the District Court of 
South Arcot in Appeal Suit No. 14 of 1910 preferred against the 
decree of the Court of the District Munsif of Chidambaram in 
Original Suit No. 823 of 1909. 


T. Narasimha Aiyangar for Appellants. 
S. Muthiah Mudaliar for Respondents. 


Judgments :— Tyabji, J —The plaintiff isa minor and 
claims in effect to have a conveyance, Exhibit I, set aside. Ex- 
hibit I is dated 20th August 1906. Under it, the-plaintiff’s father 
purported to convey the whole of certain ancestral property to 
defendants Nos. 2,3,4and5. At the date of Exhibit I, the plaintiff 
and the plaintiffs father were jointly interested in the property. 
The question whether or not Exhibit Lis binding upon the plaintiffs 
share in the property depends upon whether the purpose for 
which it was executed is a purpose binding upon minor members 
of the joint family. That purpose was to raise funds for “the 
fees and other expenses” for the defence of the plaintiffs father 
against charges under the Indian Penal Code, S. 232 (counter- 
feiting the King’s coin). 


Beni Ram v. Man Singh 4 is relied upon for showing that 
the purpose above referred to is a legal necessity: it is argued 
that in that case the prosecution ended in a conviction and yet 











“5. A. No. 299 of 1911. 6th Aprl 1914, 
1, (1911) I. L. R 84 All. 4. 2. (1911) I. L. R. 33 All. 472. 
8. (1856) 6 M. L A, 893. 4. (1911) I. D. R. 84 Al 4. 
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it was held that the expenses for defending the accused member 
of the family were a legal necessity: in the present case the plain- 
tiffs father was acquitted. Had the plaintiffs father: incurred 
debts for'his defence in the criminal proceedings and had the 
creditors of the father proceeded against this property, then 
according to the decision in Sumer Singh v. Liladhar! the plain- 
tiffs share in the property could have been sold in execution. 
When the question is as to whether there was legal necessity for 
a mortgage or sale, the following remarks of the Privy Council in 
Hanuman Persad’scase2 may have much relevance on thedecision. 

It is obvious that money to be secured on any estate is likely to be 
obtained upon easier terms than a loan which rests on mere personal 
security, and that, therefore, the mere creation of a charge securing 
a proper debt cannot be viewed as improvident management; the 
purposes -for which a loan is wanted are often future as respects 
the actual application, anda lender can rarely have, unless he 
enters on the management, the means of controlling and direct- 
ing the actual application. Their Lordships do not think that a 
bona fide creditor should suffer when he has acted honestly and 
with due caution, but is himself deceived.” Their Lordships 
were dealing with a mortgage but similar principles would 
apply with the necessary changes toa sale. The principle laid 
down in Venkataramanayys Pantulu v. Venkataramana Doss 
Pantulu® has no bearing on this case. What was considered 
was the distinction between antecedent debts and debts contract- 
ed concurrently with the sale or mortgage that is in question, 
whereas in the present case it is conceded by the appellants that 
there was no antecedent debt but the decision (it was argued) 
depends upon whether there was legal necessity for the sale of 
ancestral property. The Respondent's learned vakil met this 
argument by questioning whether the contention that the money 
was borrowed for a legal necessity was taken in the lower courts 
and submitted that it should not be permitted to be taken. The 
sixth paragraph of the plaint and the 3rd paragraph of the written 
statement of defendants Nos 2,3, 4 and 5 refer to this points 
They are in the following terms :— 


Para 6 of the plaint. “The sale deed mentioned in the plaint 
was, it appears, executed for meeting the expenses of the crimi- 


1. (1911) L L.B 38 All 479. “ 2. (1858) 5M. I A, 399 at 494. 
(1905) I L. R. 29 Mad. 200. 
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nal case against the Ist defendant. The case against the Ist 
defendant was one of counterfeiting King’s coin. “The sale is 
not legally binding on plaintiff. So much money was. not spent 
and there was no reason for spending somuch. The debt is not 
legally binding on plaintiff. This debt was not contracted for 
any family necessity nor for discharging antecedent debts.” 


Para 3 of the written statement of defendants Nos. 2, 3, 4 
and 5. 


“The purchase-money Rs. 200 was used for'proper expenses 
of the plaintiff and the Ist defendant. The Ist defendant is not 
a man of immoral habits. The purchase money was not used for 
immoral or illegal purposes. Therefore the purchase by these 
defendants is legal.” 


The issue on these allegations is issue (2) :—‘ Was the sale 
deed to defendants 2 to 5 executed and given in the manner 
alleged by plaintiff?” It is certainly a most unsatisfactory way 
of stating the question ‘for decision. The issue should have been 
framed in such a formas to make it clear on what point the 
plaintiff wished to attack the sale and the defendants to support 
it. Questions might have been raised on the pleadings :— 


(1) Whether the defendants made proper and bona fide 
enquiries as to there being any necessity for the sale. 


(2) If not, (a) whether the purpose for which the sale was 
effected was sucha purpose as would make the alienation legally 
binding on the plaintiff and 


(6) whether the consideration for the sale was, as a matter 
of fact, utilised for the purpose mentioned in the sale-deed: 


I am of opinion these questions arose on the pleadings and 
it isclear from the issues and from the judgments that these 
questions have not been considered by the lower Courts. The 
respondent contends that the appellants cannot now ask fora 
consideration of these questions as there were no cross-objections 
to the finding of the lower court that the sale was not binding on 
the plaintiff a finding which was twice arrived at by the District 
Munsif. The District Munsif had, however on each occasion 
dismissed the plaintiff's suit O. 41, R. 22 (2) C. P. C. and the real 
issues with reference to the validity of the sale-deed haye not as 
yet been adjudicated upon. 
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The question therefore whether the purpose for which the 
money was borrowed was not a legal necessity should have been 
considered by the lower Courts. It is a question of law and we 
have heard arguments upon it. I feel no difficulty in saying 
that in my own opinion that question should be answered in the 
affirmative. My learned brother is delivering a separate judgment 
on this point. Ihave had the benefit of reading the judgment 
he has prepared and I agree with it. 


It is clear from the terms of the sale deed and from the 
plaint itself that representations were made to the defendants 
that the sale was for the purpose above referred to. Under these 
circumstances it seems tome unnecessary to call for any fresh 
finding. The sale should have been held to be binding on the 
plaintiff and the appeal will therefore be allowed and the suit 
dismissed with costs in all the courts. 


Spencer, J :—It is clear to my mind that money spent in 
meeting the necessary expense of defending the head of a joint 
Hindu family in a criminal prosecution is money spent for legal 
necessity and for the benefit of the members of that family. For 
this proposition it is sufficient to refer to Bent Ram v. Man 
Singh 1 and Sumar Singh v. Liladhar 2. 


The former case is one in which in spite of the defence 
made at the trial the head of the family was actually convicted. 
Here the prosecution ended in acquittal. This is therefore a 
stronger case. In the words of the learned Judges who decided 
that case, “NO more pressing necessity could arise from the 
point of view of members of a Hindu family than the necessity 
for raising money to defend the head of the family against a 
serious criminal charge’’.. 


Respondent’s pleader on this point has referred us to Me 
Dowell and Co. v. Ragava Chetty 3 which was the case of a bond 
entered into by the head of a Hindu family as security for the 
due fulfilment of his duties as cashier in which capacity he com- 
mitted certain defalcations. As pointed out in the judgment, the 
taking of the misappropriated money was itself, a criminal offence 
and it was no part of the pious duty of the sons to pay such 
sums. But every man has a right to defend himself against a 


1. (1911) LD.R, 84. All. 4. 2 (1911) LL R. 88 All. 479, 
9. (1918) I. L. R. 27 Mad. 71,. 
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criminal prosecution, and it would be the duty of sons to assist 
him in his efforts to establish his innocence. The facts admitted 
in the pleadings and found by the lower Courts here are sufficient 
to prove legal necessity for Exhibit I although the point was not 
clearly taken at the trial. I therefore agree in thinking that 
the appeal should be allowed and the suit dismissed with costs 
throughout. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Mr. Justice Sankaran Nair and Mr. Justice Ayling. 


Muthu Ramakrishna Naicken ...Appellant* (2nd Defendant) 
D, 
Marimuthu Goundan and another. Respondents (Plaintiff). 
Hindu Law—Husband and wife—Jont exertwns—Property acquwed by—Pro- 
perty of both—Share of fe descends to her hews—Sh idhanam. 
Whre property was acquired by a man (a Hindu) and his wife. 
Held that the property belonged to both and on the death of the wife, har 
share descended according to the rules of inheritance prescribed for stndhanam. 
Appeal under clause 15 of the Letters Patent from the 
Judgment and Order of the Hon’ble Mr. Justice Miller, dated 
17th April 1913, in Second Appeal No. 1619 of 1912, preferred 
against the Decree of the District Court of Coimbatore in Appeal 
Suit No. 37 of 1912, preferred against the Decree of the Court 
of the District Munsif of Erode in O. S. No. 937 of 1910. 


The Court delivered the following 


Judgment :—Sankaran Nair, J.:—The plaintiffs sue as the 
legal representatives of one Mottaya Goundan to recover posses- 
sion of the plaint lands from the 1st Defendant, who held them 
as his lessee. The lease is admitted but the main contention is 
that the lands belonged to Mottaya Goundan’s wife, Ayyammal, 
from whose alleged heir, the 2nd defendant has purchased them 
and is now in possession. It is found by both the Courts that 
the properties were acquired with the profits earned by Mottaya 
Goundan and his wife, Ayyammal, in a trade which was carried 
on by both of them. Both the husband and wife were “ equally 
working together”. It is also stated that among the Padayachi 
community, to which Ayyammal and Mottaya Goundan belonged, 
the wife worked along with the husband “ for the purpose of the 

* L. P. A. No. 98 of 1918, «Sth Maroh 1014. 
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maintenance of the family and development of the family proper- 
ties.” The District Munsif decided, however, that, according to 
the strict theory of the Hindu Smrithis even the separate proper- 
ty of a woman earned by her by mechanical arts is subject to her 
husband’s control, and that, therefore, the money with which the 
plaint lands were acquired, was not Ayyammal’s peculium. He 
held that, though the properties were acquired in the name of 
Ayyammal, that is due to the fact that Mottaya Goundan wanted 
to shield his properties from the claims of his brothers and 
possibly also to the fact that Ayyammal was more intelligent than 
her husband. He further held that, assuming that Ayyammal 
and Mottaya Goundan must be deemed to have jointly acquired 
the plaint lands, on the death of Ayyammal, it became the sole 
property of Mottaya Goundan and as the plaintiffs are admittedly 
entitled to claim as the representatives of Mottaya Goundan, he 
passed a decree directing the defendants to surrender them to 
the plaintiffs. In Appeal the Subordinate Judge confirmed the 
District Munsif’s decision. His decision was confirmed by Mr. 
Justice Miller. This is an appeal from his Judgment. 


In the Lower Courts the main question that was argued 
appears to have been that the properties belonged solely to 
Ayyammal. In Second Appeal before us the main contention 
was that, on the facts proved, it cannot be held that the property 
belongs only to the husband. 


lf properties are acquired jointly by two persons, both of 
them males, the two would be joint owners. The question then 
is whether the fact that the properties in suit were acquired 
jointly by husband and wife makes any difference. If it was 
open to the wife to acquire property for herself by her own 
exertions during coverture, it would seem to follow that, if she 
acquired the property along with her husband, then they must 
be deemed to be joint owners. According to the Mitakshara, 
which is the leading authority in this Presidency, property how- 
ever acquired by a woman is her Stridhanam and on her death 
her heirs take it. This view is no doubt, directly opposed to the 
view maintained by the Daya Bhaga and certain other authorities, 
according to which that alone is Stridhanam which the wife has 
power “to give, sell or use independently of her husband’s 
control.” See Mayne’s Hindu Law (7th Edition), paragraph 610. 
Gifts to a woman in her capacity of bride or wife or given by her 
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husband or by her relations or by her husband's relations are 
admittedly her exclusive property with the doubtful exception of 
gifts of immoveable property by the husband in certain circum- 
stances. It is now also settled law in Bengal and Madras that 
the property inherited by a woman is not ber exclusive property. 
Her right with reference to the property otherwise acquired, 
according to the Mitakshara, “by inheritance, purchase, partition, 
seizure, or finding” has been the subject of much discussion. 
It has now been settled that she may acquire property by gift 
from strangers during coverture and that it would devolve on her 
heirs. See Ramasamt Padayachi v. Virasami Padayachi 1, It 
has also been held that property may be given to a husband and 
wife jointly and that property may also be purchased by them 
jointly. Her husband's interest in such property would devolve 
on his heirs and her interest in the property would devolve on 
her heirs. See Madavaraya v. Tirtha Sami 2. Property may 
also be devised to them jointly. See Muthumeenakshi Ammal v. 
Chandrasekhara Aiyar 8. This is also the conclusion arrived at 
in Salemma v. Latchmana Reddy +. There an inam land was 
enfranchised in favour of a woman, and the question was whether 
it was her stridhanam property descendible to her heirs or not. 
The texts were reviewed andit was held that the Mitakshara 
should be followed, unless there is such a consensus of opinion 
among the commentators prevalent in Southern India as to 
suggest that the Mitakshara has been departed from, or in other 
words, that it is open to a female to acquire ownership in any of 
the modes in which it is open to males, and all such property, 
with the exception of that acquired by inheritance, is her stri- 
dhanam, devolving on her own heirs. The learned judges accord- 
ingly held that a wife’s earnings and gifts to her by strangers 
are her stridhanam property descendible to her heirs. This is a 
direct decision on the point and is in favour of the appellant, 
But as our learned colleague has apparently taken a different 
view, we propose to review the Hindu Law texts on this point, 
though neither the texts nor the cases above referred to, we are 
informed, were cited before the learned Judge. 

The question, as we have already stated, is whether a 
married woman’s earnings are her exclusive property. Mr. 
Mayne adduces passages from the Vedas to show that in early 


1. (1867) 8 M. E O. R. 273. 2 (1877) L L. R., 1 M. 807. 
8. (1902) I. L. R. 27 M. 498, £ (1897) I. L. R. 21 M. 100. 
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times married women pursued indepefdent: occupations -and 
acquired gains by them. See Mayne’s Hindu Law VII Edition, 
paragraph 656. According to Manu (Ch. VII, Sloka 416), 
however, a wife is declared to have no property. The wealth 
which she acquires is said to be acquired for him to whom she 
belongs. Four of the commentators of Manu, and among them 
Medhatithi, take this to mean only that she is unable to dispose 
of her property independently of her husband. Another commen; 
tator, according to Mr. Bubler, the editor, seems to indicate that 
he took it to refer to her incapacity to earn money, by working for 
others.” See Sacred Books cf the East Vol XXV, page 326. 

The text that is generally referred to with reference toa 
woman’s earnings is that of Katyayana which is thus translated 
by Colebrooke in his Digest Vol. II, page 589, Sloka 470:—“ But 
whatever wealth she may gain by arts, as by painting or spin- 
ning, or may receive on account of friendship from any but the 
kindred of her husband or parents her lord alone has dominion 
over it: Of her other property she may dispose without first 
obtaining his assent. The commentator Jagannatha states that 
“ ‘arts’ in this text is expréssed in the plural number with the 
sense of ‘and the rest’.”” We have already pointed out that 
this text bas not been~followed in this Presidency as regards gifts 
from others than her husband’s or her own kindred. In the 
Dayabhaga this text is understood to imply that. “though the 
wealth be hers, it does not constitute woman’s property, because 
she has not independent power over it.” The Dayakrama 
Sangraha (Stoke’s Hindu Law Books, page 490) is to the same 
effect. Chapter II, Section ii, Sloka 29, states “ notwithstanding 
the woman has ownership in both descriptions of property, she has 
not independent power in regard to it” as the husband’s per- 
mission for its disposal is necessary. In the Viramitrodaya we 
find the same proposition laid down in Chapter V, Part I, Slokas 
2and 7. The ownership of the woman: in the properties is 
acknowledged ; it is only her power of alienation that is declared 
subject to the husband’s control. It is said “the denial is not 
of. their being woman’s property, but of its consequences, such 
as distribution etc.” Devala also mentions a woman’s gains 
as part of her separate property over which she has exclusive 
control.;and. which her husband cannot use: except in times of 
distress. Mr. Mayne thinks that the word is apparently used by 
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Devala in the sense of gifts. Mayne’s Hindu Law, VII Edi- 
tion, paragraph 663. All the texts, therefore, recognise, the 
wife’s ownership in the property acquired by her own labour. 
They only restrict her right of alienation and make it subject to 
the wishes of her husband. Mr. Mayne considers the question 
in paragraph 663 and his conclusion is that these texts with 
reference to the husband’s control do not seem to convey any- 
thing more than a moral precept, while the texts asserting her 
absolute power are “ express and unqualified”. It is unneces- 
sary to express any opinion as to the husband's right to control 
any alienation by his wife, as that question does not arise in this 
case. But we think that Mr. Mayne is right in his view that the 
property acquired by a woman by her own exertions during 
coverture is her own property which she is entitled to hold 
independently of her husband and that it devolves on her heirs. 
The Mitakshara is clear in favour of this conclusion and the 
other texts also recognise her ownership, though they convey an 
injunction that she is not to alienate the property without her 
husband’s consent. This is due to general incapacity of woman 
to deal with property. These texts do not over-ride the express 
provision of the Mitakshara which declares her self-acquisition to 
be her own Stridhanam ; and we are confirmed in this view by 
the decisions cited. 


We think, therefore, that the property in suit was the joint 
property of Ayyammal and her husband. If it formed joint 
property, there is no reason, for holding that, on the death of 
Ayyammal, her interest survived to her husband. In Madavs- 
raya v. Tirthasami 1 which we have already cited, the theory 
of survivorship was not recognised and it was held that the 
woman’s own heirs were entitled to her undivided interest. 
Ayyamal’s daughters, therefore, are the persons entitled to her 
property. They became co-owners with their father Mottaya 
Goundan on Ayyammal’s death. There is no finding that their 
right has been lost by adverse possession. Mottaya’s possession 
cannot be deemed adverse to his daughters who were co-owners 
with him. 

On this finding the plaintiffs, who claim under Mottaya, are 
only co-owners with his (Mottayan’s) daughters. The first 
defendant admittedly got into possession as lessee under Mottaya 
eT R am sa TT 
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the plaintiffs are co-owners, and no objection was taken in 
the lower Courts that they alone cannot maintain the suit; but 
the-first defendant set up the title of the second defendant; who 
is found by the District Munsif to have no title, as he purchased 
the property from Velayuda Goundan, who is not the heir of 
Ayyammal. Though the suit is one in ejéctment, a decree for 
joint possession may be passed. In the circumstances, we set 
aside the decrees of the Lower Courts, direct the District Munsif 
to restore the suit to his file, make the daughters or other 
representatives of Ayyammal parties to the suit, and pass a 
decree in accordance with law. The costs hitherto incurred will 
abide the result. 


Ayling, J :—I agree. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Tyabji and Mr. Justice Spencer, 


Chettikulam Prasanna Venkatachala 
Reddiar Appellant 
(2nd Defendant). 


v, 
The Collector of Trichinopoly Respondent (Plaintif 
Srirangammal (died) and 1st Defendant). 


Civil Procedure Code, S. 92—Sud under—Aliense from trustee—Declaration 
against—Tf claimable—O. 22 R. 411—Appeal by altenee—Death of trustee pending 
appeal—Abatemeni—‘' Right to sue''—Meaning of — Limitation Act, 8. 10— 
Assignes for consideration—Limitation in favour of, though not in good faith or 
‘without nofice—Effect of good faith and no notice 

Where ın a suit brought by the Collector under 8. 93 C.P.C. against the trustee 
as well as an alienee from him praying inter alsa for a declaration that the alienation 
in favour of the latter was not binding against the trust, a declaration having been 
made to that effect, the alienee appealed making the trustee as well as the Oollector 
parties but pending appeal, the trustee died and his legal representatives were not 
brought on record, 


Held that as the trustee was not a necessary party to the appeal, the appeal as 
against the collector did not abate. 


Held further that the cause of action against the alienee (who was an alienee 
for consideration) arose on the date of the alienation and more than six years 
having elapsed from that date, the suit was barred by limitation under Art. 120, of 
the Limitation Act, Limitaton will run in favour of alienees for consideration 
though they may not be alienees in good faith or without notice. Trust property in 
the hands of aliences far consideration in good faith and without notice cannot be 
followed at all. 


“A. No. 268 of 1911. 18th March 1014, 
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Per Tyabji J: The words ‘‘right to sue” when applied to appeals mean 
right to obtain relief.” 


,  Qtiaere whether alienees of or trespassers on trust property can be joined in a 
suit under S. 92 C. P. C. 


Appeal from the decree of the Court of the Subordinate 
Judge of Trichinopoly in O. S. No. 2 of 1910. 


On 9th December 1909. The Collector of Trichinopoly as 
representing the Secretary of State for India in Council instituted 
O.S. 2 of 1910 on the file of the Subordinate Judge’s Court, 
Trichinopoly under 'S. 92, C. P. C. for removing the Ist defen- 
dant from the trusteeship of certain chatram charities, and for 
other reliefs, and also for a decalration that an alienation made 
by the 1st defendant to the 2nd defendant of certain lands 
attached to the said charity, dated 26-1-1899 was not binding on 
the trust. The Subordinate Judge gave a decree as prayed for. 
The 2nd defendant filed this appeal. Since the filing of the 
appeal the 1st defendant who was made a Respondent to this 
appeal died and her legal representatives were not brought on 
the record. 


The Government Pleader for the Collector raised a pre- 
liminary objection that the appeal abated and argued :—O. 
22, R. 4, read with R. 11 applies to this case. The suit 
against 2nd defendant alone could not have been instituted 
without the 1st defendant being made a party. The right to 
sue therefore does not survive in the absence of somebody repre- 
senting the interest of Ist defendant. Further for a complete 
adjudication of the questions involved the lst defendant’s legal 
representatives are necessary parties. It may be that in case 
the appeal of the 2nd defendant is dismissed, the right of the 2nd 
defendant to recover damages from the lst defendant will be 
affected by reason of the appellate decree not being binding on 
the 1st defendant. Again the right of the beneficiaries under 
the trust to recover the value of the properties improperly 
alienated by the 1st defendant will be prejudicially affected by 
reason of the validity of the alienation being contested in a 
proceeding to which the trustee is not party. The question is 
“does the right to sue survive’? The question is not ‘does the 
right to appeal’ survive. Dharanjit Nurayan Singh v. Chandeshwar 
Proshad Narayan Singh 1 Srinivasa Chari v. Gnana ' Prakasa 
Mudaliar? , 

1. (1907) 110. W. N. 604. 2, (1906) L L. R. 30 M. 67. 
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T. M. Krishnaswami Aiyar for the appellant. 


The'word ‘right to sue’ in O. 22, R. 4 has been construed 
liberally to include ‘a right to obtain relief by legal procedure, ’ 
It ought not to be confined to a right to institute a suit Gopal 
Ganesh Abhyankar v. Ramachandra Sadasiw Sahasrabudhe 1 
This view has been accepted by the Madras High Court in Para- 
man Chetty v. Sundararaja Naick 2 and Josiam Thiruvengada- 
chariar v. Swami Iyengar 3. The view of the Allahabad High 
Court is the same Ram Sewak v. Lambar Pande *. 

The right to appeal is vested in every party individually and 
that is not taken away simply because another is dead. If in 
this case both the defendants had appealed together and one of 
them is dead, the appeal can certainly go on so far as the surviv- 
ing appellant on record is concerned. The position is in no way 
altered by reason of the deceased appellant happening to have 
been made a respondent, See Mehdi Husain v. Sughra Begam ë 
The section itself makes it clear that the appeal abates only as 
against the respondent whose representatives have not been 
brought on the record. See Chandarsang v. Khimabhai 6, Alla 
Bakhsh v. Madho Ram 1, Bai Full v. Adesang Pohadsang 8, Joy 
Gobind, Laha v, Moimiiotka Nath Banerji 9, Upendra Kumar 
Chakravarthi v. Sham Lal Mandal 10, Veerabadra Atyar v. 
Marudaga, Nachiar 11 Gade Sashamma v. Bulusu Venkata Surya- 
narayana 12 and Raj Chunder Sen v. Ganga Das Seal 18, 


The case in Dharanjat Naram Singh: v. Chandeswar- Proshad 
Naram Singh 14 is distinguishable as there the Court could not 
adjudicate on the matter in controversy without the represen- 
tatives of the deceased on record and is one of the class to which 
the case in’ Rajchandar Sen v. Ganga Das Seal 18 belongs. 

In this case there isa declaratory relief against the 2nd 
defendant in which he alone is interested. He has therefore a 
right of appeal against the plaintiff who has obtained that relief 
in the Court below. 





1. (1909) I. L. R. 96 B: 597. 2. (1902) I. L. R. 96 AL. 499. 
3. (1910) I. L. R. 34 M. 76. 4. (1902) I. L.R 25 A 27. 

5. (1902) I. L. R. 25 A206 at 208, 209. 6. (1897) I. L. B. 22 B. 718. 

7. (1900) I. L. B. 28 A. 92. 8. (1901) I. L. R. 26 B. 208, 206. 

9. (1908) I. L. R. 33 O. 580. 10. (1907) I.L.R-84C 1020 at p. 1028. 
11. (1910) M. W. N. 799. 12. (1914) M. W. N. 61. 


18. (1904) L L. R. 910. 487. 14. (1907) 110. W. N. 509, 
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The difficulties suggested by the learned Government Pleader 
will not arise having regard to the cases set up by Ist and 2nd 
defendants separately. 


At this stage their Lordships intimated that they will hear 
the appeal on the merits. 


T. M. Krishnaswami Aiyar for appellant submitted.— 


The 2nd defendant being a purchaser from the trustee was 
not a proper party to a suit under section 92. The Madras High 
Court has throughout held that a claim against an alienee from 
the trustee or a trespasser on trust property cannot be joined in 
a suit for reliefs mentioned in S. 92. C. P. C. Vide the decisions 
under the old Code Subbayya v. Krishna 1, Augustine v. Medly- 
cott 2, Srinivasa Ayyangar v. Strinivisaswami 3, Arunachella 
Chettiar v. Muthu Chettiar +, Rangasamt Naickan v. Vardappa 
Naickan 5, The changes in the old Code S. 539 as embodied in 
S. 92 N.C. go only to shew that if at all, the Legislature adopted 
the limited construction placed on S. 539 by the Madras High 
Court. A new right of suit and a new jurisdiction was created 
and therefore the section has to be interpreted strictly. See 
Maxwell pp. 412 and 521. Excepting these decisions, in all the 
decisions of all the courts are in favour of the view that strangers 
cannot be made parties to an administration action and the case 
in Sajedur Raja Chowduri v. Mohun Das Baishnar 8 has been 
dissented from in the subsequent cases Ghazaffar Husain Khas 
v. Yawar Husain T, Budh Singh Dudhuria v. Nirad Baran 


Roy 8, Budree Das Mukin v. Chooni Lal Johurry 9. See also Kasi 


Hassain v. Sajun Balkrishna 10, Lakshman Das Parashram v. 
Ganpatrav Krishna 11, Vishvanath Govind Deshmane v. Ram- 
bhat 12, Huseni Begam v. The Collector of Moradabad 18, The 
clause referring to other reliefs must be read as ejusdem generis 


‘and not as a head independent of the prior heads of relief. See 


Narasimha v. Ayyan 14, 


The section has been derived from the Romilly’s Act and it 
is settled law so far as Madras is concerned that S. 92 has to 


1. (1890) I.L.R. 14 M. 186. 2. (1892) IL.R. 15 M. 241. at 246, 
8. (1899) LL.R. 16 M, 81 at 88. 4, (1880) 23 M.L.J. 847. 

5. (1891) I.L-B. 17 M. 462. 6. (1897) I.L.R.24 O. 418. 

7. (1905) LL.B. 28 A. 119. 8. (1905) 2 C.L.J. 481 ab 439. 

9. (1906) I.L.B. 880. 789 at pp. 804, 805 10.11899) I.L.R. 24 B. 170 at1B1 
11. (1884) I.L.R. 8 B. 365 at 867 12, (1890) LL.B. 15 B. 148. 


18. (1897) LL.B. 20 A. 46. 14. (1888) 1.L.R. 12 M. 167. 


PART XVII] THE MADRAS LAW JOURNAL’ REPORTS 541 


be construed in the light of the decisions on the Romilly’s Act 
and hence very narrowly. See Attorney General v. Portreene 
Alderman, and Burgesses of Avon1 In re Manchester New 
College 2, Fairbrother v. Beale 8 Further sub-cl. (2) of S. 92, 
bars the other remedies and a statute barrving the common law 
remedies must be strictly construed. The relief regarding the 
vesting of the property does not imply a power to determine the 
validity of alienations. It is simply intended to complete the 
appointment of a new trustee. A trust implies ownership in the 
trustee with an obligation annexed to it. Without the vesting 
of the trust property the trust will be incomplete see, Kathiawar 
Trading Company v. Virchand Dipchand 4,Marbenton in Sandys”, 
Owen v. Owen 6, Foley v, Wontner 7 see also definition of trust 
in the Trusts Act S.75. 


The relief by way of declaration is barred by limitation as 
the suit is brought against the 2nd defendant more than six years 
from the date of alienation. Art. 120 applies QOt#appurakkal 
Thashate Soopi v. Cherichil Pallikkal Uppathumma 8 a direct 
authority for the position that knowledge of the cause of- 
action is not necessary for the running of time. See also Akbar 
Khan v. Turaban.®, Francis Legge v. Rambaran Singh 10 
Limitation runs against the trust in favour of purchasers 
for value see S. 10, Limitation Act. Even assuming that 
knowledge is necessary for: the running of time, there is 
evidence that the Collector had knowledge of the alienation 
more than 6 years before the suit. The suit was bad because 
it was not properly instituted so as to give jurisdiction. The 
section requires that the suit must be instituted by the Collector 
in his capacity as Collector and not in his capacity as represent- 
ing the Secretary of State. The section creating a new right of 
suit and a new jurisdiction. has to be strictly construed. The 
subsequent amendment of the plaint will not make the original 
institution an institution by the Collector. See Ramayyangar v. 
Krishnayyangar 11, The decision in 14 is wrong and has 
been based on an erroneous interpretation of the Privy 





1 (1868) 88 L J. N. 8.Oh. 172 2. (1858) 16 Beav. 610. 

8. (1849) 3 De G. J. &. 8. 637. 4. (1898: L. L. R. 18 B. 119. pp 180, 181 
5. (1845) 14 Sim. 622, 6. (1788) 1 Atkins. 496 8.0. 426 E.R. 918: 
7. (1820) 2 Jac. W. 8.0. 87 E.B. 621 8. (1909) I. L. R. 88 M. 31. 

9, (1908) I. L. B. &1 A. 9. 10. (1897) L L. R. 20 A. 38. 


11, (1686) I. L. R. 10 M. 185, 
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Council decision Darves Haji Mahomed v.. Jainudin 1 as ‘is 
pointed out in Jan Ali v. Rám Nath 2 and Gopal Dei v. Kuno 
Dei 8 and Chandu Lal Khushalji v. Nawas Jung Bahadur 4. 


The Government Pleader for the Collector. S, 92 has to be 
construed liberally. A section enacted to prevent breaches of 
trust and for the protection of charities must be construed so as 
to advance the remedy and suppress the mischief. The vesting 
of the property is one of the reliefs specified in that section. 
For the purpose of vesting the property, it is necessary to 
determine whether particular alienations of trust property are 
valid ornot. An adjudication in this behalf cannot usefully be 
made in the absence of the alinees. Hence the alienees are 
proper parties. Further the Legislature has not accepted 
the law as laid down by the Madras High Court as will 
be seen from the amendment made in S. 539 of the old 
code in the new S. 92, C. P. C. The last clause in the list of 
reliefs given in Sec. 92, ought not to be read as confined to such 
reliefs consequent upon or incidental to the heads of relief men- 
tioned before. Under that clause it is open to the Courts to grant 
such relief as they may think the nature of the case requires. 


Under the new code it is not necessary that a plaintiff 
should specifially ask for such other reliefs as the Court may 
deem fit to grant, See O. 7, R. 7, C. P. C. The ‘specific 
mention of ‘other relief as the nature of the case may require’ 
in S. 92, C. P. C. would seem to show that the legislature 
intended in Cl. (A) to constitute a head of relief independent of 
the prior heads of relief and to vest in the Court a very wide 
jurisdiction to grant the necessary reliefs in a case coming under 


S. 92. 


These heads of relief must also be read with the cause of 
action for a suit under S. 92, ie. ‘any alleged breach of any 
express or constructive trust’. It can hardly be that the Court 
which entertains a suit under S. 92 has no power effectively to 
deal with the breach of trust found to have been committed and 
this would be the result if it wcre held that strangers cannot be 
made parties to a suit under S. 92. 





1. (19067 LL.R. 80. B. 603. 2. (1881) LL.B. 8 0. $2: 
8. (1908) I,L. R. 26 A. 162, 4. (1896) LL.B, 218, 351. 


PART XVIII] THE MADRAS LAW JOURNAL REPORTS 543 


The decision in Sajedu Raja Chowdhri v. Gour Mohun Das 1 
takes the correct view of the scope of S. 92. This is followed in 
Ghasappar Husain v. Yamar Husain 2. 


The article of the Limitation Act that applies will be Art. 
120. Time will begin to run from the date when the right to 
sue accrues. The accrual of the right to sue necessarily pre- 
supposes a knowledge of the circumstances under which the 
said right arises. Hence the present suit for declaration is not 
barred. Art. 134 starts the time running from the date of transfer. 
Art. 120 does not say so. The language employed is different, 
Ranchordar v, Parvati Bai 3 Chiruvolu Ponnamma v. Chiruvolu 
Perraya ‘and Khajet Salimullah v. Abdul Khair Mustapha 5 
ref, 

The suit was rightly laid by the Collector himself. It is the 
Collector that verified the plaint. By a mistake the description 
was wrong. The case in 30 Bom. is entirely different. The Court 
has ample power of amendment under the new Code. 


T. m. Krishnasami Iyer replied. 
The Court delivered the following 


Judgments :—Tyabji, J.—The Collector of Trichinopoly 
is the plaintiff. The suit ıs instituted under Ss. 92 and 93 of 
the Civil Procedure Code. 

The first defendant (now deceased) was the alleged trustee 
and manager of the charities referred to in the plaint. The 
second defendant was alleged to be a transferee from the first 
defendant of a portion of the lands appertaining to the charit- 
able trust. 

The prayers against the Ist defendants were for removal of 
the Ist defendant from the trusteeship and for accounts. There 
was a prayer (b) “to declare the sale to the second defendant of 
the lands belonging to the charity to be invalid.” This is the 
only relief claimed against the 2nd defendant. There were other 
prayers for the appointment of a new trustee and for vesting the 
trust property in the trustee so appointed. The plaintiff obtained 
all the reliefs asked against both the defendants in the lower 
court. 








1. (1897) 1. L. R. 24C. 418. 2. (1905) I. L. R, 38 A. 112. 
8. (1899) I. L.R- 99 B. 725 P. C. ab796 4 (1906) I. L, R. 29 M. 890. 
5. (1909) I. L. R. 87 O. 268 at 264, 278. 
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There were appeals against this decree by each of the 
defendants. But the first defendant is now dead, and her 
representatives not having been brought on the record, her 
appeal has abated and has been dismissed by us. The present 
appeal is by the second defendant. 


It was contended before us on behalf of the plaintif that 
the second defeńdant’s appeal must also abate, inasmuch as the 
first defendant who was originally a respondent to this appeal is 
now dead and her legal representatives have not been brought on 
the record as required by O. 22. 


In my opinion the appeal does not abate. 


The mere fact that one of the respondents is dead and that 
his representative is not brought on the record will not make the 
appeal abate if the right survives to the appellant. In Gopal v. 
Ramachandra 1 It was succinctly stated that when the 
sections of the C. P. C., which are now replaced by O. 22 have 
to beapplied to appeals the words ‘the right to sue’ must be 
construed as meaning “the right to prosecute by law, to obtain 
relief by means of legal procedure.” This is not expressly stated 
in O. 22 R.11 which may be styled the interpretation clause of 
the Order. But several rules in the order become meaningless 
in their application to appeals unless these words are, added ; 
and the addition of these words would follow from giving to the 
expression “a right to sue” a meaning cognate to that which the 
rule expressly gives to the word “ suit” Gopal v. Ramchandra 1 
was followed in Paramen Chetty v. Sundaraja Naick 3. 


The relief which the second defendant claims in appeal is 
first, that, as he was not a necessary party to the suit, his name 
should be struck off from the record, and secondly that if there 
was any cause of action against him it was barred by limitation ; 
that in either case the suit should be dismissed as against him. 
If the second defendant is entitled to claim this relief, he is entit- 
led to do so in his sole right. The only person against whom this 
relief is claimed is the plaintiff. On the death of the 1st defend- 
ant, the second defendant’s right to claim this was not affected. 
A test for deciding whether the right survives was suggested by 
the Government Pleader: vız., whether the appellant can 





1. (1902) I. L. R. 26 B. 597 at 602, 608 and 607. 
2. (1902) T, L. R. 26 M. 499, 
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succeed, and the decree can be reversed, without bringing 
the legal representative of the deceased party on the record. 
‘This test is satisfied in the present appeal. The ques- 
tion on which adjudication is sought by the second defend- 
ant as appellant before us will not affect the deceased party. See 
Srinivasa Chari v. Gnanaprakasa Mudaliar. 1- An ingenious 
argument was put forward on this point, that the lower court’s 
decree entitled the 2nd defendant to sue the first defendant for 
damages for breach of covenant for title—if there was any such 
covenant; that the first defendant was consequently interested 
in the appeal ofthe 2nd defendant. The argument does not 
seem to require any detailed refutation. I hold therefore, that 
the appeal does not abate. 


On the merits, several questions of law were argued before 
us. It is necessary to deal only with the question of limitation. 
I am of opinion that the claim, if any, against the second defend- 
ant was barred. 

I express no opinion on the point whether the plain. 
tiff had any cause of action against the second defendant; 
but will assume that in the circumstances of this case, though the 
suit was brought by the Collector under Ss. 92 and 93 of the Civil 
Procedure Ccde such a declaration as is here sought by prayer 
(b) can be asked and obtained against a person who claims to be 
a transferee from the trustee. 


It was suggested in the first instance that the Collector's 
right to obtain this relief (assuming it exists) is not barred as 
S. 10 of the Limitation Act prevents the right to follow the trust 
property in the second defendant’s hands, from being barred by 
any length of time. Thesecond defendant has been found to be 
an assign for Valuable consideration and that finding has not been 
attacked before us. But it was argued that it has not been found 
that the second defendant is a transferee in good faith and that 
the mere fact of his being a transferee for consideration will 
not make the plea of limitation available to him, unless he is also 
a transferee in good faith. This contention cannot be upheld. 
Trust property in the hands of a transferee in good faith for 
consideration without notice of the trust cannot be followed by 
the beneficiary at all. See Trusts Act 8.64. The right to follow 
arises only where the transferee has not acted in good faith. 





1. (1906) I. L. R. 80 M. 67, 68, 69. 
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(1) If such a transferee has paid no consideration he is not an 
assign for valuable consideration within the terms of the Limi- 
tation Act S. 10, and in bis case a suit for the purpose of follow- 
ing trust property is not barred by any length oftime. But (2) 
where the transferee is an assign for valuable consideration, (a) if 
he has acted in good faith , without having notice of the trust he 
acquires immediate title tothe property under S. 64. of the Trust 
Act; or (b) if he has not acted in good faith, but has paid valuable 
consideration, he acquires good title after the lapse of the period 
necessary for extinguishing (under S. 28 of the Limitation Act) 
the right of the beneficiary to follow the trust property in his 
hands. This is in accordance with principle. Where there is 
valuable consideration for the transfer the original trust property 
is replaced by the consideration. There is no such consideration, 
and no question is raised here as to the adequacy of the considera- 
tion. 

If limitation can be pleaded then the article applicable to the 
suit is Article120. This wasconceded. It was argued, however, 
by the learned Government Pleader that time did not 
begin to run from the date of the execution of the sale 
of the 26th January 1899 which is alleged to have been 
made in breach of trust and a declaration of the invalidity 
of which is sought in prayer (b) of the plaint but that it 
began to run only from the time when the Collector was infor- 
med of the facts entitling him to take action under 8. 92 of the 
Civil Procedure Code. It was strenuously pressed upon us thata 
public officer, has no duty cast upon him to go round and 
examine public trusts and that suits which he is entitled to ins- 
titute must not be allowed to be barred though he may have no 
knowledge of his right to sue. The article must, however, be 
construed as it is, and I find myself unable to see how the mean- 
ing suggested by the learned Government Pleader can be read 
into the words ‘‘ when the right to sue accrues.” The article 
must be construed as it is notwithstanding that Art. 134 pres- 
cribes a period of 12 years from the date of the purchase from a 
‘trustee when possession is sought for. Ifthe Collector can sue 
under 8. 92 of the Civil Proceedure Code for a declaration against 
an alleged transferee in breach of trust, (on which point I 
express no opinion), then the suit must it seems to me be brought 
within 6 years of thesale. Time began to run therefore on 26th 
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January 1899, andthe suit was brought’ more than six years 
thereafter. It was in my opinion barred by limitation. 

The appeal will be allowed and the suit dismissed against 
the second defendant. The costs of both parties to the appeal 
in both courts will be payable out of the Trust funds, but the 
appellant will recover his whole costs first and the 1st respondent 
will recover his costs only out of the balance. Weare informed 
that some costs incurred in the lower court have been recovered 
by the Collector from the Appellant. These will have to be 
refunded to the appellant, and under S. 82 of the Civil Procedure 
Code we specify 4 months from tnis date for this being done. 

Spencer, J :—I agree that the appellant can obtain the relief 
that he seeks in this appeal without making the legal repre- 
sentatives of the 2nd respondent parties. 

In Durga Charan Sircar v. Jotindra Mohan Tagore 1 the test 
employed for ascertaining whether a particular defendant was a 
necessary party to the suit was to see (1) whether there was a right 
to some relief against him in respect of the matter involved in the 
suit; (2) whether his presence was necessary to enable the court 
effectually and completely to adjudicate upon and settle all the 
questions involved in the suit. The questions involved in an 
appeal do not necessarily include all the questions involved in 
the suit to which it is related. If we read ‘appeal’ wherever the 
word ‘suit’ occurs in the above passage and consider what 
are the reliefs asked for by the appellant in the present appeal it 
will appear that he can obtain all that he wants without the 
presence of the Ist defendant or her legal representatives. 

There has been considerable divergence of opinion in the 
reported decisions of Courts of India as to the scope of S. 539 
(corresponding to S. 92 of the code of 1908) before the present 
code became law. Now the question as to the powers of acourt 
proceeding under S. 539 to remove trustees (held to be within the 
competence of the court by Sabbayya v. Krishna? Husein 
Begam v. The Collector of Moradabad ® Girdhari Lal v. Ram 
Lal* Sajedur Raja Chowdhari v. Gour Mohum Das Baishnay 5 
and held to be without the competence of the Court by Nara- 
simha v. Ayyun® Rangaswams Naickan v. Varadappa Naickan 1 

1. (1899) I. L. R. 27 O, 493 at page 497. 
2. (1890) L L. R. 14 M. 180, 8. (1897) I. L. R. 20 A. 46. 


4. (1899) L L. R. 21 A. 200. 5. (1897) I. L. R. 24 O. 418. 
6. (1888) I. L. R. 12 M. 167. 7. (1891) I. L. R. 17 M. 489. 
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Budree Das Meekin' v. Choone Lal Johurry1 Budh Singh 
Dadhuria v. Niradharan Roy 2) has been settled by the legis- 
lature introducing clause (a) in S. 92 (1). It is still a debateable 
question whether alienees of or trespassers on trust property can 
be joined as parties to a suit under this section. It was held in 
Ghasaffar Husain Khan v. Yawar Husain? that alienees could 
be impleaded for the purpose of determining what properties are 
affected by the trust and in Sajedur Raja Chowdhari v. Gour 
Mohum Das Baishnay + that they could be made parties for the 
purpose of recovering from them properties improperly alienated; 
but in Augustine v. Medlycott® Strinivasa Ayyangar v. 
Strinivasa Swami 6 Kasi Hussain v. Sagun Balakrishna 7 
Arunachella Chetti v. Muthu Chettiar 8, Budree Das Mukim v. 
Chooni Lal Johurry® and Budh Singh Dhuduria v. Niradbaran 
Roy 1° it was decided that the section was not applicable to suits 
against strangers to the trust. 


Now assuming without accepting that the Government 
Pleader is correct in his contention that the object of the 
section as shown by the addition of clause 2 is to protect trusts 
against multifarious suits, that the words of the section are very 
wide, that the reliefs (a) to (g) are illustrative and do not limit 
the grant under (A) of such further or other relief as the nature 
of the case may require, the plaintiffs suit must still fail as 
against the 2nd defendant unless he can show that it is io time. 


The relief asked against the 2nd defendant is a declaration 
that the sale of the trust properties to him is invalid, This suit 
can hardly be treated as a suit for recovery of possession of 
trust properties for which article 134 would be appropriate. 


It was held in Ottappurakkal Thayath Soopi v. Cherichal 
Pallikhal Uppathumma 1 that the right to sue for a declaration 
that an alienation of property is invalid falls under article 120 of 
the Limitation Act and accrues at the completion of the docu- 
ment, not when the plaintiff obtains knowledge of the alienation. 
The second defendant purchased under Exhibit B on 26th 
January 1899 and the plaint is dated 7th October 1909. Article 





1. (1906) I. L. R. 39 O. 789. 2. (1905) 2 Oal. L. J. 481. 1. 
8. (1905) I. L. R. 28 A. 119, 4 (1892) I. L. B. 15 M. 94 
6. (1882) I. L. R. 16 M. 81. 6. (1899) L L. R. 24 B. 170. 
T. (1880) 28 M. L. J. 847. 8. (1906) I. L. R. 83 O. 789. 
9. (1905) 2 O. L. J. 431. 10. (1909) I. L. B 33 M. 81. 
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120 allows six years from the date of the right to sue accruing. 
The Sub-Judge finds that the Collector became aware of the 
alienation when he received the report of the Revenue Inspector 
Exhibit H dated 19th February 1905, but it appears that he 
was aware of some trust properties having been misappropriated 
and alienated when he passed the proceedings Exhibit 1 dated 
9th June 1899. I therefore consider that the relief sought 
against the appellant is in any case time barred, and I agree in 
dismissing the suit against him with costs to be paid as directed 
in my learned brother’s judgment. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Arnold White, Kt., Chief Justice and Mr. 
Justice Oldfield. 
In re Messrs. Crompton & Co. 


v. 
Secretary of State for India in Council. 


Ethics of oross-êzamination—S uggestron of counsel acting under mstructions— 
Dishonest act—Duty to substantiate the charge or withdraw—Jurisdictton of the Court 
to pronomeca upon the malter. f 


Their Lordships held that they hed no authority topronounceon the matter but 
at the express invitation of Counsel on both sides expressed it as their “pious opinion,” 
that the imputation complained of ought ın the particular circumstances to have 
been withdrawn 


16th March 1914. 
Nugent grant instructed by Branson and Branson for Appellant. 


The Hon'ble The Advocate General (F. H. M. Corbett) instructed 
by the Government Solicitor for the Respondent. 


The following extracts from the short hand notes of the argu- 
ment, before their Lordships may be found useful. 


Mr. Nugent Grant——I am exceedingly sorry to trouble your 
lordships at all. The Advocate-General will understand that 
this is no personal matter between himself and myself. I am here 
to represent my client Mr. Weston who is representing in his turn 
Messrs. Crompton & Co. In the course of the trial before Mr. 
Justice Wallis, I took exception, rightly or wrongly, I still believe 
—to the manner in which the Advocate-General sought tocon- 
duct the Government case in regard to the cross-examination of 
Mr. Weston. | shall refer your Lordships to the shorthand note 
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in order to show, if my view is right, that the Advocate-General 
sought to impute charges of forgery against Mr. Weston which 
charges he did not subsequently withdraw; and, I submit, in 
fairness to Mr. Weston the learned Advocate-General should 
either have substantiated those charges or should have withdrawn 
them. He has done nothing of the kind. The point to which 
I invite your lordships’ opinion is that whether the question that 
were put by the Advocate-General contained the suggestion of 
forgery and, if so, 1 desire an explanation from the Advocate- 
General as to the foundation on which he put those questions to 
Mr. Weston. In the lower court Idrew Mr. Justice Wallis’ 
attention to the questions as they were put by the Advocate- 
General and pointed out to his Lordship that the Advocate- 
General was accusing Mr. Weston of forgery, and before I 
concluded my address I again brought this to Mr. Justice Waills’ 
notice. His Lordship asked me to settle the matter ‘with 
the Advocate-General. I said I did not wish to do that as I did 
not wish to introduce a personal element into the matter. His 
Lordship forgot to give me a ruling. The matter came before your 
lordships and some reference has been made. I am either wrong 
or right. IfI am wrong I unhesitatingly apologise to the 
Advocate-General. On the other hand, if I am right, I think the 
Advocate-General should either substantiate those charges or 
withdraw them, because, I say, to put it mildly, it is very unfair 
for counsel in any position, much more so in the position of the 
Advocate-General, to make charges of this character against a 
1oan of Mr. Weston’s position who, by reason of the fact he was 


a witness in the case was unable to protect himself. 
* x, * 


Before I refer to the evidence I want to remind your Lord- 
ships of three documents of which your lordships have heard 
a considerable amount in the arguments presented to your 
Lordships concerning them. Your Lordships will remember 
that Mr. Weston stated that on the 8th July he received a 
specification for brick work which specification he returned, 
and to this specification was added a further specification 
for coursed rubble; and he received. it back on or about the 
27th July. The document which Mr. Weston received on the 
27th July was Exhibit J. That document is before your 
Lordships and your Lordships will see the original. Mr. Weston 
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wrote 26th July on it and altered it to the 27th. Itis Mr. 
Weston’s case that on the 11th August he signed a formal 
contract. ‘The contract which he signed on the 11th August 
refers to a schedule and specification dated 27th July. Ex. K. is 
the document of the 11th August, “the form of tender signed by 
“our Chief Engineer in India, Civil Department, Mr. Ronald J. 
Weston.” Mr. Weston’s case in the lower court was that on 
that date, the 11th August, he signed a specification and estimate, 
copies of which he sent to his Home Board by the next following 
mail. The specification which he sent to his Home Board was 
produced by Mr. Weston and marked HHH in this Court. 

The Chief Justice.—Does it purport to be a copy of the 
original specification. 

Mr. Grant.—It purports to be a copy of the original specifi- 
cation which Mr. Weston signed on the 11th August, a copy of 
which he asked his clerk to prepare and which was forwarded to 
the London Office shortly after 11th August. 


The Chief Justice—What became of the original. 


Mr. Grant.—I called upon the Government to produce it 
and they never chose to do so. If your lordships will kindly turn 
to book 2 page 94 at the end of Ex. HHH, you will see that it 
purports to be a copy of the document which was signed by “ M. 
Brown, 27th July, 1909, Executive Engineer, Madura Division. 
“Initialled M. B., 11th August 1909”. My case is, that the 
Advocate-General charged Mr, Weston with the forgery of that 
document. The suggestion is the original did not bear Mr. 
Brown’s initials ; or the date. 


The Chief Justice—The 11th August was the date of the 
contract ? 


Mr. Grant.—Yes, my Lord. Your Lordships will remember 
that HHH was not relevant to any specification in issue in this 
case. There was no issue as to whether HHH formed part of the 
Clibborn contract. The question was not whether the specifi- 
cation which formed part of the August agreement formed part 
of the Clibborn contract. As your lordships have heard over and 
over again it was the July specification that was in issue before 
Mr. Justice Wallis. It was the question before His Lordship 
whether the July specification formed part of the. Clibborn con- 
tract. Any questions directed by the Advocate-General to the 
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Inve Messrs, authenticity of this document must and could only have been: put 
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in for the purpose of impeaching Mr. Weston’s credit. 
* * * i 
The Chief Justice —Why do you say that any cross-exami- 
nation as to the authenticity or correctness of the copy is 


‘irrelevant. 


Mr. Grant.—No question has ever arisen that the document 
which is attached to the August contract is the same document 
which Government says was not attached to the Clibborn con- 
tract. The issue with regard to the Clibbom contract was 
whether the July or September specification was attached to it. 

The Chief Justice.—Is it not the suggestion of Government 
that the document which has not been produced does not bear thè 
initials “ M. B”. 

Mr, Grant.—My point is this, the document which the 
Government has not produced and which presumably in view of 
the questions put by the Advocate-General does not contain Mr. 
Brown’s signature and initials, was in-no way relevant to the 
issue before their Lordships as to what was attached to the Clib- 
born contract. I say the learned Advocate-General’s questions 
were directed towards the impeaching of Mr. Weston’s credit,. 
Now I take it that the Advocate-General considers himself 
governed by Sections 146, 147, 148 and 149 of the Evidence. Act, 

[Here Mr. Grant read the sections and then referred in somé 
detail to the questions and answers in the cross examination of 
Mr. Weston to show the trend of the cross examination. The 
following are some of the material questions with reference to 


HHH] 
* * * 


“Q. The alleged date of receipt atthe bottom of J 1 has 
“been altered. Is it your writing ? 

“A. It is my writing. It looks like 26 altered into 27: 
"Probably I put iton the same date. 

“Q. You say you put these dates at the end of July? 

“A. Yes. 

“Q. Why did you put 26 first and 27 afterwards. 

“A. I do not know. We sometimes make mistakes.” 

* k * 
Oldfield, J—Why will 27th be much better than the 26th ? 
Mr. Grant.—I don’t know. 
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. Oldfield, J.—I cannot see it, 

Mr. Grant.—I cannot explain. I do not know why the 
Advocate-General asked these questions. The 27th of course is 
the date on the specification given in the Clibborn contract. 

Oldfield, J.—That is no good to them, unless they could get 
it to the 22nd. 

Mr. Grant.—They had not made'up their mind at this stage 
whether the office copy was going to be the 22nd or the 27th. Now 
what is the suggestion contained in the questions put to Mr. 
Weston pointing to the fact that he altered the 26th to the 27th, 
that the office copy was prepared on the 28th, unless it was 
suggested that Mr. Weston put it on for the purpose of fabricat- 
ing false evidence. The questions are pointless unless it is 
suggested that Mr. Weston was fabricating false evidence for the 
purposes of this case in order to establish the identity of the 
document by putting the date 27th July. 

The Chief Justice.—The suggestion is he altered the 26th 
to the 27th for the purpose of making the, date correspond with 


the date in the oe contract. 
* * 


“Q This date in ae 27th July or the 26th July ’09, you 
“wish the Court to accept as the date which identifies the specifi- 
“cation referred to in the Clibborn contract ? 

“A. We have another copy that we received in August. 

“Q The Clibborn contract refers to a document which it 
“says is dated 27th July? 

" “A. Yes, 

“Q. Does the identification of that document rest upon this 

date ? 

“A, No, it doesnot. It rests upon the fact that it is the 
“same specification which I signed jn my contract on the 11th 
“August. 

“‘Court.—What is the specification signed by you ? 


“W siness.—It was attached to it.” 
* x * 


“Q. The specification for which you have put in pencil 27th 


“ July, is that the same specification as you refer to on the 13th 
“ January 1910 in the 3rd paragraph of Ex..Z as having been: 
“received on the 26th July? 
“A. It is the same specification. I wrote it without 
as looking up the date. I relied upon, my memory. 
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“Q. Itisa mistake? 
“ A. It should be the 27th. 


“Q. In the notes of the Conference FF2 you refer to, the 
“same document as having been received on the 28th July? 


“A. Yes. I had not the document before me when’ I 
“wrote the date. I was guided by my man practically.” 
* * * 


“Q. Is Exhibit 31 the copy which you sent to England? 

“A, Ido not know; the copy which I sent to England is 
“in England I suppose. 

“Q. Ex. 31 (a) purports to be a copy of that which you 
“sent to England? 

“A, Yes. That is so. It is the copy which was furnished 
“to the defendant’s solicitor. 

“Q. Was the copy specification which you sent to London 
“on the 11th August made from Ex. 31. 

“A, The copy which I sent to London was a copy of the 
‘ specification from the Public Works Department Office? 

“Q. Can you explain how it comes about that every other 
“ copy you sent to England except HHH does not bear Mr, 
“ Brown’s signature ? 

“A. Mr. Brown’s signature was put on it.” 

The Chief Justice —Where does Ex. 31 come from? 


Mr. Grant.—From the custody of the Government. It isa 
copy we provided the Government with before the suit. I am 
told that 31 (a) is the document we supplied the Government 
with after the suit. Ex. 31 is the document which was in our 
possession. There is no question about this, 


The allegation is that the specification which I sent to 
London HHH was made from Ex. 31 as it is nota copy of the 
document which I signed on the 11th August the original of 
which is in the Public Works Department. That allegation is 
perfectly clear, I may tell your lordships that at the time he 
put these questions I pointed out to the Advocate-General that 
it was an allegation of forgery. The Advocate-General denied 
it. The inference which I ask your lordships to draw, and the 
correct inference to be drawn from the Advocate-General’s cross- 
examination is an“allegation of forgery against Mr. Weston, that 
Mr. Brown’s initials were not in HHH, 
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The Advocate-General could not have put the questions to 
Mr. Weston acting under instructions which upon enquiry lead 
him to suppose he had reasonable grounds for thinking that the 
imputation was true. Because if the Advocate-Ceneral thought 
there were reasonable grounds for believing that the imputation 
contained in the suggestion was true the only proper and reason- 
able course was to insist upon his clients the Public Works 
Department producing the original of HHH. The document is 
in their possession and I called upon the other side to produce 
it and they have not done it. Yet the Advocate-General attempted 
to cross-examine Mr. Weston as to the falsity of a document, 
whose falsity he could prove unquestionably by producing a 
document which is in his possession. I submit that is the sort 
of cross-examination which will not commend itself to 
your Lordships. If Mr. Weston was stating what was in fact 
a monstrous untruth, the simplest way of proving it was 
to produce the document. I submit the non-production of the 
document was sufficient ground for the Advocate-General to 
believe and to know that he could not have believed that the 
imputations contained in those questions were true Your lord- 
ships will find at page 80 book 3 an admission by the Advocate- 
General in these terms :-—‘‘ His Lordship asked the Advocate- 
General whether his case was that it was another specificatiqn 
which was referred to in the agreement. The Advocate-General 
said he would accept J.1 as the specification referred’ to in the 
agreement of the 11th August.” Your Lordships may take it from 
me that HHH was identical in terms with J & J 1. What was 
his purpose in putting these questions as to the date unless it 
was to attack Mr. Weston’s credit with a view to show that he 
put the date and initials in the document in order to give the 
document an identity which it did not bear to connect it with 
the Clibborn contract. Having made the imputation of forgery 
against Mr. Weston it was their duty either to substantiate it or 
to withdraw it. That is the view I have taken and that is the view 
which I ask your lordships to take. As I told the Advocate-General 
more than once this is not a personal matter. I consider it a very 
serious attack for any Counsel, much more the Advocate-General 
to make a charge of this kind against a person of Mr. Weston’s 
position. 


In re Moastra. 
Orompton 
& Co. 

D. 
Becretary of 
State for 
India. 


In Ye -Mossre.' 
Crompton 
& Co. 


v. 
Seoretary of' 
Btata for’ 
Indis.: 


556 THE MADRAS LAW JOURNAL REPORTS [VoL. XXVI 


The Advocate-General.—Your Lordships have listened with 
great patience to my learned friend. Let me take him where he 
began and with reference to what he has been good enough to say 
about me, I assure him, I feel no ill-will whatever, and that when 
once this episode is closed my friend and I will be even better 
friends than we bave been before. But I cannot but regret that 
there is no note of apology, no tone of regret, in the attack which 
he thought fit to make on the leader of the Par. In order that 
my learned friend may substantiate his complaint he has to show, 
in the first place, that the questions were irrelevant. There is 
nothing in the position of Mr. Westen which places him above 
the trials of cross-examination. My learned friend spoke of him 
as if be were sacrosanct, Pandara sannadhi, a person who need 
notcome to court and who if he comes should be given a seat in the 
front row. Your Lordships must direct your attention to the 
question whether the matter was relevant—relevant not as my. 
learned friend said to the issue—but to the “suit or proceeding” 
which are the words in the Act. My learned friend read to your 
lordships two extracts from Mr. Weston’s evidence which puts it 
beyond question that Ex. HHH.— 


Oldfield, J—(ioterrupting). It will be of great assistance 
if before you begin commenting, you will tell us what the point 


was you were trying to make in the question ? 
T 


The-Advocate-General.—My questions speak for themselves. 
“ How do you account for the fact that one copy contains Mr, 
Brown’s signature while the other does not” It is a perfectly 
innocent question. 


Oldjeld, J.—Unless it was intended to build up some posi- 
tion. What was the position you were trying to build up. 


r The Advocate-General.—That is going back into the merits 
of the case. I cannot furnish this kind of explanation without 
travelling back to what has been closed- The contention of the 
defendants was that the specification referred to was dated the 
22nd July. These are my instructions. 


The Chief Justice —You mean that was your case. 


| The Advocate-General.—The specification the Government 


had in hand was one of the 22nd July eventually issued on the 20th 
September. Therefore it became important to test Mr. Weston’s 
memory as to the date of specification he was putting forward. 
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How, did the date 27th July, come into the Clibborn agreement 
at all? Therefore he had altered the date of receipt 26th July 
to 27th July, the date of the specification referred to in the Clib- 
born contract) That was why he was confronted with his own 
letter which referred to the specification having been received at 
one time on the 26th July, and at anothertimeonthe 28th July. 
That was why these questions were putas to the date of the 
actual receipt. 
* * * 

Oldfield, J.—The whole thing is as regards the specification 
referred to in the agreement of the 11th August. Then I under- 
stand you gave the point up and said you will accept J 1 as the 
specification of the 11th August. 


The Advocate-General.—As being the same as the one which 
was in the contemplation of the parties on the 11th August. My 
instructions are that Mr. Brown never signed any specification 
at all. 

The Chief Justice—Why not produce it. 

The Advocate-General—How could I produce something that 
was not signed and did not exist. 

The Ohsef Jtsisce.—You say you have no document correspond- 
ing to the document sent by Mr. Weston to London ? 

The Advocate-General.—With the signature corresponding cer- 
tainly not. Your lordships will see Ex. 31. This is the docu: 
ment of the 11th August, 1909. Copy received from the Solici- 
tors on the other side purporting to be a copy of thesame docu- 
ment and there is no signature of Mr. Brown at the end. 

The Chief Justice—Brown’s signature is not in this docu- 
ment. 

The Advocate-(feneral.—I believe it is sufficient to tell your 
Lordships that the questions put were on the basis of the instruc! 
tions furnished to me. 

Oldfield, J—I still do not understand the effect of your ad: 
mission. I do not quite know what you mean by it. 

The Advocate-General—-What we were resisting was the 
attempt of the plaintiffs to show that we had signed certain 
specifications, There is no specification dated 27th July. That 
date was created by the other side. What I admitted was that 
jt was not the September specification that was referred tò in the 
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August, contract, but it was an earlier specification, the one that 
is referred to as the 27th July. 

Oldfield, J.—You did admit the existence of the 27th July 
specification and in reference to that what was the point of the 
questions as regards the dates the 26th and the 27th. You were 
trying to get J 1 back tothe 26th. If you said there was no 
specification at all on the 27th July I could understand. 

The Advocate-General.—There were two points, one was 
whether it bore Brown’s signature and the other was whether it 
bore the date 27th July. Our case was that the specification 
described as the September specification was the one contem- 
plated by the Clibborn contract. 

Oldfield, J —Will you just tell us what the motives were in 
Mr. Weston’s mind when he altered the 26th to the 27th ? 

The Advocate-General.—The idea in our mind was. 

Oldfeld, J —(Interrupting). Not in your mind, but Mr. 
Weston’s mind, I am asking. 

The Advocate-General.—All I can say is that the date 29th did 
not correspond with the date mentioned in the Clibborn contract 
and the 27th was added., 

Oldfield, J—Supposing he left it as the 26th. 

The Advocate-General.—Then it would have left the whole thing 
in a state of flux. I think your Lordships will find my admission 
refers to the August contract and not to the Clibborn contract at 
all. The admission was made after this cross-examination. 


Oldfield, J—Do you mean by that your cross-examination 
was proceeding on mistaken lines. 

The Advocate-General.—Not for a moment. 

Oldfield, J.—1 cannot follow what the point Of your remark 
is, I am afraid. 

The Chief Justice—Is this what you say was the sugges- 
tion Mr. Advocate-General. Mr. Weston’s case is that the 
Clibborn contract was governed by the specification bearing 
date 27th July. On looking through the documents some date 
after the 27th July he finding that the date ona specification 
which he says was the covering specification was 26th July and 
in order to bring that date in the document in conformity with 
the date on the Clibborn contract he altered 26th to the 27th: 
I am bound to put it straight to clear the difficulty shared by 
my learned brother. 
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|The Advocate-General.—I think that is the case. 

The Chief. Justtce—If he were minded to commit a fraud a 
piece of India rubber would have been of greater use. 

The Advocate-General. —Possibly so my Lords. I can hand up 
my instructions for your Lordships to see if you like. 

Mr. Grant.—I have no objection to that. 

The Chief Justice—I would rather not see them. 

The Advocate-General—That is the suggestion. My instruc- 
tions were'that Mr. Brown had never signed any specification and 
Brown was not in India on the 27th July. 

The Chief Justice. —Those are your instructions. 

The Advocaie-General.—Those are my instructions, my Lord. 

The Chief Justece.—That makes the case even more extra- 
ordinary. 

“The Advocate-General.—It is your Lordships who are extract- 
ing this imputation from me. 

The Chef Justace—Not at all. When you offered to hand 
up your instructions I said I would rather not see them. 

The Advocate-General—Take the questions as they are on 
record. I-repudiate that it was a charge of forgery. 

Mr. Grant.—If it is not forgery I fail to’ understand what it is. 

The Advocate-General,—_It might possibly. come under S. 192 
of the Penal Code where a document is fabricated with the 
intention of using it in Court, but when Ex. HHH was sent to 
England there was no intention of using it here so that it could 
not apply. Then as to the relevancy I will refer your lordships 
10 85. page ‘line 2 :— 

“Q Will you explain how it came about that the Clerk of 
the P, W. D, quoted as the date of the specification the 27th 
July? There is nothing on the document so far as I can see to 
make it 27 ? 

“A. 1 presumed that he was taking the document that I had. 
already agreed to on the 11th August which is dated 27th July 

‘Court—What do you refer to? 

Witness.—I refer to the specification attached to the contract 
-which, I signed on August 11th which is dated 27th July.” 

The Advocate-Gencral—Can it be suggested that questions as 
to character are not questions relevant to the suit or proceeding ? 
When I asked. Mr. Weston to explain how it came about that 
the copy sent to England contained’ Mr. Brown’s signature 
whereas the. other documents, even the document sent to us by 
the,Solicitors on the other side did not contain it, my friend put an 
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interpretation of a charge of forgery on the question. He might 


as well have put on it an interpretation of a charge of murder. 
¥ 4 * 


The Chief Justice —l am anxious not to misunderstand this 
case. Isit admitted by you that Mr. Weston’s man made a 
copy ot the original document HHH, being a copy of that origi- 
nal document. 

The Advocate-General.—I have no information on the point. 
If Mr. Weston says so, I have no reason to doubt it. 

The Ohief Justice—In whose possession do you say is the 
original document of which Mr. Weston says his man made copy. 

The Advocate-Ceneral—We do not know what became of it. 
It ought to be in our possession. I have never seenit. He 
says it was a copy of Jor] 1. It may be it was J or Jl. It was 
on the table and it was copied. They are practically identical. 

The Chief Justece—According to your instructions this is a 
matter susceptible of a simple explanation by anybody who 
knew the routine of the office. 

The Advocate-General—I-do not see that a-knowledge of the 
routine of the office would help me. The fact'is that the docu-, 
ment was executed, as your lordships will see, with a certain 
degree of carelessness on both sides. 

The Chief Justice.—It was either possible or not possible to 
substantiate the allegations made against Mr. Weston. 

The Advocate-Generail.—The allegations against him have been 
made by his learned counsel | 

The Chief Justice—I mean the suggestions made against him 
in the cross-examination. It occurs to me it was either possible or 
impossible to show that these suggestions were well founded. 

The Advocate-General.—Mr. Weston himself writes on the Ist 
August 1909, that Mr. Brown is holiday-making. 


The Chief Justice —What is your answer. The suggestions 
were no doubt made. 


The Advocate-General.—No, my lord. No suggestion of the kind 
my learned friend bases his complaint on. I described it, when 
he made it, in the lower court as opera bouffe, and I am inclined to 
describe it so now. 

The Chief Justice—Do you suggest it was opera boufe. 

The Advocate-General—Yes, It was fantastic. J ask your 
lordships to ask the learned Judge fora report to give your 
lordships jurisdiction to take notice of it. I do not want your 
lordships to treat my learned friend’s complaint as the learned 
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judge did in the court below, I ask your lordships to call for a 
report from the learned judge 

The Chief Justice —Where is Mr. Grant’s re-examination? 

The Advocate-General.—On page 99. 

The Cheif Justece —Look at that second question on it in 
“order t> indicate that the original of which it is said to bea 
“copy was signed. “It is suggested that you were a party to 
“putting a signature by Mr. Brown. Were you a party toa 
“forgery in respect of that?” 

The Advocate-General.—lI say it is fantastic. I protested then 
against the suggestion putin that question. On two occasions 
before the learned judge I protested. 

Oldfield, J.—Do you suggest Mr. Weston put the signature 
on idly? 

The Advocate-General.—I gave him the opportunity of saying 
it was done by mistake. I gave him the opportunity of explaining. 

Oldfield, J.—When it came to the argument you might say 
there being no explanation, the Court must suppose that the 
signature was put in dishonestly. 

The Advocate-General.—When Colonel Clibborn gave his 
evidence, quite simply and plainly, to the effect that when he 
signed the Clibborn Contract he thought it was the July ‘specifi- 
cation, I felt there was no use going on. 

Oldfield, J —When you sat down after Mr. Weston’s cross- 
examination, you sat down with some idea of what you were 
going to do in argument. Mr. Weston not having explained his 
adding this signature, the presumption was that he had done it 
to treate a piece of evidence. It seefns to me the real reasons for 
obtaining the answers was to base a serious charge. 

The Advocate-General—I do not know what the charge 
would have been. 

Oldfield, J —It is perfectly possible you can charge a person 
with conduct which was dishonest but which was not criminal- 

The Advocate-General—As to whether J and Jl came to 
Mr Weston in their present shape, my learned friend has drawn 
your lordships’ attention to the evidence of Arputhanathan at 
page 142. If your lordships’ read that evidence carefully you will 
see how much assistance they receive from it. The first part of 
the answer is that “ it was the 8th July document,” tbe second 
part is “ it had been filled in ” and the third part is “I got a 
fresh document” What really happened, I defy any body to say. 
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I think I have been able to satisfy your Lordships that this 
document was a relcvant’ document, relevant: to the suit of 
proceeding. Then with great submission-there isan end of it, 
if itis relevant. It is only if it is irrelevant that ell these con- 
siderations come in. In view of my instructions that Mf. Brown 
had never signed any specifications and that Mr Brown was 
not in India on the 27th July, can there be any suggestion or 
suspicion that I had not sufficient ground for asking the ques- 
tions I did. I ask your lordships to give yourselves jurisdiction 
by asking the learned Judge for a report. 

The Chief Justice —-That is a complete answer with regard 
to one aspect of the case. You put these questions as you were 
instructed as a matter of fact that Mr. Brown was not in India— 
and his initials find no place in the original document. That, of 
course, is a complete‘answer as to professional conduct. 

The Advocate-General :—Nobody walking about here on two 
legs would suggest that I put the questions off my own bat to 
annoy Mr, Weston. My instructions are precise as to the sus- 
Picious change in the date. My instructions were that” the 
specification was handéd’ur'sent on the 8th July, that it*never 
came back again and my instructions go on to discuss the way 
in which notes were put on the top of Jl and soon. I want 
your lordships to get away from the exaggerated way in which 
this case was dealt with. I want your lordships to deal with’ it 
in a calm way and to express your opinion one way or the other. 

The Chief Justice :—It often falls to the lot of counsel to put’ 
questions on an hypothetical state of things,on the assumption 
that a state of things exists which he only thinks rnay exist, but 
in the present case you had not to make any hypothetical 
assumption as the basis of your cross-examination. 


The Advocate-General.—The basis of my cross-examination 
was a definite instruction. 

The Chief Justece-—But when the further question arose 
it was not a question of an hypothetical state of things. It was 
a fact which could have been proved ‘in two minutes by putting 
the man, whose initials were said to have been dishonestly insert- 
ed, in the box to say they never were in the originakdocument. 

* # ik 

Oldfield, J.—Speaking 'for myself entirely—Your instructions 
left you no choice but to put the questions. I do not quite under- 
stand why after that part of the case had been abanddned, there 
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was no unconditional withdrawal of those charges. Do-you still 
adhere to’ the suggestion that 26th was altered to 27th and the 
signature put on to create evidence. 


The Advocate-General.—_The witness has admitted that he 
altered the date. The facts are on record. 


Oldfield, J—When you have got it that the Clibborn contract 
contained the July specification, then:I don’t see what motive there 
could “be for the alteration. You.say the alteration” was: dishonest. 


The Advocate-General— When we argued the case in the Court 
below, 'and Colonel.Clibbern gave his evidence, the part of the case 
was not pursued 


Oldfield, J —You cannot abandon it for purposes of pleading, 
and treat it as holding good for imputing motives. 


The Advocate-General—The question was how did you come 
to make the alteration. It was left there. 


Oldfield, J —You say now you had no intention of founding 
any argument on it at any time. 


The Advocate-General—tI merely put the question and the 
man gave his answer. If the case proceeded on the lines on 
which it was originally intended to proceed, possibly we would 
have said that it was an unsatisfactory explanation, but no further 
evidence was called. It is either satisfactory or unsatisfactory 
according to the character of the person who reads it. I am 
quité sorry I cannot follow your lordship’s difficulty. Shortly, 
I submit the questions were relevant to the suit or proceeding 
under section 148 and therefore do not lie open to any objection. 
Secondly, if they were not relevant they were covered by my 
instructions and by the admission of the witness. Any counsel 
could have asked those questions, and, asa matter of fact, they 
were put by the permission of the Court in further cross-ex- 
amination because I was asked to prove the matter further. If 
the questions were irrelevant they were not only justified by my 
instructions but by the facts on record at the time. Your lord- 
ship will remember 10 Madras p, 28, Mr. Norton’s Case. In 
Ex GGG Mr. Weston had stated that Brown was away holiday 


making. That was sufficient to support my instructions. 
¥ 4 x 


Oldfield, J— (interrupting) Ido not quite understand. There 
are two branches of argument, first that the questions were 
wrongly put, and second that they have been put as the basis of 
the case which eventually having been changed, there was no 
withdrawal of the suggestion which has been made. You have 
said very little to.us about withdrawal. 
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The Advocate- General.—I think the explanation I gave in the 
lower court is quite sufficient- Your lordships will possibly be 
able to judge better, if you call for a report from the learned 
judge as to what was said in the court below. That the sugges- 
tion was a charge of forgery I have repudiated. 

` * * 


Mr, Grant.—The fdvocate-General has offered to show 
your Lordships the contents of his instructions. I ami sorry 
your Lordships did not consent to look into them. Since after 
having gone so far, he has further aggravated the matter by 
saying that Mr. Brown was not here on the 27th July, I must 
offer some explanation, It was not suggested to Mr. Weston 
in cross-examination that Mr. Brown could not have put his 
initials on the 27th July because he was vot here. No one 
knew better than Mr. Weston that Mr. Brown was not here on 
that date. It was simply mentioned for the purpose of prejudi- 
cing your Lordships’ mind, that the fact that: he was away is 
prima facie evidence that the document is a forgery. It isa 
most unfair method of cross-examination. We knew better 
than Mr. Weston that Mr. Brown was not here and was 
Mr. Weston likely if he intended forging the document to put 
Mr. Brown’s signature and date at a time when the whole of the 
Public Works Department knew that Mr. Brown was not here ? 
The Advocate-General’s suggestion is that the so-called altera- 
tions were made to bring the July specification into line with the 
Clibborn contract. If that is so, it must have been done subse- 
quent to the Clibborn contract and after it was known to 
Mr. Weston that this question would arise in a dispute in a 
Court of Law. It cannot be suggested that Mr. Weston could 
have supposed that before the Clibborn contract was entered 
into that this question would be discussed three years after 
in-the High Court of Madras. We know that HHH was sent away 
on or about the 11th August 1909: Was Mr, Weston able to 
foresbadow the case that would come up two years afterwards ? 

The Chief Justice—When do you say that Brown put his 
initials on the original document ? 

Mr Grant.—On the 11th August. 

The Chief Justice—When is he supposed not to have been 
in India. 

Mr. Grant-—On the 27th July. I take it that the Advocate 
General is endeavouring to substantiate this charge of 
forgery against Mr. Weston. Can he suggest any, reason why 
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Mr. Weston should have forged Mr. Brown’s signature and put 
the date July 1909 two years before this action arose? Their 
case is that Mr. Weston discovered the specification bearing date 
27thJuly. He finds Jl, dated the 26th and he alters it to the 27th. 
It is unintelligible for Mr. Weston to do this in order to make it 
clear that it is the specification referred to in the Clibborn con- 
tract at, adate subsequent. Why anticipate this difficulty in the 
August proceedings. I am not charging the Advocate-Genera] 
with professional misconduct. I say that the Advocate-General 
should set the members of the Bar a better example of professional 
etiquette, that when you attack a person in Mr. Weston’s position. 
if you cannot substantiate your position, the least you can do is 
to withdraw. I ask your Lordships to take my view. 

The Chief Justice.—Any observations which we may think 
necessary to make with reference to this matter will be made 
when we deliver judgment in the Appeal. 

On 17th April. When delivering judgment in the main case, 
their Lordships expressed the following , 

Opinion.-The Cf. Justice.-In the course of the Advocate-General’s 
cross-examination of Mr. Weston certain suggestions were made 
which Mr. Grant submitted on behalf of Mr. Weston imputed dis- 
honorable, if not dishonest, conduct to Mr. Weston. These sugges- 
tions were not substantiated and this being so, Mr. Grant on behalf 
of his client formally asked the Advocate General to withdraw them. 
The Advocate-General did not do so. We were asked by the 
Advocate-General and by Mr. Grant to express our opinion as to 
whether in the circumstances, the Advocate-General ought to have 
withdrawn the suggestions, One matter was in connection with the 
alteration of the date at the foot of Exhibit J 1. There is a pencil 
entry at the foot of Exhibit J 1, which, obviously, was originally 
July 26,and which was altered in pencil into July 27. The suggestion 
as to this was, so far as I understand it that July 26 was altered 
into July 27 so asto identify the specification which according to 
the plaintiff's case, was the specification referred to in the Clibborn 
contract. No attempt was made to convert the date as originally 
written. Mr. Weston said he wrote July 26 in the first instance by 
mistake. I see no reason to suppose that the alteration, or correc- 
tion, which Mr. Weston admits he made, was made with any similar 
or dishonest intention. It seems to me a matter of small impor- 
tance and I am not prepared to say that it was the duty of the 
Advocate-General for really to withdraw any imputation which 
he intended to convey in connection with the alteration of Jul, 
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26th into July 27th. The other matter to which Mr. Grant thought 
it necessary to call our attention seems to me to be more serious. 
It would: seem that the original of. the specification with 
reference to which the contract of AuguSt 11th (Exhibit R) was 
signed should be in the possession of Government. This docu- 
ment has not been produced. Mr Weston sent a copy of this 
specification to his London office. Exhibit H H H is a copy 
of the document sent to England. In the copy the letters M. B. 
(the initials of Mr. Brown) appear under date 11th August 1909, 
the date of the formal contract (Exhibit K); The suggestion made 
in the cross-examination of Mr. Weston, as I understand it, was 
that ‘he was a party to adding these initials to the copy knowing 
they did not appear in the original document. TheAdvocate- 
General was of course cross-examining on specific instructions. 
In re-examination Mr. Grant put it to the witness “ It is 
suggested that you were a party to putting a signature on (the 
copy sent to England) in order to indicate that the original of 
which it is said to be a copy was signed by Mr. Brown. Were 
you a party to a forgery in respect of that?” The witness’s 
answer was “ Certainly not”. Mr. Grant’s version, put in re-exa- 
mination of the imputation which he said the Advocate-General 
made on his client was not repudiated by the Advocate-General. 
The imputation, I suppose, is that Mr. Weston sought to manu- 
facture evidence in the plaintiff's favor by adding words to a 
copy of a document which he sent to his principals in England, 
which. to his knowledge the original document did not contain. 
That of course, is a very serious charge. It may or may not be 
criminal. It is certainly dishonest. The Advocate-General was 
not prepared to carry the matter further either by producing the 
original document or by putting Mr. Brown in‘o the box, In 
these circumstances Mr. Grant says the Advocate-General ought 
to have withdrawn the imputation. This raises a question 
of the Ethics of Cross-examinatipn of some delicacy and difficulty. 
My own view is (we have no authority in the matter and it is 
only my “pious opinion’’) that in all the circumstances and 
having regard to the character of the litigation and the parties 
to.the suit the imputation ought to have been withdrawn. I should. 
not have thought it necessary to say anything about this incident 
if we had not been expressly asked. both by the Advocate- General 
and by Mr. Grant to make some statement on the subject. 
Oldfield, J —I concur in this expression of opinion, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
In its Ordinary Original Civil Jurisdiction. 
Present :—Mr. Justice Sankaran Nair. 
V. V. Srinivasa Aiyangar (Receiver) Plaintiff. * 


D., 
V. Cunniappa Chetty and others Defendants. 

Letters Patent cl 19—Jurisdsction—B un for land—Clawn for damages for trees 
cut—Test—Deternunation of title so as to preclude us being raised wn another sust— 
Original Side,—Practice—Counsel's ‘0as— When instructed by party and by Vakil, 

Where, on the allegations in the plaint, title to land has to be determined 
either expressly or by implication so as to preclude it from being raised ın any 
subsequent sut, the suit is one for land within the meaning of cl 12 of the 
Letters Patent. 

Held, accordingly that a suit for the recovery of damages for trees cut and 
carried away {rom the plainhft’s casnarina plantation wasa swt for land within the 
meaning of that article. 

Where Counsel appears instructed by the party in person, the latter is entitled to 
claim as part of the costs decreed to him the reasonable fee paid to his counsel. 
Where Counsel 18 instructed by a Vakil, the Taxing Officer or the Court may certify 
for his fee in which case it will be recoverable in addition to the ad-valorem fee 
allowed for the Vak:l. 


C. P. Ramasami Aiyar for Plaintiff. 
M. A. Thirunarayana Chari instructed by V. Parthasarathi 


Aiyangar, Pattabhirama Aiyar and Visvanatha Sastri for 
Defendants. 


The Hon'ble the Advocate-General on behalf of the Bar. 

J. Krishna Row for the Bar Association and Chamier for 
Attorneys Association. 

The Court deiivered the following 

‘Judgment :—A preliminary objection is taken as to the 
jurisdiction of this Court. It is first objected that the 3rd 
defendant does not live or carry on ‘business in Madras and 
therefore the suit so far as he is concerned should be dismissed. 
Evidence has been taken on this point and I am of opinion 


that the suit is properly brought against the 3rd defendant. 


Original Side Rules—O. XVI, R. 191. If costs were awarded, and unless other- 
wise ordered by the Oourt, the award of the costs of the suit or Order, as the case may 
be, shall be inserted in the decree or order, followed by the words “when taxed and 
noted in the margin thereof ,’’ and the Registrar shall, upon production of the 
allocatur of the Taxing Officer, insert the amount of costs accordingly (which shall 
bear interest at the rate of 6 per cent, per annum from the date of taxation until 
payment), Provided always, that no costs shall be so noted after one year from 
the date of the decree or order without the order of the Court, to be obtained upon 
summons in chambers, and after‘notice to the order side. 

O. XXXVIII, R. 688. “An advocate may appear and plead upon all pro: 
ceedings in Court or in ohambers ; provided that the taxing officer sbell not, as 
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The evidence shows that he comes here to sell his casuarina trees 
and whenever he has any business to transact in Madras with 
reference to those trees he comes to Madras. Suits bave been 
brought here against him and he has been arrested on warrants 
issued against him in Madras. I accordingly overrule the 
objection so far as the 3rd defendant is concerned. 


The more difficult question that remains is whether the suit 
is one for land within the meaning of those words as used i in S. 
‘12 of the Madras Letters Patent. The suit is brought for. the. 
recovery of damages for trees cut and removed by the defendants. 
They are said to be trees in a plantation situated outside the 
limits of the ordinary original civil jurisdiction of this Court and 
the plaintiffs case is that this plantation wherein the trees stood 
is vested in him. The jurisdiction of this Court has to Fé deter- 
mined on the facts alleged iù the plaint. Now it is true no 
doubt that no relief with reference to the land is claimed, the 
only relief claimed being the recovery of a certain sum of 
money. But the plaintiff cannot obtain that relief without proving 
his title to the land and an averment made in the plaint that 
the land belongs to.him is necessary. If the title'to the land is 
denied. then, of course, evidence has to be given to prove his title. 
If it is admitted by thedefendants, then‘it is unnecessary to-decide 
the question of title; but in any subsequent suit between the 
parties the question of title to this land cannot be raised’ again: 
Either, therefore, by express decision or by implication the title 








between party and party, allow any fee in respect of his attendance at chambers or 
at the first hearing of a suit, unless the judge certifies that the case 18 a proper-one 
for the attendance of an Advocate, 


An Attorney may appear, plead and act upon all proceedings, provided that be 
shall not be allowed to appear or plead upon a hearing in Oonrt. 


A Vakil may appear, plead and act upon all proceedings whether in Court or in 
chambers. 


‘High Oourt ‘Fees Rutes.—O. 1V, BR. 29, As between party and party. no 
¢psts shall be allowed which do not appear to the Taxing Officer to have been neces 
sary and proper for the conduct of the case, or for defending the rights of the 
Party, or which appear to the Taxing Officer to have been incurred through over- 
caution, negligence, or mistake, or merely at the desire of the party. 


Vakils Fees ‘'O. VI, R. 68. The fees to be allowed to the Vakuls of the High 
Court shall be calculated according to tbe scales of fees prescribed by, and other- 
wise in accordance with, the rules now regulating the remuneration of pleaders 
on the Appellate Side of the High Court and in Oourts subordinate thereto, being 
Rules80 to 40 inclusive, of the rules made by the High Court under the Legal 
'Practiuoners’ Act, 1879, as from time to time amended.” 
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to the laad has to: be declared in this suit:and the matter becomes 
‘res judicata. Now, it appears to me that where on the allega- 
tion in the plaint the title to a land has.to be determined either 
expressly, or byimplication so as to preclude it from being 
raised in any subsequent suit, the suitis one for land within 
the,meaning of the words in S. 12 of the Letters Patent. 
Mr, Ramasami Aiyar relied upon the decision of this Court in 
Marappa Mudali v. S.T. McCarthy land upon the decision 
in Pattangowda v. Nilkant Lal Deshpande 2 in, which it was deci- 
ded that when a suit is brought in a Small Cause Court for the 
recovery of a certain sum of money and the plaintiff has to prove 
his title to any land in that suit then the title to the land comes 
only incidentally before the court and the Small Cause Court is 
not divested of its jurisdiction to try that suit. That may be so. 
But the ground: of these decisions is that the title to the land will 
not beres judicata in any subsequent litigation between the par- 
ties and When the title will not be res judicata between the par- 
ties it cannot be said that the question of title is properly before 
the court for determination. I am therefore of opinion that the 
suit is one for land, and it is conceded that if the suit is one for 
land it will not lie in this court. I accordingly dismiss the suit. 
As the 3rd defendant’s plea is disallowed. I make no order as to 
his costs. The plaintiff will pay the costs of defendants 1 and 2. 


Mr. Tirunarayanachaniyar applies for a certificate for coun- 
sel’s fee. Mr. Ramsami Aiyar opposes this on the ground that 
no counsel’s fee can be taxed in any case where he is instructed 
by a Vakil. Mr. Chamier supports him. The question has been 
argued earnestly for one entire day. Ishall therefore give my 
reasons for my conclusion. 


When a party is declared entitled to his costs, he is prima 
facie entitled to receive all the reasonable costs incurred by him 
in the conduct of the suit. The fee that he might have paid to 
a Counsel, Attorney or Vakil is included in his costs ; butsuch fees, 
of course, should not be unreasonable. 


The rule for taxation of costs therefore provides that when a 
party instructs an attorney, the attorney’s fees are to be taxed 
according to the scales in Appendix IV of the Original Side Rules. 
As an attorney cannot plead, it is necessary for him to instruct a 


1. (1991) LL. R 8M 194. i (1918) I. L R. 97 B. 675. 
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counsel, and therefore it is only right that a party should get the- 
attorney’s fees as well as the fees which were paid to counsel by 
the attorney on his behalf, and as it is the attorney who pays the 
counsel whom he instructs, counsel’s fee is included in his bill of 
costs. But as it is necessary for an attorney only to instruct 
one counsel in the conduct of the case, if he instructs also 
another counsel, then he is not entitled to get that fee as a matter 
of right. It is open to the Taxing officer not to allow it. It is 
also open to him to say under R. 29 of the High Court Fees 
Rules that it was necessary and proper that a second counsel 
should be engaged in the case; then he can allow the second 
counsel’s fee. Of course, the Judge can always certify for such 
counsel’s fee. 


Where a party appears by a Vakil, Vakil’s fees are fixed 
by O. VI, R. 63 of the High Court Fees Rules, and the 
amount of such fee is calculated where practicable according to 
the value of the suit and the amount fixed by the scale of fees 
framed under the Legal Practitioners’ Act, 1879. For the same 
reason that a second counsel's fee is not always allowed, it is 
only reasonable that when counsel appears instructed by a Vakil 
the counsel’s fee should not be allowed as a matter of course. 
A Vakil can conduct the case alone. He can act and appear 
and plead, and therefore there is no necessity for him to engage 
a counsel. He can do the work which an attorney and counsel 
together can do when a party appears by an attorney. But 
those reasons which influence the Court or the Taxing officer to 
certify for second counsel’s fee would seem to be also applicable 
to cases in which a Vakil instructs a Counsel. They would seem 
to apply with greater force, as it might be said that cases which 
required a second counsel would a fortiori seem to require a 
counsel when a party instructs a vakil instead of an attorney. 
This principle is followed in R. 533 of the Original Side Rules 
which allows the Taxing Officer to allow counsel’s fee in respect 
of his attendance at Chambers or at the first hearing of a suit 
when the Judge certifies that the case isa proper case for his 
attendance. The rule is not limited to cases in which the Advo- 
cate appears instructed by an attorney. 


It was then argued before me that a party is not entitled to 
claim as part of his costs, fee paid by him to counsel whom he 
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instructs directly without the intervention of an attorney or 
whom a Vakil instructs, because the rules about payment of fecs 
when a party appears by an attorney go to show that a party 
can claim the fee paid to counsel only when the counsel appears 
instructed by an attorney ; and the rules about payment of costs 
when a counsel appears instructed by a Vakil go to show.that no 
counsel’s fee can be allowed. The argument is that in attorney’s 
cases when costs are awarded under R. 191 they must be 
inserted in the decree followed by the words “when taxed 
and noted in the margin thereof,” and taxation of costs can 
only take place as provided .by O. IV which requires an 
attorney to present his bill of costs in which the fee -paid to 
counsel must be entered. There is no provision relating to 
payment of counsel’s fee, and it is argued, therefore, that it is 
only in cases in which an attorney may be able to present his 
bill of costs, and therefore cases in which an attorney appears that 
counsel’s fee can be awarded to the successful party. In my 
opinion, those who put forward these arguments forget that 
rules for taxation of costs only prescribe the procedure for recover 
of costs and the conditions subject to which they might be re- 
covered. The right to recover costs, and fees as part of costs, 
exists apart from the rules for taxation of costs. They cannot 
be intended or read to get rid of the right the existence of which 
is a pre-requisite to the taxation rules coming into operation. 
Moreover, they were framed at a time when it was not the prac- 
tice for Counsel to appear instructed by a party or Vakil. The 
rules, therefore, had not such cases in contemplation; and the 
rules which were framed to provide for, payment of costs when a 
counsel appears instructed by an Attorney cannot be construed 
to impose a restriction even indirectly by disallowance of fees 
upon counsel appearing instructed by a party ora vakil—a matter 
which was never contemplated by those rules. Again on the ques- 
tion whether any rules can fetter a judge in his judgment, I 
express no opinion; but it certainly cannot be done by implica- 
tion, and in express terms his power to award costs as prayed for 
is not taken away. 


Coming to the rules, it may be pointed out the argument 
that a party represented by-Counsel should not get the fees that 
he might have paid to him included in his costs, on the face of 
it, would seem to be unreasonable. It has been held by 
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Mr. Justice Wallis, and I agree with his conclusion, that it is 
open to a counsel to appear instructed by his client; and: if that 
is so, it appears to me that he is entitled to get as part of the- 
costs awarded to him the fee that he has paid to his,counsel. 
Otherwise, it would amount to the virtual prohibition of a party 
engaging a Counsel and the courts will undoubtedly struggle 
against a construction of the rules which has that result. 


Now taking the rule about attorney’s bill of costs, R. 191 
states that the procedure. therein prescribed should be followed 
‘unless otherwise ordered by the Court ;’ and an order certifying 
for counsel’s fee is such an order if it is inconsistent with that 
rule. R. 63 about Vakiľs fee states clearly that it applies'to 
fees “to be allowed to the Vakils.” Reading it with the rules 
30 to 40 of the Appellate Side Rules, I have no doubt that it 
ouly means that a Vakil cannot claim anything more for appear- 
ing, acting or pleading up to the date of the decree. It may 
also be pointed out that if R. 41 of the Appellate : Side Rules 
applies it can only operate when ad valorem fees are paid and 


-the argument to help the plaintiff in this case must cover other 


cases. Liberally construed, it would prevent higher costs being 
awarded when a party is represented by counsel and attorney. 


If I am right in my interpretation of R. 533, that also is 
against this view, as counsel may appear instructed by a Vakil 
who may claim as part of the costs the fee paid to the counsel. 
It was contended that this rule must be, read subject to R. 191 
and ©. IV; but in my opinion all these rules have to be read 
together and they certainly are not to be strained to include 
cases which were not in the contemplation of those who’framed 
the rules. 


I am therefore of opinion that when counsel is instructed 
by the party in person the ‘latter is entitled to claim as part of 
the costs decreed to him, the reasonable fee paid to his counsel, 
and when he is instructed by a. Vakil the Taxing Officer or Judge 
may certify for his fee. 


Certified accordingly. 
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IN THE HIGH COURT OF. JUDICATURE AT MADRAS. 
Present: Mr. Justice Ayling. 
Vannavalli Seshagir1 Row . Petitioner in C. R. P. No. 


312 J. 1913. 
v. 7 
‘Pammela Amenayya Sastrulu Petitioner in C.R: P. No. 
318 of 1913., 
v. 
Gopisetti Narayanaswami Naidu 
Receiver, Medur Estate of Ellore Respondent in 


C. R. P., Nos. 312 

and 313 of 1913. 

Surts Valuation Act, S 8—~Oourt Fees Act, S. 7 cl. (X1)—Valuatton for juris- 
diction, sanio as for Court Tees. 


Having regard to B. 8 of the Swts Valuation Act, valuationofa suit falling 
within c] (xi) of S. 7 of the Court Fees act is the same for purposes of jurisdiction 
as for Court fees. 

Petition under S. 115 of Act V of 1908, praying the High 
Court to revise the order of the District Court of Kistna in Mis. 
Appeal. Nos. 6 and 7 of 1912 preferred against the order of the 
Courtof the Subordinate Judge of Ellore in O. S. Nos. 18 and 
16 of 1911 respectively. 

The Hon'ble. Mr. B. N. Sarma for Petitioner. 

Mr. P. Nagabhushanam for the Respondents. 

The Court delivered the following 

Judgment :—The only question for disposal is as to; ‘the 
ċorrect valuation of the suit for purposes of jurisdiction. The 
District Judge has held that it is governed by S. 14 of the 
-Madras Civil Courts Act; for the petitioner it is argued that 
the ‘Subordinate Judge was right in applying S. 8 of the Suits 
Valuation Act (VII of 1887). 

The ruling relied on by the District Judge (Chalasimy 
Ramiah v.Chalasamy Ramasami | (does not in my opinion afford 
any support for his view that the present suit is one of which the 
subject matter is land so as to bring it within ‘the scope of S. 14 
of the Madras Civil Courts Act (III of 1873) and that this 
section governs the valuation for purposes of jurisdiction. At 
the time when the latter Act was passed, the wording and 
arrangement of S. 7 of the Court Fees Act was such that 
it was at any rate open to argument thata suit of this kind 


C. R. P. Nos. 812 and 81d of 1918. 20th April 1914. 
1. (1912) M. L. T. 165, 
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brought by the landlord to evict a tenant was for the possession 
of land and fell under clause (v). If so, itwas probably meant 
to be covered by S. 14 of Act ITI of 1873. Assuming that this 
was so and that a suit like the present one fell under clause (v) 
of S. 7 as that section originally stood, the enactment of Act VII 
of 1887 made no difference for such a suit would be excluded 
from S, 8 of the same. But a very important change was 
effected by Act VI of 1905. This Act amended the Court Fees 
Act by introducing in clause (xi) of S. 7a new category of suit 
“'(ce) for the recovery of immoveable property from a tenant.” 


The present suit undoubtedly falls under this category : and 
although Respondent’s vakil may be right in contending that, 
before the Amending Act, it fell under clause (V), the effect of 
the amendment was clearly to take it out of clause (V) (if it 
were even there) and put it into clause (XI) (cc). The indirect 
effect of the amendment would then be to enlarge the scope of 
S. 8 of Act VII of 1887 which applies to all suits other than 
those referred to in S. 7, clauses (V) (VI), (IX) and'(X) @) of 
the Court Fees Act- It certainly cannot be-contended now that 
this suit is not covered by S. 8 of ‘the Suits Valuation 
Act. Whether this effect was intentional or due to inadvertance 
may be a matter of speculation but is of no importance. The 
Acts must be construed as they stand. 


_ Adopting the most favourable view for Respondent vis., 
that section 14 of the Madras Civil Court’s Act at the time of its 
endetment was intended to cover a case of this kind, in the event 
of conflict, I think preference must be given to S. 8 of the Suits 
Valuation Act as the later enactment S. 14 of the Madras Civil 
Courts Act is referred to in the Suits Valuation Act, but I find 


nothing to indicate that S. 8 should be read subject to its provi- 
sions. l 


I must therefore set aside the order of the District Judge 
and restore that of the Subordinate Judge. The Petitióner will 
get his costs in this and the District Court from Respondent. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Ayling and Mr. Justice Tyabji. 


A. L. A. R. R. M. Arunachellam ... Appellants* (Plaintiffs:) 
Chettiar and others 
v. 

M. Muthayanai Thaven ... Respondents (Defendants) 

Estates, Lan’ Act, 3s. 4,27—Payment of rent on the basis of the cultivated area— 
Customs not sllegal. 

S. 4 of the Estates Land Act shonld be read subject to the provisions of S, 27 
and a custom of paying ront on the basis of only the cultivated area in the holding 
is not 1llegnl. 

Second appeal from the decree of the District Court of 
Ramnad at Madura in A. S. No. 851 of 1911 preferred against 
the decree of the Court of the Sub-Collector óf Ramnad in S. A. 
No. 760 of 1911. 


S. Sundara Raja Aiyangar for Appellant. 
T. Vardeppa Naikar for Respondent. 
The Court delivered the following 


Judgment :—We think that S. 4 of the Estates Land Act 
must be read subject to the provisions of S. 27 which states that the 
amount of rent must be presumed to be affected by the conditions 
which appertained to the holding in the preceding revenue year. 


But the Lower Courts found that by immemorial custom 
of the conditions appertaining to the holdings in the plaint 
Mittah is that no rent should be charged for lands left fallow, in 
other words, the rent for .the whole holding -in any particular 
fasli should be calculated only on the cultivated area. We think 
that condition is not against the statutory provision in S. 4 of 
the Estates Land Act as S. 4 by its opening clause saves such and 
similar conditions. Our view, we think is. supported by the 
judgment of this Court in S. A. 2034 of 1900. We therefore 
dismiss this second appeal (the plaintiffs Mittadars being the 
second appellants before us) with costs. 








8 A. No. 1375 of 1912. 2ist August 1913. 
43 
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IN THE HIGH COURT OF JUDICATURE AT.MADRAS. 
Present:—Mr. Justice Sankaran Nair and Mr. Justice 


Bakewell. 
Nanjaya Mudali and another Ist and 2nd Defendants 
* Appellants. 
v. 
Shanmuga Mudali and others Plaintif and Defendants 
Nos. 3 to 9— Respondents. 
Alienation—Joint family—Alienation by member—IWhether aonee tenant-m- 
common—Oulcaste—Ezelusion. 
The 8rd defendant one of five coparcaners conveyed to the predecessor in title 
of the 1st defendant, his 1/5th share in the family propertios by Exhibit I in 1891, 
Subsequently two of the coparceners died and the 8rd defendant in 1904 conveyed 
by Exhibit A, his interest in the family properties to the plaintiff. Plaintiff 
brought the present suit for recovery of the share conveyed. The defence was that 
the 3rd defendant by the execution of Exhibit I ceased to be coparcener and that 
plaintiff obtained nothing under Exhibit A. 


Held that 
Where a member of a jomt Hindu family alienates his share, the alenee does 


not become thereby a tenant-m-common with the other co-parceners, he can only 


enforce his right by partition 

The alienor remains a member of the coparcenary and his share fluctuates 
according as there are births and deaths subsequent to the alienation. 

Where a member of a jomnt Hindu family become an outcaste and 1s excluded 
from enjoyment of the property for more than 12 years, bus right in the family 
property becomes extinguished and he cannot subsequently alienate the property. 

Sreenivasa Sundara Thathachariar v. Kiishnasawmi Iyengar (1) Subba Rao v. 
Anantanarayana Iyer (2) not followed Venkatarama v. Meera Labar (8) Palani 
Konan v. Masa Konan (4). Deendyal Lal v. Jugdup Narain Singh (5) Surqy Bunsi 
Koei v. Sheo Pershad Singh (P.O) 6) Hards Narain Sahu v. Rude Perkash 


Masser (7) Ramkishore Kedarnath v. Ram Rachpal (8) ref.. 

Second Appeal from the decree of the Court of tbe Subor- 
dinate Judge of Madura East in Appeal Suit No. 172 of 1909, 
preferred against the decree of the Court of the District Munsif 
of Dindigul in O. S. No. 642 of 1906. 

K. B. Ranganadha Aiyar for Appellant. 

T. R. Ramachandra Atyar and, T. R. Krishnaswamy Atyar 
for Respondents. 

The Court delivered the following 

Judgments :—Sankaran Nair J:—The 3rd defendant, a 
member of a Hindu family, conveyed his one-fifth share in cer- 
tain joint family properties in 1891 by Fxhibit I. That interest 


* 65th December 1913. B, A. No. 161 of 1911 
1 (1912) 11 M. L. T. 312. 2, (1912) 28 M. L. J. 64. 
8. (1889) I. L. B. 18 M. 275. 4. (1896) I. L. R. 20 M, 243. 
6. (1877) L. R. 4 L A. 247. 6, (1878) I. L. R. 6 0. 148. 


7. (1883) I. L. R. 10 0. 626. 8. (1913) 14 M. L. T. 168. 
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has now vested in the 1st defendant, his father. Two of his 
brothers died, and in 1904 the 3rd defendant again transferred 
all his interest by Exhibit A. At that time, on the footing that 
he was.a co-parcener, his interest amounted to one-thrid. The 
plaintiff has acquired the rights conveyed by Exhibit A and he 
now seeks to recover: possession. 


The Subordinate Judge has held that the plaintiff is entitled to. a 
two-fifteenths share of the properties, that is the difference between 
one-third and one-fifth and this is an appeal against that decision. 


The first question that is argued before us is that by the 
transfer in 1894 the joint tenancy was put an end to and the 
3rd defendant’s first alienee became a tenant in common with 
the other co-parceners so far as the property was concerned and 
that therefore by the death of the other co-parceners no interest 
accrued to him by survivorship; and for this the decisions of 
Benson and Miller JJ. in Srinivasa Sundara Thathachariar v. 
Krishnaswami Aiyangar land of Benson and Sundara Aiyar, Jd. 
in Subba Row v. Anantanarayana Aiyar 2 are relied upon. 
These Judgments follow the opinion of Krishnaswami Aiyar J. 
in Chinnu Pillai v. Kalimuthu Chetti 8, 

It is argued before us that these decisions are not sound and 
that the alienation of a co-parcener’s interest in a portion of a 
joint family property does not make the alienee a tenant in 
common with the other co-parceners in the property so alienated. 
On principle it is difficult to support the proposition. 

‘When a co-parcener alienates his share in certain specific 
family property, the alienee does not acquire any interest 
in that property. He can only enforce his rights in a suit for 
partition. In dividing the family properties the court will, no 
doubt, set apart for the alienating co-parcener’s share the property 
alienated if that can be done without any injustice to the other 
co-parceners, and such property, if it is so set apart, may be given 
to the alienee as the transferee of such co-parcener. But this is 
only an equity and the alienee is not, as of right, entitled to 
have the property so allotted. If such property is not so set 
apart, then the alienee would be entitled to recover that property 
which was allotted to his vendor for his share, though it may not 
be the property that was alienated to him so far as he is concerned. 


1. (1912) 11 M. G. T. 819; 161. C. 854, 
2. (1918) 23 M. L. J. 64, 8, (1910) I. L. R. 85 M, 47, 
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This law has been and repeatedly laid down in various cases by the 
other High Courts also. (See Hem Chander Ghose v. Thako Moni 
Debi !, Amulak Ram v. Chandan Singh 3, Narayan Bin Babaji 
v.Nathaji Durgaji?. Pandurang Anandrav v.Bhasker Shadashiv £ 
Udaram Sitaram v. RanuPanduji and Venku Panduji 5. 

This, of course, is inconsistent with the view that the alienee 
acquires any interest in any specific property. The co-parcener 
who alienated has himself no such interest. It is difficult to see 
therefore, how the alienee could acquire such an interest. 

For the same reasons, it has been held by this Court that 
an alienee cannot sue for partition and allotment to him of his 
share of the property alienated, (See Venkatarama v. Meera 
Labbai 8 and Palani Konan v. Masakonan 17, This again is in- 
consistent with the view that a purchaser becomes a tenant in 
common with the orders in the specific property alienated. 
They have not been overruled or dissented from and are incon- 
sistent with the cases above cited relied upon by the‘appellants. 

In Deendyal Lal v. Jugdeep Narain Singh 8a suit was 
brought by a son to recover the property sold in execu- 
tion of a decree against his father. The Subordinate Judge 
passed a decree fora moiety of the family property claimed. 
That decrée was reversed by the Appellate Court which dismissed 
the suit. The High Court, however, gave the plaintiff possession 
of the whole of the property, not merely the plaintiffs‘share. In 
appeal before the Privy Council, their Lordships laid down the 
position of a purchaser in the following words :—“ It seems to their 
Lordships that the-same principle may and ought to be applied to 
shares in a joint and undivided Hindu Estate; and that it may 
be so applied without unduly interfering with the peculiar status 
and rights of the co-parceners in such an estate, if the right of 
the purchaser at the execution sale be limited to that of com- 
pelling the partition, which his debtor might have compelled, 
had he been so minded, before the alienation of his share took 
place.” In accordance with such declaration, they held that 
the decree which awarded possession of the joint family property 
was right, but they added a declaration that the purchaser was 
entitled to take proceedings to have his alienor’s share and 


1. (1898) I, L.R 200. 588. a (1902) I. L. . 24 A. 488. 
8. (1908) I. L. R.28 B. 201, 4, (1871) 11. Bom. H. C. R. 72. 
5 1875) 11, Bom. H. O. R 76. 6. (1989) L L. R. 18 M 275. 


7 (1806) I. L. R. 20 M, 948, 8. (1877) L. R. 4 I. A. 247, 
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interest ascertained by partition ; this was the principle which 
was subsequently acted upon by their Lordships. 


In Suraj Bunst Ker’s case 1 their Lordships passed a 
decree confirming co-parceners in their possession of the joint 
family property including the share of the alienor subject to such 
proceedings as the ahenee might take to-ascertain the share that 
he obtained by means of partition. The decree assumed that 
till such partition the alienee did not acquire any right to posses- 
sion. (Suraj Bunsi Kozr v. Sheo Prasad Singh 1.) In the 
judgment of the Privy Council reported in Hardi Narainsahu v. 
Ruder Perkash Misser ? their Lordships decided that in similar 
cases where the alienee has got possession of the property he 
should be turned out‘ of possession of the whole of the property 
and that the other co-parceners should recover posssession of 
the sdme subject to a declaration that the alienee is entitled to 
demand a partition of the share of the alienor. 


The decisions negative any right of the alienee to possession 
and his status as a tenant in common although he might have 
obtained -possession of the property in execution of a decree 
against one of the co-parceners. 


So far as Madras is concerned, there is no distinction in this 
respect between the rights‘of a purchaser in execution of a decree 
and*by private alienation; and in Ramkishore Kedarnath v. 
Ramrachhpal 8, which isa recent case of private alienation, the 
Judicial Committee pointed out that the members of a family who 
were not bound by the alienation were entitled to recover 
possession of the entire property as they were entitled to it as 
joint family property and desired to enjoy it as such. They also 
pointed out that in a suit for such possession it may be open to 
the Court to make the whole or any part of the relief granted to 
them conditional on their assenting to a partition, so far as regards 
the alienor’s interest in the estate, so as to give effect to any 
right which the alienee may be entitled to, claiming through the 
alienor. The two Madras cases above referred to as well as these 
Privy Council decisions do not seem to have been considered by 
the learned Judges in arriving at the conclusion that the alienee 
becomes a tenant-in-common of the portion of the joint family 


1. (1879) I. L. R. 6 ©. 148. 2. (1888) I. L. R, 10 0. 626, 
3. (1918) 14 M, L. T. 168, 
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Nanjoya property aliented. The decisions of the other High Courts cited 


aia by Krishnaswamy Aiyar J. if opposed to these decisions, cannot 
Shanmuga 


Emak be followed nor has the decision of the Full Bench in I. L. R. 35 M. 
— 47 anything to do with the case. It only détermined the time for 
Sankaran ascertaining the alienating co-parcener’s share which passed to 


the purchaser. I am accordingly unable to follow the decisions 
relied upon by the appellants. 


The other question is whether the interest of the 3rd defen- 
dant has been lost by prescription. It is found that he became an 
outcaste in 1891. It is also found that he was driven out of the 
family and that he did not enjoy the family properties. This is 
clearly exclusion, and as twelve years have elapsed since the date 
of exclusion, it appears to me that he had lost all his interest in 
the joint family property and that therefore the plaintiff did not 
acquire any interest under Exhibit A. The decree of the Subordi- 
nate Judge must for this reason be reversed and that of the 
District Munsif restored with costs in this and the Lower 
Appellate Court: 


Bakewell, J:—I have had the advantage of reading the 
judgment which my learned brother has just delivered and I 
entirely concur therein; since, however, we are differing from 
learned Judges of this court for whose opinion I have the highest 
respect I think that I: should also state my reasons. 


The historical development of the law relating to the ‘pro- 
perty of the joint Hindu family whereby a member of the family 
lias obtained a power of disposipg of his interest in the joint 
property, is well described by Mr. Mayne in his book on Hindu 
Law (paragraphs 353 to 360) and he shows that this power is 
contrary to the theory of the ancient Mitakshara law and is due 
to modern ideas and is the creature of judicial decisions. 


It is clear that an ordinary member of a family cannot 
convey to his alienee a larger interest in the joint property than 
he himself possesses, and it is desirable to consider shortly the 
nature of that interest. It is not strictly comparable to any 
interest under any other branch of the law of property or of 
contract, still less can it be compared to joint tenancy or tenancy- 
in-common under the law of England. In Appovier v. Rama 
Subba Aiyar 1, Lord Westbury states that “ according to the 








1 (1966) 11 M, I. A. 76. 
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true notion of an undivided family in Hindu law, no individual 
member of that family, whilst it remains undivided, can predicate 
of the joint and undivided property, that he, tbat particular 
individual, has a certain definite share”; and, when he speaks 
of the severance of a joint tenancy and its conversion into a 
tenancy in common, he is careful to point out that he uses the 
language of the English law merely by way of illustration. With 
all respect, I think that the learned Judges from whom we are 
differing by using these terms, have imported from the English 
law some of the ideas which they connote. 

If, in order to describe the development of this branch of 
law, it be permissible to compare it with another branch of law, 
I would prefer to use the law of partnership rather than the 
English law of property, in the same manner in which it was used 
by their Lordships of the Privy Council in Deendyal’s case 1. A 
member of a joint family cannot any more than a partner, 
introduce a stranger into the community, he cannot for his own 
benefit alienate or deliver to a stranger a particular portion of 
.the common property, and he cannot obtain his share of that 
property without winding up the concern; and his interest is, 
therefore, a right to a share of the general assets after the com- 
mon liabilities have been discharged, and not aright to a share 
of any specific property of the family. It has -accordingly been 
frequently held that his remedy is a suit for the partition of the 
whole of the property, and not of specific property as is pointed out’ 
by Sundara Aiyar J. in Narayanaswami Naidu Garu v. Tiru- 
malasetti Subbayya 2. 

I must respectfully dissent from the dicta of the same 
learned Judge in Subba Row v. Anantanarayana Aiyar 3 
and of Krishnaswami Aiyar J in Iburamasa Rowthen v. Theruven- 
katasami Naik 4 that the question whether a suit for general 
or for partial partition will lie, is ‘‘one relating to processual 
law and must be decided not according to any rule of Hindu 
law but according to the principles of Givil Procedure.” A 
suit for an account of the property of an undivided family 
and an enquiry as to its liabilities, that is for general 
partition, is necessitated by the nature of the interests of the 
plaintiff and his co-parceners; the circumstances of a parti- 
cular case may enable this procedure to be dispensed with, 


1. (1377) L. R.41L A. 247 at 256. 2, (1912) 2t M. D. J 80, 
8, (1912) 28 M. L. J. 10. 4. (1910) 34 M 269, 
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but the general rule remains that each co-parcener may ask that 
it should be followed. It has been clearly laid down by their 
Lordships of the Privy Council that the purchaser of the interest 
of a co-sharer in a joint family estate under a sale in execution 
of a decree, or under a voluntary sale in the Madras Presidency, 
stands in tbe - shoes of the co-sharer, and acquires the right as 
against: the other co-sharers to compel a partition (Deendyal’s 
case); the interest which is purchased is not the share at that 
time in the property, but is the right which the alienor would 
have toa partition. and what would come to him upon the 
partition teing made (Hardi Narain v. Ruder Perkash 1.) 


“The law as established in Madras and Bombay has been 


one of gradual growth, founded upon the equity which a 
purchaser for value has to be allowed to stand in his vendor's 
shoes, and to work out his rights by means of a partition.” 
(Suraj Bunsi Koer v. Sheo Persad Singh 2.) It has been 
held that this right is not determined by the death of the 
alienor before partition, (ibid), and that the quantum of interest 
transferred must be taken as that of the alienor at the date 
of the assignment (Chinnu Pillai v. Kalimuthu Chetti 8 but 
there appears to be no reason why the transferor should not by 
appropriate words convey all such rights as he may possess, 
whether vested or contingent upon the death of another co- 
parcener in the transferor’s lifetime; and the transferor obviously 
cannot prevent his share from being diminished by reason of the 
birth of a collateral co-sharer or by legitimate payments or 
alienations by the manager of the family. In accordance with 
these authorities it has been held that a purchaser of the interest, 
of a co-parcener must sue fora general partition of the entire 
family property Iburamsa Rowthan v. Theruvenkatasami 
Naick 4. 

Since the transferee only acquires an equity to compel a 
partition he has only a right in personam and not a right in rem 
and the transferor remains a member of the family and retains all 
the rights which attach to membership, including the right to an 
increased share upon the death of another co-parcener. An 
alienation’ by a co-parcener of a particular item of the family 
property or of a specific share in such an item, differs in some 


1. (1888) 1. L. R. 10 Cal. 626 2. (1879) I. L. R. 5 Cal 148. ab 168. 
3. (1910) I. L. R. 35 M. 47. 4, (1910) L L. B, 4 M, 274° 
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respects from an alienation of the whole or a fraction of the 
interest of the transferor in the general assets of the family. Since 
a member of a joint family has no right to a specific share of any 
particular property of that family, an assignment by him of such 
a share to a stranger conveys no interest whatever to the trans- 
feree ; if, however, the grantor should subsequently become enti- 
tled to the property included in the grant, then on a well settled 
principle of equity which is embodied in S. 43 of the Transfer 
of Property Act, 1882, he cannot deny the title of the transferee 
and is bound to make the grant effectual. The Courts have in 
this case also recognised the right of transferee to stand in the 
shoes of the transferor and to enforce his equity by means of a 
suit for the general partition of the entire family property, 
and in order to do equity as between the transferor and the 
transferee will endeavour to marshall the property in such a way 
as, if possible, to give effect to the alienation, but this is in order 
to avoid a fraud upon the transferee, and this procedure will not 
be adopted to the prejudice of the other co-parceners. . 


In the present case the lst defendant and ‘his four sons 
in 1891 formed a joint family, and as such owned ancestral im- 
moveable property. By a sale-deed, dated 10-12-91 (Exhibit I) the 
3rd defendant, one of the sons, conveyed one-fifth share of specified 
ancestral immoveable property situate in Appayampatti village to 
one Govindan Chetty; and by a sale-deed, dated 9-12-94 (Ex. III) 
the latter conveyed the same parcels to the Ist defendant. In 
paragraph 5 of his written statement the Ist defendant stated 
that he made this purchase in order to avoid unnecessary litigation, 
and since there is no allegation that the purchase monies were his 
self-acquisition, it may be presumed that the purchase was for the 
benefit of the family, and the effect of the conveyance Exhibit III 
was to extinguish the claim of Govindan Chetty under Exhibit I. 
Even if Exhibit III, could be construed as an assignment to 
the 1st defendant of Govindan Chetty’s right in personam against 
the 3rd defendant, it would merely give to the 1st defendant an 
equity against the latter which he could enforce upon a partition 
of the family property. In either view and in accordance with 
the principle above enunciated the 3rd defendant remained a 
member of the family. About the year 1900, the Ist defendant 
succeeded by inheritance to ancestral property which had been 


taken by his brother upon a partition made sometime prior to 1891; 
44 
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and two of his sons died between the year 1891 and 1904. The 
3rd defendant then, as a member of the family, became entitled 
to an increased share both in the properties situate in Ayyampattai 
village and in property situate in Poojaripattai village. 


By a sale-deed dated 31-8-04 (Exhibit A), the 3rd defen- 
dant conveyed a half share of specified immoveable properties in 
both these villages to 4th and.5th defendants, who, by a sale- 
deed dated 3-12-05 (Exhibit B), conveyed the same parcels to 
the plaintiff, who is a divided brother of the Ist defendant. By 
a sale-deed, dated 12-11-04 (Exhibit C), the 2nd defendant con- 
veyed certain shares in specified immoveable property in the 
same villages to one Muthusami Chetty. 


By his plaint, the plaintiff claimed as assignee from the 3rd 
defendant, under the deeds Exhibits A and B, that these proper- 
ties should be divided and one-third share should be allotted 
to him. By their written statement the Istand 2nd defendants 
pleaded, inter alia, that the 3rd defendant had been outcasted 
and excluded from the family for more than 12 years prior to 
the suit, and that his right to.a share became extinguished by 
the sale under Exhibit I;'and also that certain liabilities of the 
family should be provided for before any partition could be made: 


I think that the plaintiff might have maintained a suit for 
partition, as assignee of the interest of the 3rd defendant in the 
properties comprised in the sale-déeds Exhibits A and B but 
that his proper remedy was ‘by a suit for general partition 
of the family properties and that when an issue was raised by the 
District Munsif as to the frame of the suit, he should have applied 
for amendment of his plaint accordingly, and that the suit 
might have been dismissed upon this ground (See Subba Row v. 
Anantnarayana diyar 1, 


I agree with my learned brother that the plaintiff's suit also 
fails on the ground that the 3rd defendant’s rights had been lost 
by prescription and with the decree proposed by him. 





1. (1912) 38 M. L. J. ot 70, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. Vonkata 


Present :—Mr. Justice Sadasiva Aiyar, and Mr. Justice age 
Seshagiri Aiyar. Bitaramudn 
Upadrasta Venkata Sastrulu Appellant in all, 
(Plaintiff).* 
v. 
Divi Sitaramudu, and others Respondents in A. A.O. 


Nos. 186 and 196 of 1911. 


Estates LandAct, S. 3 cl 2 (d)—Cirel Couris—Jurisdiction—Estate— Waste land 
in Inam Village—Part of Estate—Grant of waste land—Grantof both the waranis— 
If Equsvalent to—S. 8 exception lo—Surrender— Not a modo of acquesition—Tenants 
not havang ocoupancy right—Effect of change of tenants. 


Where in a suit for eyectment brought in a Civil Oourt'against a tenant holding 
under a lease for a year after the expiry of the term, ıt was found that the land 
formed part of an [nam village, that it was waste at the time of the grant and that 
since then no occupancy mght had been' acquired by any tenant, the tenants in 
occupation being only yearly tenants from whom the plaintiff had taken surrender 
before he gave the land to the defendant. í 


Held, that the land m swt formed part of an Estate and that ıt had not ceased 
to be such by reason of any acquisition by the plaintiff of the Kudivaram interest 
and that therefore the suit was not cognizable by,the Civil Court. 


Per. Sadasiva diyar J:—Where the Government grants a whole village in whioh 
some lands are lying waste but most of them are under cultivation the presumption 
is that the grant 15 only grant of the melwaram and ‘the Inamdar has not the 
kudivaram mght even in the waste lands though he could create Kudivaram 
interest by letting them to tenants and could have before the Estates Land Act 
converted them into private land by getting them cultivated by his own servants. 


Where however all tho land m the village was waste at the time of the grant 
or a portion of the village granted being waste, the grant might properly be held 
io include the Kudivaram also; where whole village lying: waste is granted in Inam 
it cannot be.said that the grant 13 a grant of the revenue also and as such no part of 
the village will come within the definition of Estate in 8. 8 cl. (2)(d). 


The view of Miller J. ın Pornuswany Padayachi v. Karuppudayan (1) that land 
in an mam ceases to be part of an estate when the tenant js shown not to have 
occnpancy right therein dissented from. 

Where an Inamdar gives waste lands for cultivauon without giving the cultiva- 
tor permanent occupancy nght and changes the cultivation from time to time it 
cannot be said that thereby he acquires kudivaram Interest where there is no 
evidence that he Jet them expressly as private land. 

Abandonment or-surrender is not a mode of acquisition contemplated by S. 8. 

A suit for ejecting a tenant from a ryoti land will lie only in the Revenue Court 
Buchi Saravagarudu v. Venkata Raju (2) Ardajart Rama Reddi v. Karpi Sivaga (8) 
followed. 

Per Seshagiri Aiyar J. Where the Government grants a village part of which 
only is waste, though 1n respect of the waste land the grantee becomes the owner 


* A. A. O. Nos. 186 to 196 of 1911. 18th March 1014, 
L (1914) 26 M.L.J. 285. 2. (1918) 25 AM.L.J. 617. 8. (1019) 21 I.Ç. 016, 
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of both the kudivaram and melvaram interests the village is an estate as it fulfile 
both the conditions required by S, 8, cl. 2 (d) vis that the entire land Revenue to 
which the grantor is entitled should be transferred (2) that the grantee should not 
have been the owner of the kudivaram of the village as a whole. 


Surrender ipso facto 18 Not a mode of acquisition and as such ss not included in 
the word ‘'otberwise'’ in B. 8. 
Appeal from the orders of the District Court of Kistna, in 
A. S. Nos, 293 to 302 and 432 of 1910 respectively preferred 
against the decrees of the Court of the District Munsif of 
Gudivada in O. 5. Nos. 453 to 460, 462, 463 and 461 of 1908 
respectively. 


These appeals coming on for hearing the Court (Sundara 
Aiyar and Sadasiva Aiyar, JJ.) .made the following + 


ORDER :—Before disposing of these appeals we consider 
it desirable to have findings on the following points :— 


(1) Whether the land in question in each of these suits 
was waste land or cultivated land at the time of the 
grant of the inam, 


and (2) Whether at the time of the letting to the defendant in 
each suit the Kudivaram over the land in the suit had 
been acquired by the inamdars. 


Both parties may adduce fresh evidence. The findings 
should be submitted within three months from the date of receipt 
of this order in the court below and the parties will be at liberty 
to, file memoranda of objections to the said findings within 7 days 
after notice of return of the same shall have been posted up in 
this Court. 


In-compliance with the above order, the District Judge of 

Kistna submitted the following 

FINDINGS :—These appeals have been remanded to give a finding on tho 
following two issues :— 

1. Whether the land in question in each of these suts was waste land or 
cultivated land at the time of the grant of tho Inam ? 

9. Whether at the time of the letting to the defendant in each suit the 
kudivaram over the land in the suit had been acquired by the inamdars ? 

(2) Issue 1. The grant was about 1748; therefore neither side has either 


orel or documentary evidence to offer. 


The plaintifi in his plaint alleges tho lunds wero waste, the defendant states 
that he cannot sdduce evidence to the contrary and ndmuts that though the Village 


— 








t 27th Sep. 1913. 


PART XIX] THE MADRAS LAW JOURNAL REPORTS 587 


waa under occupation at the time of the grant as shown from its description of 
“ Moune ” in the grant, yet there 1s no presumption that these particular lands 
consisting of GO acres out of » total of 300 acres for the whole village, were under 
cultivation at the time 

Defendant is therefore content that the finding should be that the lands wore 
wasto, as claimed by plaintiff, ab the time of the grant. This is my finding on 
the issue. 

(3) Zssue 11. Neither side adduces any further evidence. 

The lower court held that the tenants who relinquished the suit lands ut the 
end of fasli 1818 had no occupancy rights. 


Exhibit N, pages 46—48 of the printed papers, are the rolinquiahment deeds. 
The defendant admits that he cannot contest this finding which is rightly arrived 
at on the evidenoe before the lower court. I agree with the finding of the lowor 
court that these tenants had not occupancy right. 


(4) These tenants therefore had not the kudivaraim interest in the land. I 
take the meaning of tho '' kudivaram interest '’ in Section 8 Exception, to mean 
the permanent right of occupancy, for there is no other meaning that can be givon 
to it in the light of the Act which is to give the right to the tenant in all cases ex- 
cept in home-farm lands, 


Therefore as these tonants had not that kudivarni interest, the land-lord by 
their surrender of the lands could not acquire it; for by the surrender he could only 
acquire what the tenants had to surrender, and that wasa mere temporary occu- 
pation at the will of the land-lord 


Therefore the land-lord did not acquire the kudivaram interest in the suit lands 
by their being surrendered under Exhibit N. series. 


It is accepted by both parties that the suit lands are those surrendered undor 
the Exhibit N series of surrenders at the end of Fasli 1818. 


(5) Plaintiff claims to have acquired the Kudivaram interest also by the sur- 
render of the lands at the end of fasli 1816 by tha then tenants. Page 76 of the 
-printed record ıs the evidence of this surrander. It ia e question whethor it was 
a surrender or a forceable ejectment but the same argument applies. Theso 
tenants, the plaintiff admits, nay olaims, had not ocoupancy right in-thg.lands, 
therefore by the surrender he could not acquire the kudivaram interest. 


(6) Tho only other way he could acquire it, is if he had itat the timo of the 
grant, andit reverted to him as soon as these ceased to be tenants or that ıt 
reweined rested in him all tho time as the tenants had no occupancy rights. 


(7) Ihave no hesitation in holding that he could not have the kudivaram 
interest at the time of the grant fora grant to an inamdar is the royal share of the 
revenue and not of the soul unless the inamdar specially proves the latter, and in 
this cage he does not, nor does he prove that he had ocoupancy nghts in the lands 
of the Imam before the grant. Therefore he can only deal with the holders of the 
land as tenants to claim assessment from them. He has no interest in the soil 
4. o., he has not the kudivaram right. Even ifthe lands were anocoupied at the 
time of the grant or became unocoupied at the time of the grant as is the case in 
these suits, as I have found them to have been waste at the timeof the grant and 
to have been surrendered at the end of fasli 1318, yet the lands would only be 
seri lands in which the landlord would have no interest in tho soil. All he 
could do would be to rent thom out at the best terms he could arrange with tho 
new tonants. For this statoment of the inamdar’s position I refor to 1. L. R. 20 
Bombay 415 at 420. 
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(8) My finding therefore on issue II 18 that the kudivaram over-the land in 
the suit had not been acquired by the inamdars at the time of the letting to the 
defendant in each suit 

Pronounced ın open Court this 19th day of November 1912. 

These appeals came on for final hearing after the return 
of the findings of the Lower Appellate Court upon the issues re- 
ferred by this Court for trial. 


M. O. Parthasarathi Aiyangarand V, Ramesam for Appel- 
lants. 
S. Srinivasa Aiyangar and V. Ramadas for Respondents. 


The Court delivérèd the following 


Judgments :—Sadasiva Aiyar J :—Plaintiff is the appel- 
lant. Heisan Inamdar of a village called Billapadu. the Inam 
grant having been made so long ago as 1748. That village was 
then a Mouje village, that is, a village in which there were 
peasant proprietors owning cultivable lands even then. The 
suit relates to 60 acres out of the 300 acres in that village. For 
the purposes of this case, it must be taken that these 60 acres 
were lying as immemorial waste at the time of the Inam grant 
to plaintiffs ancestors. It is.further found by the Lower Appel- 
late Court that these lands were afterwards given by the Inamdar 
for cultivation from time to time to different sets of tenants 
without occupancy right. Paragraph 7 of the plaint says “ In 
Fasli 1317 the plaintiff changed the tenant who was in posses- 
sion. prior to that time and leased the schedule mentioned lands’ 
to the defendants for only a year.” Treating the one year's 
tenancy as having expired on the lst of April 1908 the suit was 
brought to eject the defendants in the District Munsif’s Court of 
Gudivada. 


The prelinfinary contention raised by the defendants was 
that as the plaintiffs inam was an estate falling under S. 3 
clause 2 (d) of the Madras Estates Land Act, the Civil Court had 
no jurisdiction to entertain a suit for the ejectment of defendants 
from the plaint lands which are ryoti-lands in the inam estate. 
The plaintiff's reply to this contention of the defendants seems 
to be that the inam itself is not an “ estate” under the Estates 
Land Act, and even if the inam is an estate, these 60 acres 
either never formed part of the estate or had ceased to form 
part of the estate and hence the jurisdiction of the civil courts 
had not been taken away. 
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It has been held’ in numcrous cases that, when a whole 
village is granted to a non-resident Brahmin as Inam, the pre- 
sumption is that the grant is only the grant .of the melvaram 
right. The grant of the melvaram right means that the grantee 
is to receive the melvaram revenue from the peasant proprietors 
who are already in the enjoyment of the cultivated lands in the 
village and that, as regards the waste lands in the village, he is 
entitled to create further melvaram revenue for himself by letting 
them to cultivating tenants. The District Munsif gave a decree 
for the plaintiffs in this case, but the District Judge on appeal 
held that the civil court’s jurisdiction was ousted as the plaint 
lands were part of an “ estate ” and that the lands have continued 
to be ryoti lands in the estate, the platntiff-s ancestor (the grantee) 
not having been a holder of the kudivaram at the time of the 
grant of the melvaram to him. I think that the learned District 
Judge was right in his conclusions, and that his order directing 
the plaint to be presented to the Revenue Court is correct. 


The appellant’s learned advocate relied upon the observa- 
tions found in Lskshminarasimha Rao v. Sttaramaswami 1 
and some similar observations in later cases. I don’t think these 
cases go beyond this point, namely, that if it is proved that at 
the time of the grant of a whole village in inam all the lands in 
that village were lying waste or if itis proved that at the time 
of the grant of certain defined extent of lands in a village, (such 
a grant being called a minor inam grant), that extent of lands so 
granted as minor inam was lying waste, the grant might be 
deemed in either case to be not of the melvaram alone in such 
waste lands but of the kudivacam also. In such a case, of course, 
even the whole village so granted will not fall under the defini- 
tion of “ Estate” in Section 3, Clause 2 (d), because that section 
relates to cases where the grant was of the melvaram alone. Where 
the entire lands themselves in the village, as they were lying waste, 
were granted in inam, it cannot, of course, be said to be a grant of 
the melwaram alone. But the present case is not such a case. Here 
the only thing admitted by the defendants is that about 20 per cent. 
of the lands lay waste when the whole village was granted in inam. 
I do not think that in such a case, the mere fact that there were 
some immemorial waste lands situated in the village granted as 
inam, could remove the village itself from the definition of “estate” 


“1 (1910) 20 Mf. L. J. 290. 
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or that it can be held that the waste lands never formed part of 
the estate and were granted on a different footing from the grant 
of the remaining lands. Just as the private home-farm lands of 
an Inamdar continue to be part of the estate, though no tenants 
have got any Kudivaram right in them, so the immemorial waste 
in an estate does form part of the estate, provided that the grant 
of the village was intended to be only the grant of the Melwaram 
right in the village lands. Where the Government or a Zemindar 
grants a whole village, some lands in which are lying waste but 
most of the lands in which are under cultivation, I think that the 
usual presumption prevails that the grant of the village in gene- 
ral terms means only the grant of the Melwaram in the whole 
village lands including the waste lands. The Inamdar, so far as 
the waste lands are concerned, cannot be considered to have 
the Kudivaram right in them though he could create kudivaram 
interest ina waste land by letting it to a cultivator and could 
have (before the Estates Land Act) converted it into a private 
land by cultivating it through his home-farm servants and thus 
got the Kudivaram right vested in himself. Till he does either 
of these things, the lands would lie waste, owned by the Inamdar, 
no doubt, in a certain sense (which is not allan unreal sense) but 
he cannot be said to have the Kudivaram right in it, Kudivaram 
implyiag direct contact by cultivation with the soil. I do not 
feel myself much impressed with the argument based on lpgic 
that the Kudivaram in a waste land must belong to somebody and, 
as regards immemorial waste, it must be with the landlord. This 
argument if pressed to its logical limit, would lead to the conclu- 
sion that when a ryoti land is abandoned by the tenant, it becomes 
at once private or home-farm land as the Kudivaram right till 
then existing in the tenant’ became joined in the landlord with the 
Melvaram right and he became the owner of it to the same extent 
as he is of the private home-farm land in which land both such 
rightsadmittedly combine. The kudivaram mighteven be admitted 
to be vested in a sense in the land-holder in ryoti lands abandoned 
by the former tenant if itis necessary to admit that proposition in 
order to support his right to grant the kudivaram right to any 
person he likes after the abandonment by the former tenant of the 
said lands but that does not vest absolutely in him according to 
the common law governing the rights of Zemindars and tenants 


“(and now according to the Madras Estates Land Act), in such a 
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away that what was ryoti land became converted into the land- 
holder’s private land. Whether this state of things’ is logical or 
not, it has been accepted by the Legislature and I think Courts 
of Justice are under a duty to advance the views of the Legislature 
as clearly expressed in the Estates Land Act, namely, that the 
kudivaram interest in ryoti lands should, if possible, be prevented 
from so permanently vesting in the landlord as to convert them 
into his private or home-farm lands. 


I think it must be admitted that the Judgment of Miller J. 
in Ponnusawmy Padayachi v. Karuppudayan 1 goes to the 
length of holding that a land which is not the private or 
home-farm land of the Inamdar ceases to be part of the estate 
if no tenant holds permanent occupancy right therein. With the 
greatest respect, it seems to me that if even private or home-farm 
land continues to be part of the estate (though the kudivaram 
right in it admittedly belongs to the Inamdar), the mere fact 
that no tenant is able to prove that he has a permanent occupancy 
right in a ryoti land cannot make it cease to be part of the 
estate. Spencer J. in that same case expressed a different view at 
page 291 and he did not accept the contention that all lands in 
which no tenant proves a permanent occupancy right in an estate 
falling under Section 3 clause 2 (d) cease to form part of the 
estate (see the penultimate paragraph of the Judgment of 
Spencer J.). I think Ponnusawmy Padayachi v. Karuppudayan 1 
is, binding authority only for the proposition that a suit for 
the ejectment of a tenant of old waste who has no occupancy 
right and who holds under an unexpired lease granted before the 
Estates Land Act can be brought ina civil court provided the 
suit is not based on one of the grounds mentioned in S. 153 
clause (a) to (e) of the Estates Land Act.. 


While the Legislature was not at all anxious to see that home- 
farm lands are not converted into ryoti lands but was rather 
anxious the other way (see the proviso to S. 81 of the Estates 
Land Act), the Legislature-has taken great care in S. 185 to 
restrict the claim of the land-lord to treat lands in an estate as 
private lands; it has raised a strong presumption in favour of 
lands being ryoti lands (S. 23) and it has expressly enacted 
that the merger of the occupancy right in the land-holder even 





1, (1914) 26 M. L. J. 285, 
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by transfer or succession shall not convert ryoti land into private 
land (S. 8, Cl. 3). If even a merger by transfer or succession 
cannot convert ryoti into private land, merger by abandonment 
or surrender (supposing such a merger can take place) cannot 
a fortiori, so convert it (see also S. 6, €l. 2), I have 
held in Suryanarayana v. Potannah 1 (following Badan Chan- 
dra v. Rajeswari,4 and Muktakeshi v. Pulin Behari 3 that acqui- 
sition by the landholder of the kudivaram by surrender or 
abandonment of the land by the tenant cannot remove the tenant’s 
land from the definition of an “ estate ” even when the “estate ” 
was one falling under S. 3, Cl. 2 (d). As regards all 
other kinds of estates, the intention of the Legislature is quite 
clear and the exception to S.8 should therefore be strictly 
confined to the narrowest limits. The Lower Appellate Court’s 
conclusion, therefore, that so far as the plaint village, that is, the 


“village, asa whole, is concerned, the land revenue alone was 


granted in Inam toa person not owning the kudivaram thereof 
is correct. The village is ań estate under S. 3, Cl. 1 (d) 
of the Estates Land Act, and the 60 acres in dispute is part of 
the estate. Even immemorial waste lands in an estate are ryoti 
lands unless they are proved to come under the peculiar defini- 
tion of “old waste” or unless they are proved to be private land 
(S. 23 of the Estates Lands Act). In Ramachandra v. Ven- 
katarao 4 and Rajya v. Balakrishna Gangadhar 5 it was held 
that an Inamdar could not be held to have the same rights in the 
soil of immemorial waste lands asa Kudivaramdar has in the 
soil of his holding, though the Inamdar had the right to convert 
any portion of the immemorial waste into home-farm lands, that 
is has the right to get kudivaram and occupancy rights by actual 
cultivation. I would, therefore, hold that the plaint lands were 
ryoti lands and not the private lands of the Inamdar-landholder 
at the time of, and immediately after, the inam grant. 

When the Inamdar afterwards granted the lands for cultiva- 
tion without giving the cultivators permanent occupancy rights 
(but only the rights to occupancy for one year or from year to 
year or a specified number of years) and when he changed the 
cultivators from time to time, it cannot be said that thereby the 
Inamdar himself got any permanent occupancy or kudivaram 





1. (1918) 96 M. L. J. 99 a. (1905) 20. L. J. 570. 
3. (1909) 8 0. L. J. 324. 4. (1892) I L. R. 6 B. 598, 608. 


5. (1905) I. L. R. 29 Bom. 420. 
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right in the land as there is no evidence to prove that he let them 
expressly as his private or home-farm lands. The occupancy 
right (that is, the right to occupy and cultivate) was enjoyed by 
the cultivating tenants from time to time though they did not 
get a permanent occupancy right thereby. The contention that 
by the surrender of the land by the predecessor of the defendants 
to the Inamdars, the Inamdars got permanent occupancy or kudi- 
varam rights under the exception to S. 8 of the Estates 
Land Act is untenable both for the reasons mentioned in my 
judgment in Suryanarayana v. Potannah} and also for the 
reason stated by the ‘learned District Judge on the facts of this 
case, namely, that even if the surrender by the tenant be equi- 
valent toa transfer of the tenant’s right to the land-lord, the 
tenant who surrendered had himself no permanent occupancy or 
kudivaram right to transfer to the land-lord. The judgment of 
my brother Tyadjt J., in the recent cases, Bucht Sarva Garudu 
v. Venkata Raju, and Ardajari Raina Reddi v. Karpi Sivaga, 9 
have decided that so far as ryotilands are concerned a suit for 
ejectment of a tenant by a land-holder on any ground could be 
brought. only in the Revenue Court. In the result, I would 
therefore dismiss these Civil Miscellaneous Appeals without costs. 
Seshagiri Atyar J—The, question for decision in these 
cases is whether the Civil Courts-have jurisdiction to entertain the 
suits. My conclusions are based on the -pleadings in the case 
and on the admission of the parties; any pronouncement made, 
regarding the rights of the plaintiff and the defendants on this 
preliminary issue will not conclude parties at the further hearing 
of the case by the proper tribunal. The facts of the case in so far 
as they are material for the determination of this point are these. 
The village in question consists of 300 acres. It was granted to 
the ancestors of the plaintiffs in 1748. Of these, 60 acres were 
-uncultivated and were lying waste. The remaining 240 acres 
‘must be taken for purposes of this case to have been under the 
occupation of tenants who had permanent rights. The present 
litigation relates to the 60 acres which were waste at the time of 
the grant. If the village is an estate then the civil courts have 
no jurisdiction to entertain this suit; otherwise this suit was 
rightly instituted. This is an Inam village and as such it comes 
under S. 3, Cl. 2 @ of the | Estates Land Act. There is 


1. (1914) 2631. L. J. 99. 4, (1918) 25 M. L, J. 617, 
9. (1018) 21 I. O. 916 
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no doubt that the entire land revenue of the village was granted 
to the plaintiff at the time of the grant. But there was a portion 
on which no land revenue was due because it was waste land. I do 
not think that makes any difference in the decision of this case. 
It is true that the language of the definition would show that 
nothing but land revenue should have been granted if the village 
is to be regarded as an estate. The fact that upon a portion of 
the village no land revenue was due is not enough to conclude 
that the grant of the inam was not an estate. In coming to this 
conclusion I have not lost sight of the suggestion made by the 
learned counsel who appeared for the appellant that the grant of 
rights in the waste land must include the kudivaram rights as 
well. I think there is a great deal of force in this argument. 


It has been argued by Mr. Srinivasa Aiyangar that where a 
grant is of unoccupied waste land all that the grantee acquires 
is a right to annex it to his home-farm land by doing certain acts 
indicative of his intention to do so, and that till then he acquires 
no higher rights in it than what he has in the lands occupied by 
permanent tenants. Prima facie the grant of the soil comprises 
all there is in it. The potentiality of a tenant acquiring occupancy 
rights may be there, but that will not derogate from the grantee 
having full rights in the soil at the time of the: grant. The 
history of legislation in this country, of which we are 
bound to take judicial notice, shows that the right in 
the soil vests in the paramount power. It may be open 
to argument when a particular legislation comes to be 
tested before a court of law whether such an assumption 
is well-founded. ‘Till the Legislature makes a departure, courts 
are bound to proceed on the assumption that the right in the soil 
is in the Government. This is based on the theory that the 
ancient sovereigns of this country had similar right. In that 
view, I must hold that the grant of the village in 1748 included 
the right to such revenue or rent as the grantor had in the 
village, plus the full rights in those unoccupied portions of the 
village in which the tenants had no permanent rights of occu- 
pancy. My conclusion therefore is that in 1748 the grantee 
acquired boththe Kudivaram and Melvaram rights in the 60 
acres, and the rights of the Melvaramdar alone in the remaining 
240 acres. Even in this view, I must hold that the village that 
was granted in 1748 was an estate under the Estates Land Act. 
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The use of the word alone in qualifying land revenue is some- 
what misleading. What the Legislature meant to lay down was 
that no kudivaram rights should have been granted in the lands 
which were under the occupancy of tenants; any other construc- 
tion will lead to difficulties. Supposing the boundaries of a 
grant included, as it always does, a few stray acres of waste land 
and some poramboke; in all such cases, if Mr. Parthasarathy 
Aiyangar’s contention were upheld, there will be no grant of an 
estate. In order to bring a case within S.3, clause 2 (d) 
all that need be proved is (1) that the entire land revenue or rent 
which the grantor was cntitled to in the village must have been 
transferred, (2) aad the grantee should not have been the owner 
of the kudivaram of the village as a whole. In the present 
case both these conditions are found. I have therefore come to 
the conclusion that the village is an estate. The jurisdiction of 
the Civil Courts would be taken away unless the plaintiff can 
show that he is entitled to the exception to S. 8 of the 
Estates Land Act. 


We have heard very full arguments upon the construction 
of this exception both from Mr. Srinivasa Aiyangar for the de- 
fendant and from Mr. Ramesam for the plaintiff. The plaintiff 
must show in order to claim the exemption that he had acquired 
the kudivaram right since the grant. The fact that the right 
was given to him by the grant will not be enough because he has 
to show the right was subsequently acquired and inheres in him 
at the time of the suit. The question is whether by surrender at 
the end of Fasli 1316 by the then tenants the plaintiff has 
acquired the Kudivaram right. It is found by the District Judge 
in paragraph 4 of his finding that the tenants had no occupancy 
rights at the time of the surrender. Therefore any surrender 
by them will not enlarge the rights of the plaintiff. Secondly it 
is doubtful whether the exception contemplates the acquisition 
of kudivaram rights by surrender. Clause 1 of that section 
speaks of the union of the rights of the landlord and tenant by 
transfer, succession or otherwise. Unless the word ‘ otherwise” 
includes cases of surrender, the exception will not avail the plain- 
tiff. In considering a similar clause in the Bengal Tenancy Act, 
it was held in Badan Chandra Das v. Rajeswari Debya! and 
Muktakeshi Dasi v. Pulin Behary Singh? that surrender is not 





1. (1905) 20 L. J. 570. 2. (1909) £ O. L. J. 824. 
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ejusdem generis with transfer and succession. The same view 
was taken by Justice Sadasiva Aiyar in Suryanarayana v. 
Potanna 1. In Ponnusamy Padayachi v. Karuppudayan 2 Mr.. 
Justice Miller bas taken a different view. In this state of 
authorities I have to find out whether surrender is analogous to) 
transfer or succession. In Blackstone’s Abridgment it is stated: 
that in order that a surrender may clothe the surrenderee with 
all the rights of the surrenderor there should be acceptance 
by the former. In Oastler v. Henderson 8 the plaintiff had 
let a house to the defendant for 7 years from 1868. In 
December of that year the defendant surrendered the keys 
to the plaintiff. The plaintiff employed agents to advertise 
the house for letting, but it was not until 1872 that he was 
able to get a new tenant. In 1870, for a short time, some 
workmen of the plaintiff occupied two rooms in. the house for 
the purposes of plaintiffs business. The plaintiff sued the 
defendant for rent from December 1868 to 1872. The defence 
was that there was a valid surrender and that the acts of the 
plaintiff amounted to an unequivocal acceptance of the remaining 
term and consequently defendant was not’ liable to pay rent. 
The Lords Justice refused to uphold this contention. Cock- 
burn C. J. says that the plaintiff had not taken possession of the 
premises ; “and in order to estop the lessors, so as to constitute 
a surrender by operation of law, there must be a taking of posses- 
sion. The plaintiffs (the landlords) took the keys because they 
could not help themselves, the defendant being gone. Then 
they try to let the house. The landlords did nothing but what 
they might reasonably be expected to do under the circumstan- 
ces for the benefit of all parties.’ He concludes by saying that 
the occupation for short periods by plaintiffs’ tenants did not 
manifest an intention not to hold the defendant to his lease. 
Lord Justice Brett says: "If after the agreement the landlord 
actually takes possession or does what virtually amounts to it, 
if he not only attempts to let out actually does let, then there is 
a palpable act done with regard to the premises raising an 
estoppel within the rule laid down in Nickells v. Altherstone 
following Lyon v. Reed. It seems to me that there was no act 
done amounting to an estoppel prior to March 1872.” The view 
taken is that the mere delivering up does.not take away the 


1. (1914) 26 M. L, J. 99. 9. (1914) 26 M. L. J. 285. 
8. (1877) 2 Q. B. D. 576. 
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liabilities of the one nor add to the rights of the others. Some 
overt act calculated to show that the surrenderee has exercised 
dominion over the property, and has added it on to his estates is 
necessary. Some act has also to be done by way of putting an 
end to the tenancy. This conclusion derives support from the 
decision in Cheekati Zemindar v. Ranasooru Dhora 1 where 
Mr. Justice Subramania Aiyar says at page 324 “ For in the case 
of lands which have been relinquished by the former occupants 
or which have'been lying waste from time immemorial, they too, 
when taken up by a raiyat, are treated exactly on the same 
‘footing as land into the possession of which it is not shown that 
the raiyat was let in by a Zemindar, and the raiyat holds posses- 
sion of them for’an indefinite period,” 


In my opinion surrender ipso facto is not a mode of acquisi- 
tion and has'not the same effect in conferring rights as transfer 
or succession. Consequently the word otherwise will not include 
a surrender, because that will be obnoxious to the principle of 
construing words ejusdem generis. 

My conclusion is that the plaintiff is not entitled to the 
benefit of the exception to section 8, and the village is an estate 
and as such the Civil Courts have no jurisdiction to entertain the 
present suits.. I would make no order as to costs. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Seshagiri Aiyar. 


Muthusamy Aiyar Petitioner.“ (Plaintiff). 
v. 

Solai Konan alias Ramiah 

Konan Respondent (Defendant). 


Benanudar—Landlord and Tenant—Rent deed in favour of benanidar— 
Payment to real owner—Dofonce. 


Payment to the real owner is a defenco to a suit for rent brought upon n rent 
deod executed in favour of the benamidar. 


Ruppukonan v. Tirugnan Sanunandam 2 followed. 
Petition under S. 25 of Act IX of 1887, praying the High 
Court to revise the decree of the Court of the District Munsif of 
Valangiman in S. C. S. No. 1072 of 1912. 


* 0O. R P. No. 477 of 1913. 17th April 1914. 
1. (1899) I. L. R. 298 M. 318. 2. (1908) I. L. R. 91 M. 461. 
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C. A. Seshaghiri Sastri for Petitioner. 
E. V. Krishnasami Aiyar for Respondent. 


The Court delivered the following 


Judgment:—-The finding in this case is that the plaintiff was 
a benamidar for Kamakshi Ammal. The issue raised in the case 
covers this question and there is evidence upon which the Court 
below was entitled to come to the conclusion that the defendant 
executed the document to the plaintiff at the instance of 
Kamakshi and on her behalf, I accept this finding. Then Mr. 
Seshagiri Sastri argues that as the rent deed was executed to 
the plaintiff payment to Kamakshi Ammal cannot absolve the 
defendant from liability to him and he relies upon the authority 
of Jat Narayan Bose v. Kadimbini Dasi 1 for that position. 
There has been a conflict of views in regard to this question and 
so far as this High Court is concerned in Kuthaperumal Rajali 
v. The Secretary of State for India 2 the learned Judges have 
come to the conclusion that the real owner is entitled to main- 
tain a suit in his own name for recovery of property or money. 
Following that decision Mr. Justice Wallis in Kuppu Konan v. 
Thirugnan Sammandam Pillai ® has held that the plea of 
estoppel available against a tenant is only in favour of the real 
owner and not in favour of the benamidar. I entirely agree with 
this view. The money having been paid to Kamakshi the defen- 
dant is discharged from liability to the plaintiff and the suit was 
rightly dismissed by the District Munsif and 1 dismiss this 
petition with costs. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Ayling. 


KA . 
Nalli Veera Thevan Accused in Calendar Case No. 104 
and rothar of 1913 on the file of the Sub- 

Divisional Magistrate of Erode. 
Indian Penal Code, §. 215—No application to thief —Conviction— Where conve- 
tion an the aliernatsve for offences under 8.879 and 411 I. P. C.—Itegality of— 

Oriminal Procedure Code,S. 239—One trial for offences under S. 879, 411 and 215—~ 

Misjotnder. 

8. 215 I. P. O. is not intended to apply to the thief but to some one, who being 
in league with the thief receives gratification for helping the ‘owner to recover the 
“ Ref. Casa No. 10 of 1914 and Or. R. O. 91 of 14. 28rd April 1914. 

1. (1869) 7 Beng. Law Reports 728 (foot note). 
2. (1906) I. L.R- 30 M, 246, 8, (1908) T, L, R. 31 M. 461. 
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stolen property without ab the same time using all the motns in his power to, cause 
the thief to be apprehended and convicted. 

Quaere whether 8. 215 if applies to" receiver of stolen property. 

But the convictions of n person under this Section where he has been convicted 
in the alternative. for offences under Ss. 879 and 4111. P. O. is illegal Where close 
association botween the acoused persons justifies the inference that the theft and 
retention of cattle and their restoration on payment were all part of one plot and 
one transaction the trial of the persons concerned, one for theft, another for receipt 
of stolen property and a third for the offence under 5. 215 together, 18 not bad for 
minjoinder of charges. 

Case referred for the orders of the High Court under S. 438 
of the Criminal Procedure Code by the Sessions Judge of 


Coimbatore in his letter of 29th January 1914. 

Public Prosecutor on behalf of Government. Accused not 
appearing in person nor represented by pleader. 

The court made the following 


ORDER :—The evidence certainly justifies the conviction 
of the 2nd: accused in the alternative under S. 379 or S. 411 I. P. C. 
and also the conviction of the lst accused under S. 215 I. P. C. 
I agree with the Sessions Judge that the evidence does not 
support the conviction of the lst accused under S. 379 or S. 411 
I. P. C. 


The legality of 2nd accused’s conviction under S. 215 has 
next to be considered. It has been held. in Queen Empress v. 
Mahammed Ali 1 that the section was not intended to apply to 
the actual thief, but to-some one, who being in league with the 
thief receives some gratification on account of helping the owner 
to recover the stolen property without at the same time using all 
the means in his power to cause the thief to be apprehended and 
convicted. Whether the principle of the ruling would apply 
where the receiver of the gratification was also in dishonest 
possession of the stolen property under S. 411, but not the actual 
thief, is open to argument. I express no opinion: ‘But in the 
present case the 2nd accused has been convicted in the alterna- 
tive of an offence under S. 379 or S.411 I. P. C. I think the spirit 
of the ruling should apply, and the conyiction under S. 215 
should be set aside. 

I see no reason to order a retrial on the ground of mis- 
joinder of charges; for the evidence of close association between 
the accused persons justifies the inference that the theft and 
= 1. (1900) I. L. R. 28 A 81. E 
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retention of the cattle and their restoration on payment were all 
part of one plot and one transaction within the meaning of S. 239 
Criminal Procedure Code. Ih 


N 


I set aside the conviction of lst accused under Ss. 379, 411 
and 75 I. P. C. and that of the 2nd accused under S. 215. 


The sentences are reduced to six months’ regular imprison- 
ment for each accused. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
Present :—Mr. Justice Tyabji and Mr. Justice Spencer. 


Sri Sri Sri Brundavana Chandra Horis- 


chandana Jagadd Raja Bahadur Appellant* (L. R. 
of the plaintif.) 

v. 
Proghada Ramayya and another Respondents (2nd 


defendant and 1st 
defendant's L. R.) 


Estates Land Act, Ss. 9, 6—Estate—Grantes from widow—Landholder—R yot— 
Presumption of grant of occupancy— Waste lands—Strongor than in case of occupied 
lands— Based on practice of Zamindaries—Onis of robu ttiug. 


A tenant introduced into the land by a grantee from the widow of a Iandholdor 
is a ryot within the meaning of S. 3 of the Estntes Land Act though the grant may 
be one which is not binding on the reversioner and is entitled to the benofit of 
B. 6 of the Act. 

Portions of ostates which are granted away but are nov held on permanent 
undertenures continue part of the astato notwithstanding such graute. Tho 
presumption as to grant of occupancy laid down in Cheskati Zammdar v. Rama- 
soorn Dhor 1 being based on the practices of Zamindaries in general and not on the 
practice of any Zamindarios in particular, it is for a person alleging that the practice 
in his estate is different to adduce evidence and prove that ıt is, in fact, different. 


The presumption in favour of the grant of ocoupancy is stronger in the case 
of waste lands than in the case of oocupted landa. 


Second Appeal from the decree of the District Court of 
Ganjam at Berhampore in Appeal Suit No. 32 of 1907 preferred 
against the decree of the Court of the District Munsif of Som-: 
peta in O. S. No. 617 of 1901. 

Dr. S. Swaminadhan for Appellant. 

V. Ramasam for Respondent. 

The Court delivered the following 


* 8. A, No. 563 of 1912, 30th March 1914. 
1. (1899) I. L. R. 98 M. 318. 
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Judgment:—This appeal arises out of a suit for ejectment. 
It is argued before us that the learned District Judge was wrong 
in proceeding on the basis that the 2nd defendant had occupancy 
rights in the lands from which the plaintiffs wish to eject him ; 
that there is no ground on which the 2nd defendant could have 
been held to bea ryot under S. 3 (15) of the Madras Estates Land 
Act ; that assuming that the second defendant could have acquir- 
ed the status of ryot, he was not admitted as such by the land- 
holder under S. 163 (1) and that in the event of any of these 
contentions being upheld the plaintiffs would be entitled to eject 
the 2nd defendant from the land. 


All these arguments so far as the present appeal is concerned 
centre cound one question: whether a person who is admitted in- 
to the possession of waste lands in 1884 can claim the rights and 
rely upon the presumptions in favour of ryots contained in the 
Estates Land Act. 


S. 3 (15) of the Estates Land Act is in the following terms:— 


“ Ryot ” means a person who holds for the purpose of agri- 
culture ryoti land in an Estate on condition of paying to the 
landholder the rent which is legally due upon it. 


It is argued that it does not apply because there is no condi- 
tion for payment of rent accepted by the 1st or 2nd defendant. 
There is however an agreement to pay Re. 1 per acre (under Exhi- 
bit A). This payment has been evidently considered to have 
been by way of rent. It is not within our province to consider 
in Second Appeal whether or not the payment of.this sum ought 
to be otherwise considered. But we feel difficulty in understand- 
ing under what other description it could have been held to fall. 

Another ground taken in argument was that S.6 of the 
Madras Estates Land Act, cannot apply. For this purpose it 
was contended first that the grantor of Exhibit A was nota 
landholder as defined in S.3 (15). The grantor was the Ist 
defendant. He traced his right from Exhibit M which refers to 
itself as a pattah granted as Mokhasa. It is true that Exhibit M 
purported to be for an indefinite period and the grantor of 
Exhibit M was the widow of the Zamindar who had herself only 
a life interest and could therefore not have made a grant fora 
period extending beyond her life and Modhu Sudan Singh v. 
Rooke 1. But in our opinion that does not affect the question 

1. (1897) I. L. R. 26 0,1, om arn 
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whether it is a grant. During the continuance of Exhibit M no 
other person could have admitted any tenant into the land except 
thé grantee under Exhibit M. 

Secondly it was contended that S. 6 could not apply, because 
the second sub-section requiring (1) that the holder should be a 
Jandholder and (2) that the land should be an estate; it may 
therefore be (so it was argued) that the grantor may be a land- 
holder, and yet th land in question may not fall within the 
definition of an estate in S. 3 (2);that in such a case S. 6 would 
not apply. For this purpose it was argued that the land in 
question could fall only under clause (c) of S. 3 (2) and that it 
was not a permanent undertenure. This argument seems to us 
to bé incapable of being supported. The clause that seems to us 
to apply is clause (a). It was argued that clause, (a) could not 
apply, as if it is taken to include the land in question it would 
imply that clause (e) is unnecessary. We are unable to accede 
to this argument. Then it was argued that clause (a) could not 
apply to parts of a Zamindari. ‘In this connection it is necessary 
to advert to the nature of the question with which we are now 
concerned. The question is whether a person in occupation is 
to be presumed to hold the land on such terms as tenants of 
Zamindari lands generally hold them. That presumption is 
based'on the well recognised fact that the Zamindar-has primarily 
the right merely to collect the tax on the land to retain a part of 
it which part is now represented by the Melvaram. The pre- 
sumption arises from the history of land-tenures and of cultivation 
in the past and from the nature of the rights of the Zamindar, 
Considered in this light the argument is deprived of all point. 
We are of opinion that clause (a) is applicable. 

Finally it was argued before us that the case Cheekatz 
Zammndar v. Ranasoru Dhora 1 is not applicable inasmuch as 
the decision in that case proceeds on the ground (page 322) 
that where the generality of tenants in the Zamindari have 
occupancy nights it isa fair presumption to raise that newly 
admitted tenants are admitted on the same terms. It was 
argued that there is no evidence in this case that the generality 
of the tenants in the particular Zamindari have rights of 
permanent occupancy. This argument omits to take into 
consideration the gist of the decision in Cheekati Zamindar 
v. Ranasore Dhora 1. That decision establishes that by 


1. (1699) I.L.R. 28, M. 318. 
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virtue of repeated proof of the fact that in zamindaries the 
prevailing terms of tenancy include the right of permanent 
occupancy in favour of the tenant the courts are ina. position to 
take judicial note ofthe existence of such terms and’ to presume 
that they exist. If as is suggested before'us it is the case of the 
appellant that in the particular zamindari in question the prevail- 
ing terms of tenancy do not include the right of permanent 
occupancy it was for the appellant to have adduced evidence on 
the point. It is not suggested that any such evidence was ten- 
dered and rejected. It is noteven now stated to us that the 
appellant is desirous of adducing any such evidence. 


In connection with the point with which we have last 
dealt it was argued that the, presumption referred to is not 
applicable inasmuch as the land was waste at the time of the 
original grant. Two circumstances may be alluded to in re- 
ference to this argument: first, if the presumption (based on 
conformity with general experience no less than on the policy of 
law and the history of land tenures) is that a ryot who comes 
into possession of land ready for cultivation is let in on terms of 
permanent occupancy then the presumption would be stronger 
in the case of one who is let in on the understanding that he 
will make lands cultivable which were previously incapable of 
being cultivated. In such a case principles of even wider appli- 
cability form the support of the presumption. The other 
consideration in the terms in which old waste is defined in S. 3 
(7). The terms of that section are clearly inapplicable to the 
land in question. This had to be conceded when it was pointed 
out that under S. 3 (7) (1) land cannot be called old waste unless 
it is shown (a) that the land hasbeen owned and possessed- by the 
land-holder or his predecessor in title for a continuous period of 
not less than 10 years. 


(b) That during the said period of ten years the land has 
continuously remained uncultivated. 
(c) That the said period consists of a period. 
i. after 1908 or, 


ii. partly before and partly after 1908 or, 


iii within 20 years before the passing of the act że. since 
1888, 
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It is the last requirement of the clause (iii) as stated above 
that is fatal to the land now in question being considered waste. 
For though the land was uncultivated in 1874 it has been conti- 
nuously in cultivation since 1884 Hence it is clear that the 
land cannot be considered old waste. 


The result is that the appeal must.be dismissed.with costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
(Ordinary Original Civil Jurisdiction) 
Present: —Mr. Justice Wallis. 
K. Seetharam Naidu and others Plaintiffs. * 


D. 
K. Balakrishna Naidu and others Defendants. 
Amdu Law—dlienation—Ancssiral property — Suit to sot ands sane by son— 
Burden of proof on aliensé to prove antecedent dobi or justafying necessity—Const- 
deration partly found to be binding on the son—Deci es—Horm of. 


Tn a suit by sons to set aside alienation of ancestral property by the fatkor, tho 
onus i» on the alienees to prove that there was an antecedent debt or a justifying 
necessity for the alienation, (29 M. 200, 81 All. 176; 28 M. L J. 211 95 MLL. J: 
27 ref). 

Whore the alienation is found not binding on the sons the slienee, aeguros tho 
quantum of interest of the alionor at the date of the alienation without any liabil- 
ty to increase or diminution by virtue of subsequent changes in the joint fumuy, 
(85 AL 47). In conse of alienation by a Widow or Guardian or Dharmakartha, tho 
alienation if to a greater extent than .is necessary will be set aside ou paymont to 
tho alienee of the amount which is binding. 


Where :only a portion of the consideration is bound to be for w uccessary 
purpose, the proper decree to be fmmed will be to give the father’s share in tho 
property to the ulionee to give a charge in favour of tho alicnee on tho share of the 
bons tothe extent of their sharo for the consideration which was found to be for 
a binding purpose. The shares are to be worked out as ın ordinary partition. 


Venkatasubva Rao and Radhakrishnayya for Plaintiffs. 

V. V. Srinivasa Iyengar, C. K. Mahadeva Iyer and 
V. Masilamani Pillai for Defendants. 

The Court delivered the following 


Judgment :—This is a suit brought by the plaintiffs who 
are the sons of the Ist defendant to set aside alienations made 
by the 1st defendant and for partition. The properties in ques- 
tion are alleged by the plaintiff to have descended to the Ist 
defendant Balakrishna from his father Venkatasawmy. Venkata- 
sawmy was the son of one Gantalamma, who according to the 











"©. 5. No. 368 of 1911. Qist November 1918, 
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defendants, was a dancing woman and the evidence is that 
the whole family were known as Gantala people, that is to say, 
as descendants. One of the chief’ alienations attack2d is a 
partition deed, Exhibit C, entered into in 1893, shortly after 
Venkatasawmy’s death between the 1st defendant and his sisters 
through whom some of the alienee-defendants claim. That deed 
shows that the 1st defendant Balakrishna and his sisters who, 
according to the undisputed evidence, still continue to follow the 
profession of dancing women were all residing together in one 
house; and it recites that this woman Gantalamma, Venkata- 
sawmy’s mother, had effected a partition with her sisters, who 
according to the evidence were themselves dancing women, as 
far back as 1874. It also recites that she enjoyed the properties 
included in the deed with her daughters and intended to leave 
half of them to her son Venkatasawmy and half of them to her 
daughters who were dancing girls, that the daughters pre-deceas- 
ed her and she decided to leave half the property to her son and 
half of the property to the daughters of the son who had accord- 
ing to the evidence adopted the’ profession of dancing women. 
lt also recites that she died in 1882 and that since that time 
Venkatasawmy, her son had been managing and improving the 
properties. The evidence is that all these properties whether 
acquired, during Gantalamma’s lifetime or after her death, stood in 
the name of Venkatasamy and that some of the more valuable 
properties were acquired after herdeath. There isalso evidence that 
Venkatasawmy kept a small drug store but not such a business 
as is likely to enable him to become the possessor of these proper- 
ties. The cession by Balakrishna of half of these properties to 
his- sisters is attacked as an alienation of the joint family 
property of -himself and his son—at that time, he had one son—on 
the ground it was not made for any antecedent debt or beneficial 
purpose. On the other hand it is supported on somewhat incon- 
sistent grounds. Mr. V. V. Srinivasa Aiyangar for some of the 
defendants contended that it should be supported as a family 
arrangement because these dancing girls sisters had certain 
claims upon him for maintenance and otherwise. On the other 
hand Mr. Mahadeva Aiyar for some of the other defendants took 
a bolder line ; he contended that the proper inference was that 
all these properties had been acquired by these three generations 
of dancing women as the fruits of prostitution and that under the 
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Hindu law, as recognised in this presidency; they formed a joint 
family who took by survivorship and that consequently all these 
properties, though they stood in the name of Venkatasawiny, 
were really the property of the female members of the family 
and that Venkatasawmy did a very good thing for himself when 
he acquired one-half of them under Ex. C. and that therefore 
this acquisition was to be taken to have been a self-acquisition 
of his with which he was at perfect liberty to deal. As regards 
this last contention the first thing to be said is that it is nowhere 
set up in the pleadings nor was it a question on which the 
parties came to trial. Mr. Mahadeva Aiyar’s answer to that is 
that these alienees‘ did not know and it was only during the 
course of the case that the real circumstances of the family 
came to light. But in my opinion this contention has not been 
established. Admittedly the daughters of Gantalamma pre- 
deceased her and though the daughters of Venkatasawmy, the 
sisters of Balakrishna, engaged in prostitution yet there is no 
evidence that they were adopted by Gantalamma. If they 
had been, the question would have to be considered whether any 
such adoption could at the present day be considered as giving 
rise to any right to the property but I find it is not proved that 
they were adopted. On the other hand I am not disposed to 
accept as literal truth recitalsin Ex. C; the conclusion which 
I am constrained to draw from the evidence is that these people 
were carrying on, males and females, a sort of joint family 
business in which this man Venkatasawmy acted as a sort of 
managing member. No doubt he went so far on the way to 
respectability as to get married but he seems to have stopped 
there. He brought up his daughters to prostitution and his son 
to live with them inthe same house; I am not able to say 
whether such a state of things is common in this part of India 
but I see in Ghisti and Nanhi Jan v. Umrao Jan 1 the facts were 
of asimilar description. I find then there was no adoption of 
Balakrishna’s sisters by Gantalamma. Therefore it seems to me 
that on Gantalamma’s death Venkatasawmy was her heir 
and was entitled to inherit the properties which she had obtained 
on partition. But it is perfectly clear to my mind that a large 
portion of these properties was afterwards acquired by Bala- 
krishna’s sisters. Therefore they had at any. rate a better right 








1. (1899) L. R. 201. A, 1918, 
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to those gains than any male member of the family who had been 
aiding and abetting them and it seems to me that although in 
Ex, C. they did not like to state a number of unpleasant truths, 
which it was nobody’s business to state in Ex. C. it repeats the 
story of Gantalamma’s intention which is simply put in there to 
make some sort of colorable story—that is the inference I have 
come to. But I think that these properties were really largely 
acquired by the sisters of Balakrishna as the earnings of prostitu- 
tion and that therefore they had a well-founded claim to part of 
the property which stood in the name of Venkatasawmy after his 
death and that therefore, in any case there was more than 
sufficient to support a bona fide compromise by Venkatasawmy 
as head of the joint family of himself and his son. I find that 
the alienations under Ex. C. cannot be attacked. That disposes 
of the case of the 2nd & 3rd defendants. 


The next question is as to the character of the property 
Balakrishna took. Mr. Mahadeva Aiyar, as I said, contended 
that it must be taken to have been ‘self-acquired property. I 
cannot agree. It was taken by him under the deed, as in 
the right of his father Venkatasawmi. I think it must be taken 
to have been ancestral property which descended to him from 
his father who is proved to have-been married and therefore 
Balakrishna took the share which he got under Ex. C. with 
all the incidents of joint family property. 


Coming now to the other alienations, the question with which 
I have had to deal is the question of onus. It was contended 
for the plaintiff that the onus was on the defendant alienees 
to show that the alienations were made by the father Balakrishna 
for some antecedent debts or fora purpose beneficial to the 
family. The only issue relating to that is “ whether the alie- 
nations are illegal or immoral and therefore not binding”. That 
does not seem to me to cover the issue whether the alienuations 
were for an antecedent debt or fora purpose beneficial to the 
family, and when the very recent decision in Ruthna Gramany 
v. Veerabadra Aiyar 1 was cited at a later stage of the case to 
show that the plaintiffs must be taken to have accepted the 
onus of showing that these alienations were not made for ante- 
cedent debts which was held to be the case there, I came to the 
conclusion on a perusal of the pleadings and the issues in this 
Ez 1. (1918) 25 M. L. J, B=M W. N. 761. 
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case that the plaintiffs had never. undertaken any such burden 
and I have frained the further issue as to whether these alien- 
ations were for antecedent debts or for a purpose beneficial to 
the family as both the pleadiags and the evidence were directed 
to such an issue. That of course is quite an independent issue 
from the issye whether the antecedent debts, if such they were, 
were incurred for illegal or immoral purposes. Now as regards 
the issue whether the alienations were made for an antecedent 
debt or for a beneficial purpose I am clearly of opinion that in 
this as in other cases the onus ison him who asserts. Anyone 
who asserts that the alienation was made for an antecedent debt 
or for a beneficial purpose is bound to prove it. The difference 
of opinion which took place in the Allahabad High Court in the 
case Chandradeo Singh v. Mata Prasad 1 appears on a perusal 
of the Judgments, on the one side, of Chief Justice Stanley and on 
the other of Mr. Justice Banerji, to have proceeded entirely upon 
the difference of opinion as to whether in order to support such an 
alienation as this it was necessary to show existence of an ante- 
cedent debt. Stanley C. J. held it was, Mr. Justice Banerjee it 
was not. If Mr. Justice Banerjee had held that an actecedent 
debt must be shewn, I take it he must have held that the onus 
lay upon the person who asserted it. In this court there isa 
decision of the Full Bench that the existence of an antecedent 
debt must be shown—I mean in the absence of any beneficial 
purpose—that isin Venkataramanayya Pantulu v. Venkatara- 
manadoss Pantulu 3. The recent decision of the Privy Coun- 
cil reported in Sri Narain v. Lala Raghubans Rai$ was referred 
to. That is avery short Judgment merely affirming the Judg- 
ment of the Court below. It can only be understood in my opi- 
nion on a perusal of the Judgment of the Court below which was 
not before me at the trial. But now I am informed, as I believed 
it must be the case, that no question of the existence of antece- 
dent debts arose there because it was admitted. I think we should 
be very slow to construe a Judgment of their Lordships as deal- 
ing with a question of the first importance in India without 
assigning reasons. As to the case in Ruthna Gramany v. Veera- 
bhadra Aiyar t though the question is discussed there yet the 
court deliberately refrained from expressing any final opinion 
such as would be binding on me. I therefore hold that the onus 


1. (1908) T. L. R. 3 1. A. 176 (F. BY 9, (1905) 29 M. 200 (F B.) 
3. (1918) 25 M. L J. 97. 4 (1013) 26 M L.J. 28=M.W.N. 761. 
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is upon the other defendants to support those alienations and they 
bave very largely failed to discharge it. 


I have disposed of Ex. C. The next item No. 4 was alienated 
on the 20th February 1893 to the 6th defendant. The allega- 
tion is family necessity but there is no real proof of that. The 
ist defendant’s evidence is altogether unworthy of credit ; he 
pretended he was drunk when he executed these deeds and they 
were all fot the purposes of dissipation and he actually included 
the alienees among his boon companions and several very respec- 
table looking Hindus came into the box as alienees and they 
by no means corresponded to his description of them as 
boon companions. The whole thing is a fiction. The next 
alienation is item No. 8—taking them in order of time— 
on the 21st February 1894. Ex. IX, an alienation to the 
10th defendant, is a sale of the lands of a village just out- 
side Madras because the rents were difficult to collect. The 
village is just beyond Perambur, the houses are, some of them, 
tenanted by people in the Railway workshop and the whole 
suggestion is absurd. That alienation is not proved to have 
been made for an antecedent debt or for a beneficial purpose. Item 
No. 9'was alienated on the 18th April 1894 to the lith defen- 
dant for Rs. 130. It was alleged that this was to pay taxes. 
That I am constrained to find is not proved. 


On the 24th October 1895 is the alienation to the 8th defen- 
dant (Exhibit F) of item 6 for Rs. 200. No evidence was 
offered as to this alienation which I hold to be not binding. 


Then we come toa mortgage of the 8th July 1897 of items 
Nos. 5 and 12 for asum of Rs. 350 followed by the sale of item 
No. Son 18th November 1897, 4 months later, for Rs. 850 to 
discharge the previous mortgage with interest, viz, Rs. 364 and 
certain taxes Rs. 50 making Rs. 414 and leaving unaccounted a 
balance of Rs. 430 which was alleged to have been borrowed for 
the repairs of item No. 12. I am prepared to allow the aliena- 
tion to the extent of ‘Rs. 414 which I think is quite ample to 
cover any repairs which were at all likely to have been done to 
‘either or both of ‘these houses. Besides it constituted an 
abtecedent debt at the time of the sale, and 1 allow also the taxes 
which are mentioned in the sale-deed, but still that leaves Rs. 436 
unaccounted for, 
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Then we come toitém No. 10 which was alienated on the 
Z1st August 1901 by Exhibit M. tothe 12th defendant for 


Rs. 200 as to which there was no evidence and I therefore hold 
it not binding. 


The last is item No. 11 a mortgage ‘for Rs. 280 to the 13th 
and 14th defendants. Rs. 185 of that is admitted to have ‘been 
an antecedent debt paid to some Koravas. It appears that the 
mortgage of item No. 12 was paid off under Exhibit E., 
Item No. 12 itself was afterwards alienated and part of it was 
sold by the alienee to the Municipality by the alieneeat a very 
handsome price and the evidence is he allowed the 1st defendant 
to buy back the remainder at a low rate. The balance Rs. 175 of 
this mortgage of Rs. 280 is said to have been applied in that way. 
It is not suggested it was applied in any other way and I do not 
see any reason to doubt that. I am therefore prepared to 
uphold this alienation in toto. 

With regard to the effect of the alienations which I hold to 
be not binding it is admitted here that under the decision of the 
Full Bench the alienee at any rate acquired the quantum of in- 
terest of the alienors—the first defendant, at the time of the 
alienation and consequently that in respect of all the alienations 
when there was only one son, the first plaintif, the alienee will 
be entitled to one-half. In regard to the alienations as to item 
4 the alienation will be set aside to the extent of one-half. 
Similarly as regards items Nos. 6, 8 and 9. 

Item 10 is binding to the extent of 4, Item No. 11 is upheld 
altogether. The only one I have partially allowed and partially 
disallowed is as to Item No. 5. Question as to item 5 reserved 
for further argument. 


The 2nd, 13th and 14th defendants are entitled to propor- 
tionate costs. 2nd one set; 13th and 14th one set. 


I have now had, the advantage of hearing further argument 
as to the manner in which I should deal with the alienation by 
the 1st defendant of item No. 5 which I held to be binding on 
the whole of the joint family to the extent of Rs. 414. Ifthe 
alienation were by a widow or a guardian or dharmakarta, in the 
circumstances of the present case the alienation to a much greater 
extent than was necessary would be set aside on payment to 
the alienee of the amount which was held binding. Itis, however, 
contended that this is not the proper way to deal with an 
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alienation. by a co-parcener where that alienation is only- partially 
binding, because according to the law now established in this Presi- 
dency such an alienation is in any event binding to the extent of 
the co-parcener’s share as it existed at the date of the alienation 
without any liability to increase or diminution by virtue of sub- 
sequent changes in the joint family. Consequently it is contend- 
ed that the alienees in this case acquired a one-third share in 
the property alienated independently altogether of the sum of 
Rs. 414 which was held to have been advanced by him for 
purposes binding on the joint family. As regards this sum— 
there isa decision in Marappa Goundanv. Rungasami Goundan 1 
before the decision in Chinnu Pillay v. Kali Muthu Pillai? that 
the alienee is only entitled to the share of his alienor and has 
no further claim on the shares of the other co-parceners in res- 
pect of the sum for which the alienation was rightly made. 
This view has been dissented from by Sundara Atyar and Sada- 
siva Aiyar JJ. in a very recent case in Vadivalam Pillay v. 
Natesan Pillai 8 and does not so far as I can judge appear 
to rest on any sound principle. It appears to me that the right 
way to look at it is this: the alienee acquired by the alienation 
the one-third share of the 1st defendant in this case. That one- 
third share must of course be burthened with a one-third of the 
joint liability of the family for Rs. 414; but there is no reason 
so far as I can see why the shares of the other co-parceners 
should not similarly be burthened with their proportionate share 
of the liability and therefore I hold it is binding on them to the 
extent of 2/3 of Rs. 414, and in the result that the alienee is 
entitled to the one-third share, plus 2/3 of Rs. 414 as a charge 
upon the shares of the other co-parceners. I need only allude 
to the contention which was put forward by Mr. Mahadeva Aiyar 
and the proportion of the alienee was liable to be affected by sub- 
sequent additions to the family. It seems to me that that is 
inconsistent with the principles laid down in Chinnu Pillai v. 
Kdlimuthu Pillai 1 The effect of my decision is this, that the 
alienees have a one-third share, plus a charge for Rs. 276 on the 
shares of the other co-parceners and this can be worked out as 
ina ordinary partition. As regards the defendants other “than the 
2nd and 13th and 14th they must be directed to pay the costs of 
the plaintiffs to be distributed among the defendants proportionate- 
ly to the properties concerned. 


1. (1899) I. L. R. 33 M. 89. 2, (1911) I. L. R. 85. M. 47 (E B) 
7 3 (1912) 12 M. L. T. 192. 
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Vakunté@ IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
tama. Pillai , 


Present:—Mr..Justice Wallis, and Mr. Justice Sadasiva Aiyar. 


Wihimolam 
Chettiar. Vaikuntarama Pillai minor 
by guardian Muthammal Appellant* (2nd Defendant) 
v. 
Athimoolam Chettiar Respondent (Plaintif.) 


Transfer of Property Act, S. 59—Oreditors, if includes future credstorsa— 
Mortgage during minority—Misrepresentahon as to age—No duty to refund in the 
absence of—Soettlement by father—Hstoppel by attestsng—Transfer of mortgage by 
father—Hffect of—No debt for which the son would be liablae— Hindu Law. 

i Buit on & mortgage executed by the 1st defendant dumng minonty in favour of 
the third who transferred ıb to the 4ih who again transferred iù to tho plamtafi. 

Tho transfer by the third defendant to the 4th was attested by: the ist after he 
attained majority. ‘Before the date of attestation, but after he attaired majority 
156 defendant oxecuted a settlement transferring all his property to his mother and 
wife on bohalf of his minor son stipulating only for maimtenance to himself. The 
finding was that the settlement was intended to be operative but that it was 
executed} by the 1st defendant’ to defeat and dolay creditors: 

Held that im the absanco ofa flhding that ‘the 1st defendant ‘had obtained 
money by misrepresenting his age, there was no duty cast in him of refunding the 
money advanced and ns such the plaintiff was not at the date of tho settlement B 
oreditor of the 1st defendant. 


Held also Per Wallis J. in the absence of a finding that the settlameont ‘Was 
intended to defraud subsequent oreditors as distinguished from creditors at the date 
of the settlament and the plaintiff not being a creditor standing in tho shoes of a 
oreditor’at the date of the settlement, he would not be entitled to avoid 16. 

Quasre, even if ho stood in the shoes of such creditor he would be entutlcd: bo 
avoid, 

_Differenca between the statute of Elizabeth and 8. 58, T, P A. pointed out 

“Per Sadasiva Asyar, J Estoppel only prevents œ man fiom pleading the real 
state of facts and does not mako the falsa state of facts which'the Court has: ‘got to 
assume between the parties to become for ‘all purposes the true state of fdcts, and 
‘so far as the 3nd defendant the son was concerned, no such debt ẹs he was bound to 
discharge under the Hindu Law, arose at any time even after the settlement by 
reason of his father being estopped. 


Second Appeal from the Decree’ of the District Court of 
‘Tinnevelly i in A. S. No. 418 of 1910, preferred against the Decree 
of the Court of the District Munsif of Tinnevelly in O. $. No. 396 
of 1906. ir. 

C. V. Ananthakrishna Aiyar for-Appellant, 

T. R. Ramachandra Aiyar and M. B. Dorasami Iyengar for 
-Respondents. 

The Court delivered the following 


t 8. A. No. 1631 of 1911 2nd April, 1914. 
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Judgment :—Wallis, J :—Thisis a suit by the plaintiff on 
a.mortgage executed by the Ist defendant during minority in, 
favour. of the third defendant who transferred it to the 4th 
defendant who again transferred it to the plaintiff. The transfer 
by the 3rd to the 4th defendant was attested by the Ist defen- 
dant after he had attained majority. Before the date of the 
attestation but after. he attained majority the Ist. defendant 
executed a settlement transferring all his property to his mother 
and wife on behalf of his minor son stipulating only for main- 
tenance for himself. The District Judge has found that the 
settlement was intended to be operative, but that it was executed 
by the 1st defendant with intent to defeat and delay his creditors 
and there is no ground for questioning these findings. But he 
has also found that the plaintiff was a person defrauded, defeated 
or delayed by the settlement, so as to be entitled to set it aside 
under S. 53 of the Transfer of Property Act. From this decision 
an appeal has been preferred by the son of the 2nd defendant. It 
has been contended before us that the 1st defendant at the date of 
the settlement was a debtor of the 3rd defendant for the money 
advanced to him on mortgage during minority as he was bound 
to refund it. Where a minor has obtained money by misre- 
presenting his age, that amounts to fraud and he may be made 
to refund it, but I think it is now settled that, in the absence of 
fraud, a refund cannot be ordered. -This would appear to have 
been the rule in England even before the Infants Relief Act of 
1874 which makes contracts entered into by minors void: by 
statute as the Contract Act does in India. In England there is 
an express decision of the point by the Court of Appeal in 
Levene v. Brougham 1 and the earlier decision of the Court of 
Appeal, Ex parte Jones,2 to which Sir George Jessel was 
a party is, to the same effect. All the cases have been 
reviewed recently by Lush J. in Stocks v. Wilson ® where 
it is ‘shown on an examination ‘df all the authorities that 
the ground, on which equity interferes to make a person of full 
age return money or property whicH' he obtained during 
minority, is fraud. In that case as in fhe: earlier case of 
Ex parte The Unity Joint Stock Mutual Banking Association £ 








1. 25 Times L. R. 265 2. (1881) 18 Ob. D. 109. 
9. (1918) 2K B 235. 4. (1858) 3 De G. J. B. 0. 68 B. C. 44 E. R. 1192, 
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Vaikunta- fraud was found and a return ordered. As regards Indian 
a cases it seems sufficient to refer to the well-known decision in 
Aehimoclam, Mohort Bibee v. Dhurmodas Ghose 1 in which their Lordships 
held that minors’ contracts are void and not voidable and that S. 
65 of the Indian Contract Act has no application to them and in 
which they cited with approval the observations of Romer, L. J. 
in Thurstan v. Nottingham Permanent Benefit Society 2 “a Court 
of equity cannot say that it is equitable to compel a 
person to pay any moneys in respect of a transaction 
which, as against that person, the legislature has declared 
to be void”. That is to say in the absence of fraud, an 
infant is not estopped from pleading minority in answer to a suit 
for the return of the money advanced to him during minority. 
This has also been expressly decided by the Allahabad High 
Court in Kanhat Lal v. Balu Ram 8, The finding in the pre- 
sent case is that there was no fraud or misrepresentation 
by the minor as to his age when he borrowed on a mortgage from 
the 3rd defendant, consequently he could not then have been 
ordered to refund and therefore the 3rd defendant was not one 
of his creditors at the date of the settlement. Both the lower 
courts, however, have held that this does not debar the plaintiff 
from setting aside the settlement. The District Munsif relies on 
the fact that the 1st defendant always treated the 3rd defendant 
as a creditor, endorsed payments on the mortgage after heat- 
tained majority, attested its transfer to the 4th defendant, and 
lastly admitted the plaintiffs claim in this suit. The District 
Judge apparently takes the same view. Now as regards the 
present question, the admission of the Ist defendant during the 
suit cannot give the plaintiff the right to set aside the settlement 
as against the 2nd defendant. It has not been found, or contend- 
ed before us, that the settlement was void on the ground that it 
was intended to defraud subsequent creditors as distinct from 
creditors existing at the date of the settlement, and in these 
circumstances it appears unnecessary to consider whether the 
plaintiff would be entitled.as a subsequent creditor by estoppel 
of the 1st defendant to avoid it. The plaintiff was not a creditor 
of the 1st defendant at the date of the settlement. There is no 
doubt adictum in Holmes v. Penney. 4that where a debtor makes 
1. I.L. R 80 O. 599, ` 2. (1902) 1 Oh. 1 


8. (1911) 8 A. L. J. 1058. 
4, (1856) 3. K. and. G' 90 at 1008. 0, 69 E. R. 1035, 
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a settlement in fraud of his creditors and pays them off and a new 
set of creditors stand in their places the settlement would be 
void against them also, but this proceeds upon the language of 
the statute of Elizabeth, which is for the protection of “ creditors 
or others,” not “ creditors” only, which words are not reproduced 
in the Transfer of Property Act; and besides, the plaintiff in this 
case cannot be said to stand in the place of the creditors at the 
date of the settlement. In these circumstances I think the 
plaintiff is not entitled to set aside the settlement and that the 
appeal must be allowed and the suitas against the 2nd defend- 
ant and the plaint second schedule property is dismissed with 
costs throughout. The memo of objections is dismissed with costs. 


Sadasiva Aiyar, J :—I entirely agree. Even if the 1st de- 
fendant were estopped by some conduct of his from denying as 
against the 4th defendant that he (1st defendant) owed money to 
the 3rd defendant on the mortgage deed, this would not create a 
real debt on the date when the estoppel arose. Estoppel only 
prevents a man from pleading the real state of facts but does not 
make the false state of facts which the Court has got to assume 
as true (as between the estopped man and the man in whose favour 
the estoppel works) to become for all purposes a true state of facts. 
So far as the 2nd defendant was concerned, no such debt as he 
was bound to discharge by the obligation imposed under the 
Hindu Law on a Hindu son really arose at any time even after 
the date of the settlement, by reason merely of his father’s becom- 
ing estopped by the said father’s conduct from denying that 
he owed a debt to the 3rd defendant or to the 3rd defendant's 
assignee (4th defendant). An estoppel sannot overrule a plain 
provision of law (See Arumugam Chetti v. Doraisinga 
Tevar 1. In this case, the plain statutory provision that 
a miner is incompetent to incur a contractual debt cannot 
be overruled by an estoppel. The 4th defendant does not 
actually become a subsequent creditor or a prior creditor, 
by reason of the estoppel, but the ist defendant is estopped 
from denying that there was a prior debt due by him to the 3rd 
defendant and that estoppel works in favour of the 4th defendant 
and against the 1st defendant. In this view, it is unnecessary to 
go into the question whether a future creditor can get rid of a 
voidable but real transfer under S. 53 of Act IV of 1882, that isa 








1, (1911) I. L R. 87 M, 38 at p. 44. 
48 
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a question on which I feel grave doubts whether the current of 
authorities is really consistent and whether the observations in 
some of the decisions are sound and in consonance -with justice 
and convenience. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Ayling and Mr. Justice Seshagiri 
Aiyar. 


Ratna Chetti (died) and others ... Appellanis* 
(Plaintiff's and 1st 
Plaintiff's L. R.) 


v. 
Narayanaswami Chettiar and others... Respondents 
pan (Defendants) 


Hindu Law-—Y25<Construction—Hindu Wills Act,—Reference to, as em- 
bodying rules of justices, equity and good conscience—Vested interesi—Devise in 
favour of widow and nephew—Nephew to take properties on the death of the widow 
if living amicably— Words of disposition—Absence of—Declaratory relief —Practice 
as to grant Of. 


In the absence of any statutory provision governing the construction of wills 
in the Mofussil, Courts are justified in referring to the provisions of the Hindu Wills 
Act as embodying the principles of justice, equity and good conscience. 


Where a testator (Hindu! made a will in favour of his wife and nephew 
providing snter alia-‘‘all my properties should after my death be ın possession of 
my wife herself and she herself should bø heir to everything and Muthu Arunachella 
Chetty (nephew) and my wife should live together amucably as of one family. If 
the two could not agres and live together amicably, my wife should pay Re, 4000 and 
separate him and then my wife should enjoy all the remaining properties with 
absolute rights. If both of them should live together amicably, Mutha Aruna- 
chala Chetty himself should enjoy the properties which remain after the death of 
the widow.” 


Held, upon the construction of the will that the nephew who lived amicably with 
the widow till his death, had a vested interest at his death which could not be 
defeated by a testamentary disposition by the widow im favour of a strauger. 


Held also, neither the widow nor the daughter of the nephew being interested 
in questioning the disposition, as the danghter was herself one of the legatees and 
having regard to the fact that the lower Court bad given an adverse decision on the 
question of construction, 4 decree should be made declaring the proper construction 
of the will. 


Words of disposition which are usually found in wills made in England under 
legal advice cannot be expected in the wills made by Hindu laymen in the mofussil 
and the intention to make a dispomtion should not be negahved merely by reason 
of the’ absence of those words. 


> A. No, 249 of 1909, 8rd April 1914, 
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Appeal against the decree of the District Court of South 
Arcot in Original Suit No. 9 of 1909. 

The material clauses of the will in question are set out in 
the Judgment. 

T. R. Venkatarama Sastri for Appellants. 

T. R. Ramachandra Atyar, T. R. Krishnaswasmi Aiyar and 
G. S. Ramachandra Atyar for Respondents: 

The court delivered the following 

Judgment :—One Govinda Chetty executed a will on the 
20th December 1877 and died subsequently. It purports to be 
in favor of his widow and his nephew and son-in-law Muthu 
Arunachalla Chetty. The latter died in March 1878: the 2nd 
defendant is his widow andthe third, his widowed daughter. 
On the 13th December 1908, Sengalani Ammal, the widow of 
Govinda Chetty executed a will. She died since. Plaintiffs are 
reversioners to the estate of Muthu Arunachella Chetty. They 
sue for a declaration that Sengalani was not competent to dispose 
of the plaint property by her will, that Muthu Arunachella 
Chetty had a vested interest in it at the time of his death and 
that they are entitled to succeed to the estate after the life time 
of the 2nd and 3rd defendants. The District Judge held that 
Muthu Arunachella Chetty had no vested interest in the property 
covered by the will, and that the discretionary relief of declara- 
tion should not be granted in this case, as the plaintiffs can 


succeed, if at all, only after the death of the defendants 2 and 3. | 


Plaintiffs have appealed. We are unable to concur with the 
learned District Judge upon either of the points decided by him. 

It has been held in all the Courts in India that a remote 
reversioner can sue for a declaration when the presumptive rever- 
sioner is either colluding with the alienee or is not interested in 
seeking to set aside the unlawful dealings of the widow in 
possession. Sengalani’s will is partly in favour of the 3rd 
defendant, and it is clear that neither the 2nd defendant, her 
mother, nor the 3rd defendant is interested in questioning the 
disposition made by the deceased. Following Chidambara 
Reddtar v. Nallammal 1 we hold that plaintiffs are entitled to 
bring this suit. Further as pointed out by the Judicial Com- 
mittee of the Privy Council in Isré Dutt Koer v. Hans Butti 
Koerain 2 a pronouncement on the proper construction of 


1. (1907) 1. L. R. 88 Mad. 410. 2. (1888) L L. B. 10 Oal. 924 at p. 833, 
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Govinda Chetty’s Will may have the effect of preventing further 
litigation. See also Mon Mohanghosh v. Equitable Coy., Ltd., 1 
and it is all the more desirable as the District Judge has given 
his decision upon the construction placed on the will. We 
therefore hold that the suit is not liable to be dismissed on this 
ground. 


The main question for decision is whether Muthu Aruna- 
chella Chetty had a vested interest in the property under the 
will of Govinda Chetty. There are four principal clauses in 
the will. (1) The preamble says that the will is made in favour 
of his wife and nephew. (2) It next recites the fact that his nephew 
has been living with the testator since birth and says, “ All my 
properties, should, after my death, be in the possession of my 
wife herself and she herself should be heir to everything and 
Muthu Arunachella Chetty and my wife should live together 
amicably as of one family.” (3) The third clause provides that 
if the two could not agree and live together amicably “ My wife 
should pay Rs. 4,000 and separate him and then my wife should 
enjoy all the remaining properties with absolute rights. ” 
(4) Then comes the final provision which directs that “ If both 
of them should live together amicably, Muthu Arunachella Chetty 
himself should enjoy the properties which remain after the death 
of the said Sengalani Ammal.” Apart from any question of 
technicality, it is clear that the testator did intend to give some 


“property to his nephew. In case of disagreement, he is to be cut 


off with Rs. 4,000 at the option of the widow; If there is no 
quarrel he is to be the heir to all the properties remaining at the 
death of the widow. Mr. Ramachandrier’s argument should lead 
to the conclusion that even though they lived together amicably. 
it was open to Sengalani to deprive Arunachella Chetty of all rights 
in the property by disposing of it during her lifetime. This is 
mainfestly against the intention of the testator. The learned vaki] 
lays stress upon the use of the word remaining as qualifying the 
property, and contends that the testator gave the widow absolute 
power to deal with it, as he did not apprehend that she would 
act ungenerously towards her own son-in-law. We were at first 
inclined to hold that the word remaining was intended to give 
powers of absolute disposition to the widow. On further con- 
sideration, we have come to the conclusion that that expression 








1. (1914) 18 C. W. N. 608, 
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only refers to the power of alienation for necessary and binding 
purposes, which a limited owner has under the Hindu Law. It 
is significant that in clause two of the will, the testator refers 
to the widow only as heir, whereas in clause 3. he gives her 
absolute powers of alienation after having paid off Rs. 4,000 to 
his nephew. Mr. Ramachandrier argues that the use of the word 
“as heir” indicates that the testator gave the widow all his pro- 
perty as full owner and quotes Surajmant v. Rabinath ogha 1 
in support of it. The willin the Allahabad case provided that 
the widows should “remain in possession as owners with pro: 
prietary powers.” The present will does not contain similar 
words: on the other hand it was laid down in Radha Prosad 
Mullick v. Ranimoni Dassi? that Hindu Wills should be construed 
relative to the notions of Hindus respecting the rights of donees 
under the Hindu law: and in a case very similar to the present 
one it was held that the use of the word “ Malik (owner) did not 
confer an absolute estate on the widow- Motilal Mithalal v. T he 
Advocate-General of Bombay 8. The two classes of cases are not 
in conflict as is often supposed. Where the words of disposition are 
clear and unambiguous, the sex of the donee will not be a dis- 
qualification for acquiring an unqualified-estate. But where the 
words are consistent with the creation of an interest which the 
law ordinarily gives to females, then the rule of law is that the 
testator intended to conform to the principles of law by which 
the parties, in the absence of a testamentary disposition, , are 
governed., Bearing these principles in mind; we must. hold.thaf, 
the words f“ should be heir” in-clause 2 were;pot intended to 
confer an absolute estate on the widow; especially when the 
testator in clause 3 does give absolute powers of disposition in 
certain contingencies: clause 2 only gives the widow. that right 
which she is entitled to under the ‘Hindu Law. Mr. Rama- 
chandrier’s next contention is that there are no words of gift in 
favour of Muthu Arunachella Chetty. It must be remembered that 
words of conveyance which are usually to be found in wills made 
in England under legal advice are.not to be expected in this 
country. This will was made by a laymen, and he begins 
by saying that he is making a will in tavour of his wife and 
nephew and concludes by constituting the latter -heir to all the 
remaining properties on the death of the widow. We cannot 


1. (1907) I. L. R. 80 All. 84. 
a. (1908) L. R. 85 I. A. 118. 8. (1910) I. L. B. 85 B. 279, 
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agree that these two clauses read together do not confer rights 
of property, on Muthu Arunachella Chettiar. The will having 
been made in a moffusil station, there are no statutory provisions 
governing its construction. We think we are justified in 
referring to the provisions relating to wills made in Presidency 
towns as embodying the principles of Justice, Equity and Good 
conscience. The provisions of the Transfer of Property Act do not 
in terms apply to certain classes of leases, and yet courts have 
been guided by the principles contained in the Act, in deciding 
these cases. The definitions of vested and contingent interests 
contained in the Transfer of Property Act are the same as those 
of the Hindu Wills Act. We shall therefore refer to the Transfer 
of Property Act in discussing this justice. S. 19 lays down 
that where on a transfer of property an interest therein is 
created to take effect on the happening of an event which must 
happen such interest is vested. The event contemplated by the 
testator in the case before us is the death of his widow. It is 
then that the nephew is to become the owner of the property, 
The fact that he may be turned out by the payment of Rs. 4,000 
does not deprive him of the right to succeed ultimately: (vide the 
last clause of the explanation to S. 19) Mr. Ramachandrier 
contends that the provisions in favour of the nephew is analogous 
to the power to appoint mentioned ip Surendra Nath Ghose v. 
Kalachand Banerjee 1 and that as held by the learned Judges 
in that case, the nephew had only a contingent interest. The 
report of that case does not give the provisions of the will, and the 
learned Judges after taking it as conceded that the will gave only 
a contingent interest proceeded to say that that interest cannot be 
attached in execution. That decision affords no guide for the 
determination of the question before us. Even if the interest 
created was contingent at the outset, it became a vested interest 
before the death of Muthu Arunachella Chetty. He had not 
quarrelled and the widow had not sent him away by paying him 
Rs. 4,000; at the moment of his death, the happening of the 
contingency became impossible and he died possessed of a vested 
interest (vide the last clause of S. 21 and S. 26 of the Transfer of 
Property Act). The condition, if any, to the nephew being 
entitled to a vested interest was fulfilled by his having lived 
amicably with the widow till his death. For all these reasons 





1, (1908) 190. W. N. 668. 
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we hold that the plaintiffs are entitled to a declaration that the 
Will of Sengalani Ammal is not binding on the reversioners. 
We reverse the decree of the District Judge, but as it was 
necessary to come to Court in order that the testament may be 
construed properly we direct that the costs of all parties here 
and in the Court below do come out of the estate. 











RIVY COUNCIL. 


Present :— Lords 
and Mr. Amir Ali. 


[From the (Chief Court of Lower Burmah]. 


haw, Sumner, Parmoor, Sir John Edge 


Channing Arnold Appellant 
v. 
King Emperor Respondent. 


Defamation—Defence of good faith and for the publio good—S. 499 I. P. O. 
Exception 9 and S. 52 I. IP. 0.—Comment on'judicial proceedings—Privilege of 
press—lnisdirection to jurys-Praotice of the Judical Committee in appeals in 
criminal cases. 

Held that the question for the jury was whether in publishing the libela com- 
plained of, the accused acted] in good faith and in the belief of their being true, after 
giving due care and attention to seeing that they were so. 


The allegations to whloh the libel related having been investigated by the 
Government (prior to the publication of the libel) and the officer whose conduct 
was called in question having been exonerated from blame, the acoused assumed 
grave responsibility for reopPning the matter; and it was wall worthy of considera- 
tion by the jury that no flesh facts were adduced in explanation of reviving the 
matter and that the accused| gave no assistance to the Court on the subject of what 
were the actual things upon} which he founded his own beliefs nor what the steps 
were, if any, which he took to investigate their truth before giving them to the 
pubho. 


Referring to certain 
in their Lordships opinion 
believing to be true, their 
have been no defence ın 
matter. 


The Queen v. Newman{(1. E. & B. 558) referred to. 

When, in the course offthe trial, the evidence revealed that in writing the libel, 
the acoused had proceeded én a gross mistake on an important matter of fact, the 
libel should not have adhered to for a moment; the mistake should have 
been acknowledged and an apology, tendered. 


A charge to a jury m be read asa whole. If there sre salient propositions 
of law in it these will, offcourse, be the subject of separate analysis. But in o 
protracted narrative of faot [the determination of which is ultimately left to the jury, 
it must needs be that the view of tha judge may not coincide with the views of othera 
who look upon the whol proceedings in black type. It would however not ba in 












rtions of the libel which were very gross and which 
the accused could have had no reasonable ground for 
sordships held that in any view of the caso there could 
egard to these substantial portions of the libellous 
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accordance either with: usual or good practice to treat such cases as cases of 
miedireotion, if, upon the general view taken, the case is being fairly left within 
the jury’s province. 

‘In the region of fact the Judicial Committee will not interfere unless some- 
thing gross amounting to’a complete misdesoription of the whole bearing of the 
evidence has occurred. 


It is a timeworn fallacy that some-kind of privilege attaches to ‘the profession 
of the press as distinguished’ from the members of the publio. The freedom of 
the journalist is an ordinary part of the freedom of the subject and to whatever 
lengths tho subject in general may go, so also may the journalist, but, apart from 
statute law, his privilege is no other and no higher. 

The responsibilities which attach to his power in the dissemination of printed 
matter may, and in the case of a conscientious journalist do, make him more oare- 
ful; but the range of his assertions, his oritioiams or his comments is as wide as, 
and no wider than, that of any other subject, No privilege attaches to his position, 

It is also a dangerous doctrine that some privilege or protection attaches to the 
publio acts of a judge which exempts him in regard to these from free and adverse 
comment. He is not above criticism, his conduct and utterances may demand it. 

Freedom would be seriously impaired if the judicial tribunals were outside the 
range of such comment, 

The position and functions of the Judicial Committee in oriminal cases fully 
discussed. 

The Queen v. Mukerji 1 The Falkland Islands Company v. Tha Queen and 
Clifford v. King Emperor 3 refferred to with approval, Drllst's case 4 Makin v. The 
Attorney-General for N. 3. Wales 5 Pillat v. King Emperor 8 Lanier v. The King T 
explained. 

The position of the Commitee is different from that of a Court of Oriminal 
Appeal. It is not guided by its own doubts of the appellant's innocence or suspicion 
of his guilt. It will not interfere with the course of criminal law, unless there has 
been such an interference with the elementary rights of an acoused as has placed 
him outside of the pale of regular law, or, within that pale there has been a violation 
of the natural principles of yustice so demonstrably manifest as to conyince their 
Lordships first, that the reault arrived at wes opposite to the result which their Lord- 
ships would themselves have reached, and secondly, that the same opposite result 
would have been reached by the loogl tribunal also, if the alleged defect or mis- 
direction had been avoided. 


The material facts are sufficiently set out in their Lordships’ 
judgment. 

Sir Robert Finlay K. C. with Wilson and Page appeared for 
the Appellant. 

Sir E. Richards, K. C. & Dunne appeared for the Respondent. 

Dr. Syed Abdul Majid, [Instructed by Messrs. Bramall and 
White] watched the proceedings on behalf of the London 
Islamic Society. 
. (1862) 1 Moore N. 8. 272,15 E. B. R. 709. 
. (1888) 1 Moore N. B. 299, $12, 15 E, R. 718. 9. (1918) L.B. 40 I.A. 241, 
. (1897) D. R. 12 A. O. 469. 5. (1894) L. R. A. O. 57. 


. (1918) L. B. 40 I. A. 198—926 M. L. J. 518 
., (1914) A. C. 221=26 M. L. J. 1. 
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Sir R. Finlaly Ki C. for the appellant contended that the 
charge was under S. 499 of the Indian Penal Code and that it was 
e done in good faith. The whole question 
sed due care and attention; if so, he was 
The proceedings were most unsatisfactory 
er heavy. Let it be clearly understood 
ot being charged with a crime. Arnold it 
any malice. 


not defamation if it w 
was whether Arnold - 
entitled to acquittal. 
and the sentence ra 
that McCormick was 
was not suggested h 

[Sir John Edge: 
of it.] 

He wrote to th 
took the child for 


evidence was that sh 










Arnold does not say how he was informed 


Lieut-Governor first. McCormick said he 
e purpose of treating ber; but medical 
could not have suffered from gonorrhoea. 
The Chief Justice{ misled the jury as ifthe charge was 
against McCormick. } The medical evidence was that the child 
was used in an abominable way and her hymen was muptured. 
[Sir John Edge. What was the charge?] First abduction and 
then rape. Prior td the trial the complainant filed a petition 
before Mr. Buchanan, to the effect that the case should be tried 
by himself and enqujred into personally. This was confirmed 
by the diary of Mr} Buchanan. Fatimathe mother stated that 
she had not parted with the child and wanted her back. 
She then applied that the child should be examined. On 
July 13 Sherrard sent to enquire, who saw McCormick on 
the next day. He stated that he bought the child, He made two 
different statementy. The diary appeared to be rewritten. 
Arnold took good care as to what was to be said [Lord Shaw:— 
What you are concerned with is the innacence of Arnold and 
not the guilt of McCormick] [Sir John Edge:—Buchanan’s 
view was that MéCormick was a dangerous man,] One could 
understand the Efglish sentiment on such a state of affairs. 
Arnold was thorf a few years. [Sir John Edge:—One 
who had been there so long would not have believed in it.) 
Fatima wished tof have her child, but McCormick would not 
give her back. n July 18th Finnie. arrived. Daulatram’s 
examination went if corroborate the statement of the girl that the 
rape was committed. [Sir John Bdge :—There was a prima facie 
case of abduction. f There is proof that she was with a dancing 
troupe] [Ameer Ali :—that would not mean that she had con- 
nection]. Before i discharge ceased Finnie told Daulat Ram 
49 
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King 
Emperor. 
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that he need not take sides. One had a right to complain of 
the way in which the Judge had tried the case. [Ameer Ali:— 
The letters are on the file] [Sir John Edge :—These letters are 
confidential among the civil service]. Buchanan stated reasons 
for not agreeing asthe defence wasthat the child was prosti- 
tuted. The petition that Mr. Andrew should not try the case 
was sent to him by the commissioner. It was not right to file 
any petitions of that kind, Besides, objections against his trying 
the case were taken several times. [Sir John Edge :—Is a Magis- 
trate to hold his hand because of a petition? No administra- 
tion of criminal justice would be possible. I used to receive 
petitions against every Judge.] It was unfortunate that the 
trial took place before Mr. Andrew. I had nothing to do with 
the officials. What I had to show was whether Arnold acted 
in good faith and with due care. The defendant was represent- 
ed by a pleader, but the Court called witnesses for the defence. 
It ought to have been left to McCormick. It looked curious. 
[Lord Sumner :—It is not an adequate reason for not examining 
Dr. Evers, that discharge had ceased]. Several witnesses were 
never called. It was not startling that Aina was not suffering 
from venereal disease. The evidence was just the other way. 
She never bad it. Andrew said she was suffering beyond doubt. 
Arnold honestly and reasonably believed that a miscarriage of 
justice had taken place[Sér John Edge :—Arnold believed that a 
Magistrate concocted these]: It was too strong what Arnold 
believed was a miscarriage of justice, [Sir John Edge :—Natives 
are treated by Europeans. Do you mean’ to say that Arnold 
came to the conclusion on all these facts before him?] Yes, 
that was the impression left on his mind. [Sir John Edge : what 
does your client say against the order? you cannot charge the 
Magistrate with corruption.] I was not attacking Andréw; he had 
been on friendly terms with McCormick. Two petitions were 
forwarded to proper quarters. How would this act upon the 
mind of a person? After correspondence with the Government when 
Arnold found that no remedy was possible, he wrote these articles. 
The trial before the Chief Judge was rather unusual. He made 
a speech before the trial shutting out a good deal of evidence for 
the defence. [Mr. Ameer Ali: Is it in accordance with practice 
to make a speech before trial ?] [Sir John Edge: He confined 
their attention to what he was going to try. To my. mind there is 
nothing invidious in it], This must be complained of. In the sum- 


PART XIX] THE zw LAW JOURNAL REPORTS 625 


ming up the Chief Judge forgot the difference between the English 
Law and the Indian Law. [Sir John Edge : He was telling them 
what the English Law{was.| Allegation of fact and comment were 
two different things. | [Sir John Edge: you are not protected if 
you make a wanton chhrge. | Allegation of fact could not fall under 
exception 9 of S.499 in India. Thecitation of the English Law 
put the jury on a wropg track. The Chief Judge’s stricture on 
Buchanan was not relqvant. Arnold must have taken the same view 
as Buchanan. ThereJ[was a complete misdirection on the vital 
point in the case. The Chief Judge in effect said that the charge 
against McCormick was absurd. It showed a case of prejudice 
of the most substantial kind. He brought in the very things he 
excluded, Arnold thqught the case fit to be enquired into. The 
whole of the Chief Judge’s summing up was based upon complete 
misconception. Arn@ld was not engaged on legal proof but was 
simply concerned with whether there was astrong case for think- 
ing there had been improper conducting of the case. The jury 
had no proper chargepy He thought that Arnold could not have 
taken that view, but Buchanan did. It was on the Criminal Court 
that the poor populafion must depend. Arnold was writing with 
a feeling which every one should share. The question was 
whether his trial wa fairly conducted. It was not. Dr. Evers 
said prostitution of Aina was impossible but the Chief Judge said 
it was irrelevant andfof no value; the effect was that the jury was 
taken off the trackį [Lord Sumner: Andrew might have said 
what was the good df calling witnesses, knowing what they had 























to say.] Arrest was $n warrant and bail on a non-bailable offence 
was granted to MéCormick on his own recognisances. How 
would it strike an oldinary person? A conviction could not stand 
when it resulted from such summing up. There were five tele- 
grams which had pafsed between Mr. Dawson, the commissioner 
and Mr. Andrew which could not have been before Mr. Arnold. 
If Andrew had donefhis duty it was possible for the complainant 
to get legal advice. [Sir John Edge. Do you think Arnold would 
have drawn the same conclusion as the ignorant Malay woman. ] 
Arnold had also Maltamed Din. He was in the hands of his advo- 
cates who might haye thought it injurious to give up the facts of 
the case. The real line of defence ought to have been whether 
Arnold acted in goof faith and with due care, which the Chief 
Judge ignored. Hq did not plead justification on the ground of 
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truth. There was not a word on the guilt of McCormick. The 
question was how it might have appeared to Arnold. The Chief 
Judge: went into the charge of McCormick’s guilt and said it was 
false. Even if there were excesses, proceedings were not justified. 
The question was of the mind of Arnold. Supposing he were misled. 
If the Chief Judge directly put the question of McCormick's 
guilt to the jury and said “you as reasonable persons should 
not believe in it,” the point was made. It was very undesirable 
for Andrew to disregard the petitions being a boon companion of 
McCormick. There was evidence as to people being turned out 
of the Court. This was a fit case for the Board to interfere in 
the interests of justice ashad been in the cases decided where 
misdirection went to the merit of the case and was: of a serious 
nature. 


Reference was made to Makin v. Att.-General of N S.W. 1 
R. v. Gibbs ? Rex v. Dyson 3 Bray v. Ford 4 Wilson following 
pleaded justification and tried to shew that various irregularities 
must have been intentional. 


Sir E. Richards K. C. (with him Dunne) for the respondent 
contended that the appellant had not made out a sufficient case 
for the interference of the Board. There were attacks on the 
Judge and any interference by this Board will be wrong, The 
summing up by the judge will have to be tested not by consider- 
ing isolated passages but by taking it as a whole and it will have 
to be considered along with the argument of the counsel on either 
side. There was no case cited for allowing the appeal on the 
grounds set forth. To interfere in a case of this kind would be 
ta alter the practice of this Board in Criminal appeals and to 
allow appeals to this Board on grounds different from those on 
which alone this Board has been allowing appeals in criminal cases. 
The practice of allowing appeals here was entirely different. 
[Sir R. Finlay: Leave to appeal was granted and Lord Chancel- 
lor was presiding] There were six specific instances in which the 
conspirators wished to burke justice vis., bail, advocate, inter- 
preter, hearing in camera, not calling witnesses, and the hearing 
of the case by Andrew himself. There were answers for all of 





1. (1894) A. O. 57. 2. (1887) 18 Q. B. D. 587. 
8, (1908) 3. K. B 455. £. (1896) A. O. P. 44 Of. 6 
b. (1809) 25 T. L. R. 617, 625. 
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them and they could be explained away. The appellant never 
pleaded justification. Reference was made to S. 537 of the Code 
of Criminal Procedure. 


Sir Robert Finlay, in reply referred to the cases mentioned 
in their Lordships Judgment to shew that it was a fit case for 
interference. 


The Judgment of their Lordships was delivered by 


Lord Shaw.—By leave granted by His Majesty in Council 
this appeal is brought from a conviction of and sentence upon 
the appellant by the Chief Court of Lower Burma, pronounced 
on the 19th October 1913. The charge was one of defamation 
or criminal libel, and the prosecution was laid under the 21st 
chapter of the Indian Penal Code. In that chapterS. 499 


gives a definition of defamation, and sets forth categorically no 
fewer than ten exceptions, any one of which forms a proper 


defence to the charge. By S. 500 it is provided that the 
punishment of defamation shall be “ simple imprisonment for 
“a term which may extend to two years, or with fine, or with 
“both. ” 


The appellant was charged with having defamed Mr. G. P. 
Andrew, Deputy Commissioner and District Magistrate of Mergui, 
by the publication of two articles in the Burma Critic, a Rangoon 
newspaper, on the 28th April 1912. These articles were entitled 
“ A Mockery of British Justice.” 


Mr. Arnold has had experience as a journalist; and it 
appears from the proceedings that he was at one time the chief 
editor of the Rangoon Times. He ceased to be editor of that 
journal in the end of September 1911, and in January 1912 he 
was registered as one of the proprietors and the editor of the 
Burma Critic. The articles bear witness to the writer’s posses- 
sion of great invective and declamatory power; and it ought to 
be said at once that his motives have not been challenged except 
in so far as that is necessarily involved in the contention that he 
published serious libels and did so otherwise than in good faith. 


The proceedings against him were initiated on the 11th 
June 1912 by Mr. Andrew, the District Magistrate already men- 
tioned. On the 3rd October 1912 the trial of the case began before 
Sir Charles Fox, the Chief Judge, with a jury. It was protracted 
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and lasted from the 3rd to the 19th October. On the latter date 
the jury returned a unanimous verdict of guilty, and a sentence 
of one year’s simple imprisonment was pronounced. The Board 
were informed that after undergoing four months’ imprisonment 
the remainder of the sentence was remitted. 


Their Lordships listened to a lengthy argument in support 
of this appeal, during which the entire history of three stages of 
proceedings or sets of circumstances was discussed. These were, 
first, the details of the conduct of one McCormick, u planter,who 
was charged with having abducted and committed rape upon a 
Malay girl of about 11 years of age ; secondly, the conduct and 
proceedings of Mr. Andrew as District Magistrate at the investi- 
gation which was conducted before him into this charge and 
which ended in his declining to commit McCormick for trial ; 
and thirdly, the proceedings at the trial in the present case. 


From one point of view the discussion might have been 
greatly shortened by the exclusion of the consideration of the 
two first elements mentioned. But their Lordships were unwill- 
ing, in view of the importance which is said to attach to the 
appeal, to adopt any step which would appear to prevent the 
fullest statement by the appellant’s counsel of his entire position. 
And secondly, it has to be admitted that sir Robert Finlay was 
justified in his observation that, although there was no justifica- 
tion of the libel pleaded still the circumstances demanded a 
prolonged investigation on this other issue, namely, whether the 
appellant, from the material placed before him when he wrote the 
libel, was acting in good faith. If he did so act he would stand 
within the exception under the Indian Penal Code, and the libel, 
otherwise unjustified, would be excused by Statute. In these 
circumstances the fullest investigation was permitted to take its 
course. 


It is now important to see what are the provisions of the 
Penal Code which apply to the case. 


“ Whoever, says Section 498 of the Indian Penal (ode, 
“by words either spoken or intended to be read, or by signs or 
“by visible representations, makes or publishes any imputation 
“concerning any person intending to harm, ‘or knowing or having 
“reason to believe that such imputation will harm, the repu- 
“tation of such person ” is said, “ except in the cases hereinafter 
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“excepted, to defame that person.” Of the ten exceptions under 
the section three were mentioned. The first exception is in 
these terms: “It is not defamation to impute anything which is 
“true concerning any person if it befor the public good that 
“the imputation should be made or published. Whether or not 
“it is for the public good is a question of fact.’ It was admitted 
by the counsel for the appellant at their Lordships’ bar that 
their client claimed no benefit under this exception: he 'did not 
suggest that the series of libels or any one of them was true; on 
the contrary all of them in so far as they were assertions of fact 
were admitted to be false. 


ln point of form the same course was taken in the Court 
below. But while this was so and while the plea of veritas was 
not openly or plainly made, their Lordships regret to observe 
that surreptitiously it did appear and reappear in the case by 
way of repeated innuendo. It may be as well to bring this 
matter to a point at once. In Sir Charles Fox’s charge to the 
jury this passage occurs: “You will observe that under the 
“ first exception the only question, apart from the question of 
“the public good, that could arise was whether what had been 
“ said was true or not. Now itis noticeable that the defence 
“ does not rely on that exception, although up to the end we 
“have bad it reiterated that what was said was true.” Upon 
being questioned the learned counsel for the appellant frankly 
admitted that the exception was not in point of fact pleaded as 
a defence, and their Lordships do not understand that they dis- 
puted that the learned Chief Judge’s statement of what occurred 
at the trial by reiterated innuendo was correct, It was open to 
the appellant to defend his utterances as true. But he declined 
to take that course. Their falsehood stood as an admission in 
the casé, the words themselves being so plainly of a libellous 
character. This part of the case may accordingly be definitely 
dismissed. 


The second exception is in these terms: “ It is not defama- 
“ tion to express in good faith any opinion whatever respecting 
“the conduct of a public servant in the discharge of his public 
“ functions or respecting his character so far as his character 
“ appears in that conduct, and no -further.” The distinction 
between this and the first exception is that the former deals with 
allegations of fact, and this second exception deals with the 
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expression of-opinion. This also has nothing to do with the case 
as it now stands, because it was as it must be, admitted that the 
articles did not confine themselves to expressing an opinion as 
to the conduct of Mr. Andrew, but in much detail made definite 
defamatory allegations of fact against him. 


It is accordingly upon the ninth exception that the deter- 
mination of the present appeal solely depends. That is in these 
terms :—“ It is not defamation to make an imputatiou on the 
“ character of another provided that the imputation be made in 
“ good faith for the protection of the interest of the person 
“ making it, or of any other person, or for the public good.” In 
connection with this exception it is necessary to take its language 
along with that of S. 52 of the Code, which is to this effect: 
“Nothing is said to be done or believed in good faith which is 
“ done or believed without due care and attention. ” 


Notwithstanding the elaboration of the arguments and the 
introduction of much matter affecting the conduct of McCormick 
and the conduct of Mr. Andrew, it was accordingly this question, 
and this question only, which the jury charged by Sir Charles 
Fox had to try, namely, whether in publishing the libels admitted 
to be false Mr. Arnold did so in good faith because he believed 
them to be true, having given due care and attention to seeing 
that they were so. If the jury were satistied that he did give 
that due care and attention, and that he acted in good faith, then 
the exception formed a good defence, and the accused would be 
found not guilty. If, on the other hand, they were not so satis- 
fied, then no course, according to the Indian Criminal Law and 
the Indian Evidence Act, was open to them but to negative the 
exception and to find the accused guilty. No question is made 
that each of these propositions is sound. 


It is contended, however, by the appellant that in the course 
of the charge there was misdirection by the Judge, and that the 
jury’s minds were diverted from this, which it is admitted was 
the true and only issue, to other questions. What were these? 
They were the very things which the prisoner’s counsel had 
throughout the trial insisted on introducing, namely, the question 
of the conduct of McCormick and of Mr. Andrew, the narrative 
as to Mr. Andrew being accompanied by the suggestion that it 
was after all indefensible and corrupt. Their Lordships recog- 
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nise that this mode of conducting the defence, which it- 


appears to have been dificult to repress, was not unlikely 


to lead to confusion but it is at least satisfactory to find 


that the learned Judge in charging the jury made no mistake in 
stating what the true issue was. It is admitted by the appel- 
lant’s counsel that this is so. “ What you will have to 
consider,” said the learned Judge tothe jury, is “ whether the 
imputations in these articles were published in good faith, 
after due care and attention had been exercised on the part 
of the writer of them. What is ‘due care and attention’ 
must depend on the circumstances of each particular case," 
It is also fair tothe learned Judge to say that while he felt 
constrained—a course which, in view of the conduct of the defence 
is not to be wondered at—to go with some fulness into a narrative 
of fact, he concluded his charge to the jury by bringing their 
minds directly back to the exact issue which they had to try. 
He did so in this language: “ It is now for you to consider 
“these matters, and to decide whether the accused has satisfied 
‘you that he used the reasonable care that he ought to have used. 
“ Tf you are satified that he did, and that he did not overstep the 
“ bounds of law as I have explained the law to you, then you 
“must acquit him, but if he has not satisfied you that he has 
“exercised such due care and attention beforehe committed 
“himself to paper in this way, then it is your bounden duty 
“to convict him.” 


Before the exception and alleged misdirection of the jury 
are dealt with, it is expedient to state what the libel contained. 
Being headed “ A Mockery of British Justice ” after a consider- 
able amount of inflammatory matter it proceeds to “ speak out 
“against those officials who have forgotten their duty and have 
“ dared to trifle with the fair fame of England.” Having made 
“ these very serious allegations the appellant added : “ The facts 
“before us indicate that he (Mr. Andrew) conspired with Mr. 
“ Finnie to burke the case; that he conducted it in camera; that 
“he refused to heed the protest of the complainants that the 
“interpreter employed was a paid parasite of McCormick, and 
“did, in fact, deliberately mistranslate; that of the witnesses 
“ for the prosecution only those called by the District Superin- 
“ tendent of Police, and not even all of them were allowed to 
“give evidence; that in a word the whole enquiry was an 
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“outrageous make-believe and a mockery of what he is nominally 
“representative, the fair play and judicial honour associated 
“with the name of England, By what looks like the meanest of 
“tricks, the unfortunate complainants were unrepresented by any 
“lawyer at this judicial farce.” 


It would serve no good purpose to cite further from the 
libels; they mention disgusting details and incriminate other 
officers besides Mr. Andrew, as engaged in a corrput plot. They 
contain not one, buta serious of libels of the grossest 
character. These libels were at least seven in number. First, 
of conspiracy with Finnie to prostitute justice by saving 
McCormick. Secondly, of having apparently knowingly and as 
part of the partisanship, bailed out McCormick for a non-bailable 
offence. Thirdly, of having misledthe Malay girl, her parents 
and friends, by leaving them without professional advocacy, 
which they had been led to expect. Fourthly, of having pervert- 
ed the course of truth by a partisan interpreter. Fifthly, of 
having tried the case in camera. (Very little was made of this 
in argument.) Sixthly, of not having called certain witnesses in 
the inquiry; and Seventhly, of Mr. Andrew having heard the 
case knowing that certain people objected to his doing so 


Of the libels the first was the real basis of all. It imputed 
corruption. Several of the others might not appear but for their 
resting upon that basis of corruption to be of so serious a type. 
But in their Lordships’ opinion this cannot be said of the third 
and fourth, for if it were true that the magistrate had designedly 
deprived the complainants of legal assistance, and provided 
them with a false interpreter, then such wicked conduct would 
not only be itself indefensible but would colour all the rest. Upon 
the whole it cannot be denied that if any substantial part of this 
defamation was true, it meant ruin to the careerof Mr. Andrew 
and any others engaged in conspiring with him as alleged. 


The points put forward in the appellant’s favour as establish- 
ing that although the charges were false yet he was excused by 
statute because he believed them bona fide and had given due 
care and attention to their truth, were substantially three. In 
the first place it was urged that he relied upon a letter published 


“with the signature of “ Vigilance,” and addressed to the Rangoon 


Times. Itis dated the 31st August 1911, and at that time the 
‘appellant was connected with that paper. It contains a long 
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narrative incriminating McCormick and also Mr. Andrew and 
others. 


The second element proponed in support of Mr. Amold’s 
good faithis of a different and an important character. It is 
this: In the district of Tenasserim referred to, the position of 
Subdivisional Magistrate was occupied by Mr. Buchanan. It 
is alleged that Mr. Buchanan had been on unfriendly terms with 
McCormick, but their Lordships do not think that there is 
anything substantial in this allegation, and they further think it 
right to put on record their opinion, which is in entire concurrence 
with that of the Chief Judge, that Mr, Buchanan in his investi- 
gations and conduct was actuated by entire good faith. Although 
his conclusions and suspicions may have been erroneous, their 
Lordships see no reason to think that from beginning to end he 
did not act in accordance with the best traditions of the service. 
He had been absent on leave from the middle of April to about 
the middle of May 1911; and on his return he heard rumours of 
misconduct by McCormick. Towards the end of June Mahomed 
Din, who had had legal differences with McCormick, made 
allegations which amounted to a charge that the crimes of 
abduction and. of rape had been committed. Mr. Buchanan 
himself made enquiries and came to the conclusion that 
McCormick should be put upon his trial. Itisa point in the 
accused’s favour that the Sub-divisional Magistrate thought that 
there was a case for committal. 


The third point in these protracted proceedings, : which is 
more important than either of the foregoing in support of the 
contention that the writer of the libels believed them to be true, 
is the admitted conduct of McCormick himself: Their Lordships 
do not attach much weight to the question of abduction, because 
it appears to be the case that the child had formerely lived in 
McCormick’s house for ashort period, and the evidence is 
somewhat confused as to the conduct of the mother of the child 
in regard to her absence from the house. But the allegation 
made by McCormick was that he had been informed that this 
child was suffering from gonorrhcea, that he had taken her to 
his house and himself (there being a hospital eight miles away) 
had personally examined her, and had then passed her on for 
treatment by the mistress of one of his male servants. But 
their -Lordships find themselves in entire agreement with the 
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learned Judge when he says: “It is not surprising that there 
“should be indignation and hot feeling on the part of the 
‘“‘sympathisers with the mother of the child Aina, and good 
“reason for feeling of indignation at some of the conduct—tke 
“admitted conduct—of McCormick. However stong 
“ his inclination for amateur doctoring may have been, there could 
“have been no justification for that. It was a thing that no 
“ man with a proper sense of decency should have done.” 


Although accordingly it is no part of the submission of the 
Counsel for the appellant at their Lordships’ Bar that McCormick 
was guilty, their Lordships think it is an element relevant to 
the consideration of whether Mr. Arnold was acting in good 
faith in these libels to shew that he believed that McCormick’s 
own admissions would have justified his committal for trial. 


The last matter which their Lordships reckon to be a 
perfectly relevant one in the category of elements in the case 
which bore upon the point of the accused’s good faith was this. 
Importance is attached to a pronouncement by the Magistrate. 
After investigating the facts, and declining to commit, he went 
on to say that in his opinion McCormick’s conduct was pure 
and philanthropic. Their Lordships cannot agree with such 
an opinion, and their views coincide with those of the Chief 
Judge upon that subject. 


They are of opinion that there were thus several elements 
in the case which were all with perfect propriety submitted to 
the jury in sypport of the defence. Their Lordships,. however, 
do not attach so much importance to the other allegations. 
That as to bail having been granted to the accused rests on a 
slender foundation. It is held by the Judges on the spot, and 
it was proved to be also the opinion of the civil authorities, that 
the discretion of granting bail applied to this case. It was 
evidently a case, unless forbidden by Statute, for discretion 
being exercised, and it would rather appear to their Lordships 
looking to the great distance to be traversed before the authority 
claimed by the appellant as requisite for granting bail could be 
obtained, that much practical hardship would ensue to pri- 
soners unless such a discretion existed. They are not pre- 
pared to say that the humane view, which was taken of an 
accused’s rights was mistaken. It is unnecessary in this case 
to decide or dwell upon the point, because thier Lordships’ 
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opinion is very clear to the effect that this difficult and delicate 
point of law could never have been viewed as a substantial 
element weighing with any reasonable writer in justification 
of his belief in the truth of the libel. The same observation 
applies to the other elements in the case which need not be 
entered upon but all of which have been fully considered. 
Their Lordships are of opinion that a fair and statable case in 
support of the statutory defence and of the belief in the wicked- 
ness of Mr. Andrew was put forward on the points which have 
been already enumerated, but that no others were of any real 
weight. In putting forward, however, the points mentioned, 
their Lordships think that a case was made which demanded an 
answer. 


Such an answer was given, and it also was both fair and 
statable. 


In the first place a serious and weighty reply was made on 
the subject of the letter signed ‘ Vigilance.” It was not 
confined to the remark that the letter was no valid excuse for 
a belief in gross slander. The points proved were these: When 
that letter was received by the Rangoon Times a most proper 
course was taken, and that with the appellant’s knowledge. 
It was forwarded by Mr. Stokes, the assistant editor, to the 
Chief Secretary to the Government of Burma, so that there 
might be official confirmation of its allegations prior to its being 
published, These allegations were examined into, and on the 
31st October the Chief Secretary wrote stating that the 
Lieutenant-Governor had caused inquiry to be made and had 
found that the allegations against the officers were without 
foundation. By this time the appellant had ceased to be editor 
of the Rangoon Times, but on the 2nd November 1911 Mr. 
Stokes forwarded a reply to the Chief Secretary stating that 
the incident, so far as the Rangoon Times was concerned, was 
closed. 


This was not so, however, with regard to the appellant, for 
in the following spring, namely, on the 7th March 1912, an 
article appeared in the Burma Critic, of which he was then 
editor, entitled “ Alleged Grave Scandals in Tenasserim.” On 
inquiry being officially made of the appellant, asking for parti- 
culars, the answer given was that the case referred to was that 
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inquired into and disposed of in the previous autumn. The 
appellant’s attention was at the same time called to the fact 
that Mr. Stokes had accepted the reply of the Lieutenant- 
Governor. All this took place before the libels in question were 
published. 


Their Lordships cannot see their way to hold this part of 
the appellant’s case to be satisfactory. 


An investigation in the department of a Lieutenant- 
Governor of great experience having resulted in exonerating Mr. 
Andrew from blame, the appellant assumed the grave responsi- 
bility for re-opening the matter. He gave the authorities 
inkling of any fresh information which had come to his hand, 
and in answer to their enquiry he simply stated that it was the 
old incident which he was reviving. Up tothe present the 
appellant has not given at their Lordships’ Bar or in any Court 
any statement of any fresh facts which he had discovered. This 
circumstance was, in their Lordships’ opinion, well worthy of 
consideration by the jury. 

In the second place, both Judge and jury had seriously to 
consider the attitude of Mr. Arnold himself. He neither 
defended the articles as true nor did he give any assist- 
ance on the subject of what were the actual things 
upon which he founded his own beliefs nor finally upon what 
the steps were, if any, which he took to investigate their truth 
before giving them to the public. 


Thus, although, the true issue in the case was as to his own 
bona fides and the care and attention which would verify that, 
Mr. Arnold’s action when charged gave no help to the Court 
and must to some extent have embarrassed even his own 
defence. Having admitted that he assumed responsibility for 
the articles, he was asked by the Magistrate as follows: “ Q. Do 
“you wish to make any explanation of your position in the 
“case as to your bona fides, &c.? (I pointed out to the 
“accused that, under’ Section 105, the burden of proof lies 
“upon bim).” “A, No. I bave nothing to say. Everyone from 
“the Lieutenant-Governor downward, knows my character, 
“and I leave it at that-” But of course it was quite impossible 
to leave it at.that, because the libels were there, in all their 
number and seriousness; the charge was made under the 
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Statute, and the law had prescribed that the author of such 
libels could only be excused by showing good faith after due 
care and attention. It is not in accordance with the due or pro- 
per administration of justice for an accused to brush all the 
statutory regulations affecting his position aside in this manner. 
The attitude and absence of the accused may well have been 
considered by the jury rather destructive than helpful to the 
defence set up. 


In the third place, this bas to be borne in mind. Every 
officer, judicial or administrative, who investigated this case, 
except Mr, Buchanan, had agreed with the conclusion at which 
Mr. Andrew had arrived, namely that the charge should be 
dismissed. This circumstance was one peculiarly suited for the 
appraisement of a local jury. 


The next circumstance in the case is one to which 
their Lordships do not conceal that they attach serious 
importance. They were moved by the allegation that the 
prosecutors and those in that interest were alleged to 
have been led on to the trial by Mr. Andrew, and that 
Mr. Andrew had wickedly conspired suddently to leave them 
in the lurch without an advocate, and to furnish them 
with a false interpreter. This allegation was, as it turned out, 
not only untrue, but was, as was made abundantly clear at the 
trial, particularly cruel. Letters were produced showing that 
instead of Mr. Andrew having taken up such an attitude, his 
desire, and indeed his endeavour and entreaty, throughout were 
that in the enquiry before him an advocate should not only be 
employed for the prosecution, but should, in fact, be paid by the 
Government. Letter after letter was written to his effect—-to 
engage a pleader. On the 3rd August 1911, Mr. Andrew had 
intimated to Mr. Buchanan that he would engage an advocate 
to prosecute, and that his presence and the presence of Mr. 
Sherard, the investigating officer, would also be required. On 
the 4th he specially wrote to Mr. Buchanan,“ Can you bring 
“up interpreter trusted by all parties? Ask complainants to 
“ choose between, two advocates named. “to conduct their case.” 
On the 7th, Mr. Buchanan having been unable to get such an 
interpreter, but having stated that the complainant wished to 
consult a certain vakil ia Rangoon before choosing a lawyer to 
conduct the case, Mr. Andrew wrote to Mr. Buchanan, “Kindly 
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“do so, and name advocate early. As regards interpreter, your 
“ Court interpreter must come along to assist at any rate.” On 
the 10th sanction was asked to engage Mahomed Ayoog “ on the 
“ terms he asks.” It most clearly appears from the letters that 
the arrangement as to legal assistance broke down, because upon 
the 12th August the Commissioner at Mergui declined to sanc- 
tion the proposal to retain an advocate, he having demanded of 
Mr. Andrew to state whether he thought the charges could be 
substantiated, and Mr. Andrew having stated in answer to this 
difficult yuestion that he thought the abduction charge alone 
could be made out. In short the refusal to provide an advocate 
was made neither by Mr. Andrew nor by connivance or consent 
of Mr. Andrew, but ia spite of him. With regard to the inter- 
preter it should also-be added that Mr. Andrew’s anxiety upon 
that subject was manifest, and it was entirely in the right direc- 
tion. Mr. Buchanan objected to one Chean Gee and he 
recommended Musaji. As mentioned Mr. Andrew wanted an 
“interpreter trusted by all “parties” and Musaji, Mr. Buchanan’s 
nominee, was employed. Mr. Buchanan was present at Mergui 
during the investigation and he made no objection to this. 
There was, of course, no proof that a single word was interpre- 
ted falsely. In their Lordships’ opinion these two parts of the 
libel were very gross, and they can see no justification for the 
proposition that the appellant had any reasonable ground for 
believing them to be true. 


It dves not appear that in any view of the case there could 
have been a defence under the Statute in regard to these sub- 
stantial portions of the libellous matter, and the case of The 
Queen v. Newman 1 was founded upon to this effect. But their 
Lordships are very anxious, however, not to have the case dis- 
posed of on what may be considereda narrow ground. They 
take these points as included in the sum of the matter to be 
considered before the jury as relevant to the general case of Mr. 
Arnold's justification on the ground of having, after due care and 
attention, and so in good faith, belived that these things were 
true. 

One final matter has, however, to be kept in view. Some 
of the letters last cited were undoubtedly not before 
Mr. Arnold when he wrote the libels. But they were before 
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him in the course of his trial. In their Lordship’s opinion, when 
it was discovered that the truth with regard to Mr. Andrew had 
not been that in these particulars he wickedly conspired to defeat 
justice, but that he was, on the contrary, anxiously endeavouring 
to secure that justice should be furthered and guarded, then the 
duty of the accused, Mr. Arnold, was plain. Their Lordships 
make every allowance for the heat of advocacy which, as noted 
by the Chief Judge, seems to have been in this case great. But 
when a gross mistake of that kind on a matter of fact—the truth 
of which when exposed would have ruined any administrative or 
judicial officer’s career—was discovered, the libel should not have 
been adhered to fora moment. The mistake should have been 
acknowledged and an apology tendered. This was not done, but 
upon the contrary the case was conducted to its close upon the 
footing that an unstated defence was the real and good defence 
namely that the libels and all the libels were true. Nobody is to 


‘be blamed in these circumstances for thinking that the plea of good 


faith on the part of Mr. Arnold has sustained a serious shock. 


The speeches of the learned counsel for the accused have 
not been printed, but their Lordships had the advantage of hear- 
ing Mr. Wilson, who has been in communication with those 
engaged in the case and who informed their Lordships that the 
views presented by the senior and junior counsel for the appel- 
lant somewhat diverged. It is, however, unnecessary to labour 
this matter, because no doubt was thrown upon the narrative of 
the proceedings given by Sir Charles Fox in his charge. There 
is enough disclosed in the case to show that no light task was 
thrown upon the Judge in disentangling relevent from irrelevant 
topics and in presenting the true issue tothe minds of the jury. 
The real objection taken at their Lordships’ Bar to this charge 
was that the jury were misdirected in this sense, and that the 
narrative of the learned Judge must have left the impression 
upon the mind that Mr. Andrew had not acted wickedly as the 
libel alleged. But it was, looking to the advocacy, necessary 
for the learned Judge to state his own view, and their Lordships 
do not see anything in the charge to give countenance to the 
idea that he withdrew this question from the jury or from their 
province. With a large portion even of the narrative their Lord- 
ships see no occasion to quarrel. Some portions of it here and 
there might be the subject of difference of opininon. 
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A charge to ajury must be read asa whole. If there are 
salient propositions in law init, these will, of course, be the 
subject of separate analysis. But ina protracted narrative of 
fact, the determination of which is ultimately left to the jury, it 
must needs be that the view of the Judge may not coincide with 
the views of others who look upon the whole proceedings in black 
type. It would, however, not be in accordance either with 
usual or with good practice to treat such cases as cases of 
misdirection, if, upon the general view taken, the case has been 
fairly left within the jury’s province. Their Lordships do not 
say that upon any particular in this case they would differ from 
the views laid down by Sir Charles Fox, but these observations 
are made in order to discountenance the idea that in the region 
of fact, unless something gross amounting toa complete mis- 
description of the whole bearing of the evidence has occurred, 
this Board will interfere. The separate and peculiar position of 
this committee under the constitution will be afterwards dealt 
with. 

Their Lordships regret to find that there appeared on the 
one side in this case the timeworn fallacy that some kind of 
privilege attaches to the profession of the press as distinguished 
from the members of the public. The freedom of the journa- 
list is an ordinary part of the freedom of the subject, and to 
whatever lengths the subject in general may go, so also may the 
journalist, but, apart from statute-law, his ‘privilege is no other 
and no higher. The responsibilities which attach to his power 
in the dissemination of printed matter may, and in the case of 
a conscientious journalist do, make him more careful but _the 
range of his assertions, his criticisms, or his comments is as wide 
as, and no wider than, that of any other subject. No pri- 
vilege attaches to his position. 


Upon the other side it would appear from certain obser- 
vations of the learned judge that this false and dangerous 
doctrine may have been hinted at that some privilege or protec- 
tion attaches to the public acts of a judge which exempts him 
inregard to these from free and adverse comment. He is 
not above criticism. His conduct and utterances may demand it. 
Freedom would be seriously impaired if the judicial tribunals 
were outside of the range of such comment. The present case 
affords a good illustration of what is meant. When the exami- 
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nation before Mr. Andrew concluded with his declaration that in 
his judgment the action of McCormick was pure and philan- 
thropic, the whole trial would seem to have been laid open to 
searching ‘and severe observations, and no blame could be atta- 
ched to these. But when the criticism was converted into an 
attack upon the Magistrate as a conspirator against justice, a 
traitor to his oath, a trickster, a man who had manouvred 
his procedure so as todefeat truth and protect an associate 
then of course, it is for the person who has uttered these 
things to justify them, or under the Indian Penal Code, to 
establish affirmatively that he believed them to be true, 
and that on reasonable grounds. On both of these matters last 


mentioned the learned judge seems to have properly directed 
the jury. 


This also has to be said. A large part of the criticism 
directed against the charge of the learned judge in this case was 
to the effect that the narrative of the proceedings led up to the 
conclusion inevitably that Mr. Andrew was innocent of the wicked 
dereliction of duty which was alleged. Ifit was so, the result 
upon the case is somewhat remarkable. For then the charge 
bad in fact impressed the jury’s minds with the innocence 
of Mr. Andrew and it is that very innocence which is in the 
foreground of the aimissions made in this case. The fore- 
going narrative in this view might have been spared, because 
it is now seen that nearly all, if not all, of the items in the 
narrative which are said to constitute misdirection are parts of 
a narrative which leads to a conclusion that isin accordance with 
fact which has all along been admitted to be true. 

It is here that the peculiarity of the procedure becomes 
evident, for the narrative thus criticised was undoubtedly, as it 
appears to their Lordships, the narrative given by the learned 
Judge to the jury in order to counteract an improper use 
which was being made of the procedure. While the truth of 
the libels was not asserted formally, and while the admission of 
their falsehood was formally granted, an endeavour was repeate- 
dly made to withdraw allthis and to persuade the jury to take all 
that was asserted as true. Such things may occur but it is the duty 
of Judges to put what check they can upon them, and in the 
present case their Lordships see jo occasion to think that the 
learned Judge failed to exercise that duty with propriety. 


Arnold 
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From what has been said it will, their I ordships think, 
clearly appear that there was material before the jury on both 
sides of this case, and that the determination was on a subject 
peculiarly within the jury’s province. In their Lordships’ opinion 
the case was not improperly withdrawn from the jury’s domain on 
fact. and they were not misdirected in law. But even if it were 
conceded that upon a meticulous examination of the Judge’s 
charge or conduct of the case certain flaws could be discovered, 
it is the duty of their Lordships to consider the special position 
and function of the Board, in criminal cases as the advisers of the 
King. The frequency of applications made to the Board for 
leave to appeal against the judgments of criminal tribunals in 
various parts of the empire, as well as the thoroughness with 
which the powers and practice of the Judicial Committee were 
discussed in this case incline their Lordships to make a deliberate 
survey of this important topic. 


The question ts not truly one of jurisdiction. The power of 
His Majesty under his Royal authority to review proceedings of 
a criminal nature, unless where such power aod authority have 
been parted with by Statute is undoubted. Upon the other hand 
there are reasons both constitutional and administrative which 
make it manifest that this power should not be lightly exercised. 
The over-ruling consideration upon the topic has reference to 
justice itself. If throughout the Empire it were supposed that the 
course and execution of justice could suffer serious impediment, 
which in many cases might amount to practical obstruction by an 
appeal to the Royal Prerogative of review on judicial grounds, 
then it becomes plain that a severe blow would have been dealt 
to the ordered administration of law within the King’s dominions. 


These views are not new. They were expressed more than 
50 years ago by Dr. Lushington in his judgment in The Queen 
v. Mukerji 1 and Lord Kingsdown, in the case of The Falkland 
Islands Company v. The Queen stated the matter compendiously 
in these words: “It may be assumed that the Queen as authority 
“by virtue of Her Prerogative to review the decisions of all 
“ colonial courts, whether the proceedings be of a civil or cri- 
“minal character, unless Her Majesty has parted with such 
“authority. But the inconvenience of entertaining such appeals 











1 (1862) 15 E. R. 7041 Moore N. S. 972, 
2. (1968) 15 E., R. 718 1 Moore N. S. 299 ut 812, 
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“in cases of a strictly criminal nature is so great, the obstruction 
“which it would offer to the administration of justice in the 

colonies is so obvious that it is very rarely that applications to 
“this Board similar to the present have been attended with 
“success.” Their Lordships desire to state that in their opinion 
the priaciple and practice thus laid down by Lord Kingsdowa 
still remain those which are followed by the Judicial Committee. 


There have been various important cases in recent times to 
which, naturally, reference has been made. The first is the case 
of re Dillet 1. It should be observed that while Dillet’s case 
was in form an application within the ambit of criminal law, 
the matter of substance which was truly brought before the 
Judicial Committee was a civil matter. The appeal was by a 
barrister and solicitor against a verdict convicting him of perjury, 
but there had been a consequential order of the Court directing 
him to be struck off the roll of practitioners, and special leave was 
granted to appeal in reference to the consequential order. 
Lord Blackburn referred to Lord Kingsdown'’s judgment in 
the Falkland Islands case as authoritative and binding. After 
citing that learned Judge, Lord Blackburn added: In ‘ this 
statement of the general practice their Lordships agree. They 
“are not prepared to advise Her Majesty to make this conviction 
“ for perjury an exception if it were not made the sole foundation 
“for the subsequent Order of the 27th March 1885, and liberty 
“ accordingly was granted to appeal against the order of the 27th 
“ March 1885, striking him off the roll, and also to the extent 
“ above stated, and no further, against conviction for perjury.” 


While accordingly the familiar sentences again about to be 
quoted from Lord Watson are frequently cited with reference to 
criminal review in general by this Board, this outstanding circum- 
stance just alluded to ought not to be forgotten. It appears 
to dispose of the argument that the practice of the Board was in 
purely criminal matters in any respect either advanced or dis- 
torted from the position that it occupied under the judgments of 
Dr. Lushington and Lord Kingsdown pronounced about a quarter 
of a century before. Lord Watson tn Dillet’s case observed that 
“ the rule has been repeatedly laid down and has been invaria- 
“ bly followed that Her Majesty will not review or interfere 
“with the course of criminal proceedings unless it is shown that 

1. (1887) 12 A. O. 469. a 








644 THE MADRAS LAW JOURNAL REPORTS [VoL. XXVI 


“ by a disregard of the forms of legal process or by some violation 
“ of the principles of natural justice or otherwise substantial 
“ and grave injustice has been done.” 


The present case brings prominently before the Board the 
question of what is the-sense in which those words are to: be 
interpreted. -If they are to be interpreted in the sense that’ wher- 
ever there has been a misdirection in any criminal case, leaving 
it uncertain whether that mis-direction did or did not affect the 
jury’s mind, then in such cases a miscarriage of justice could be 
affirmed or assumed, then the result would be to convert the 
Judicial Committee into a Court .of Criminal Review for the 
Indian and Colonial Empire. Their Lordships are clearly of 
opinion that no such proposition is sound. This Committee is 
not a Court of Criminal Appeal. It may in general be stated 
that its practice is to the following effect: It is not guided by its 
own doubts of the appellant’s innocence or suspicion of his guilt. 
It will not interfere with the course of criminal law unless there 
has been such an interference with the elementary rights of an 
accused as has placed him outside of the pale of regular law, or, 
within that pale, there has been a violation of the natural prin- 
ciples of justice so demonstratively ‘manifest as to convince their 
Lordships first, that the result arrived at was opposite to the 
result which their Lordships would themselves have reached; 
and secondly, that the same opposite result would have been 
reached by the local tribunal also.if the alleged defect or mis. 
direction had been avoided. The limited nature of the appeal 
in Dillet’s case has been referred to, and their Lordships do not 
think that its authority goes beyond those propositions which 
have now been enunciated. 


The argument for the appellant was to an entirely contrary 
effect. Inthe forefront of it the case of Makin v. The Attorney- 
General for New South Wales 4 was cited. Makin’s case in truth 
did not raise the question at-issue in the present case. It depended 
upon the construction of S. 423 of the Criminal Law Amendment 
Act of 1883 (a New South Wales Statute).. That section set up 
the judges of the Supreme Court as a tribunal to determine questions 
submitted to them in a case stated by the Judge at the 
trial, and there was aproviso that there should be no quashing “un- 
“ less for some substantial wrong or other miscarriage of just- 

1, (1894) A.O 57, i 
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“ice. It was stated by this Board that under that section the 
“ Judges have not been substituted forthejury. As they said, “In 
“their Lordships’ opinion substantial wrong will be done to the 
“accused if he were deprived of the verdict of the jury on the facts 
“ proved by legal evidence and there were substituted for it a verdict 
“of the Court founded merely upon the perusal of the evidence.” 

The second case founded on is that of Pillai v. The King- 
Emperor ħin which this Board sustained an appeal. The circum- 
‘stances of the case, however, were of the most extraordinary 
character, and were such asappeared to the. Board imperatively 
to demand that it should interpose, because the very foundations 
of justice seemed to have been attacked in the proceedings. 
A whole body of inadinissible evidence had been received in the 
case. The one witness whose evidence was relevant and who 
remained in the case was supporting another witness who was a 
confessed perjurer. The remaining witness himself had given 
under oath conflicting and contradictory accounts in previous 
judicial proceedings before the Magistrate aud certain offcials’’. 
If true,” observed Lord Atkinson, they show:that officials, or at 
least the Sub-Inspector, induced the witness to forswear himself 
‘and found in him a plant instrument ready to give false evidence 
upon oath to secure the conviction of his own father; and if false 
they show that the witness was ready to commit deliberate perjury 
whenever he was confronted with the inconsistencies in his former 
statements. There is no alternative.” The simple case accor- 
dingly confronting the Board was a case of a subject sentenced 
to death upon no evidence at all. In these circumstances, 
although the principle of Dillet’s case was again re-affirmed, their 
Lordships did not see their way to refrain from interfering. 

The third case referred to is that of Lanier v. The King 2 
and, fortunately, it is seldom that such a travesty of justice can 
be witnessed. One of the notable features of the case had 
reference to the Judge himself. He, as narrated in the report, 
was a member of the family council which instigated the pro- 
ceedings and himself was a party to appointing two barristers to 
conduct the prosecution and arranged about their fee. The 
facts need not be referred to. The indictment was altered by 
drastic amendments; the trial was hurried on; but the narrative 
need go no further, for, as the report states, “ In short, counsel 
“for the Crown at the Bar of this Board very properly admitted 


1. (1918) L R. 40, T. A. 1588.'0. 25 M. L. J. 518, 
9. (1914) L. R. A. O, 221=26 ML. 
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“that he could not contend that any jury upon the evidence 
“submitted would have convicted the appellant of Crime.” The 
Board were of opinion that the sentence pronounced against the 
appellant “ formed such an invasion of liberty and such a denial 
“ of his just rights as a citizen that their Lordships feel called upon 
“ to interfere,’ But the Board took care to repeat that it did not 
lightly interfere, and the language of Lord Watson in Dille#’s 
case wasagain cited. It was pointed out that the interference 
was not on any matters of form, but because of matter lying at the 
very foundation of justice (the judge had been a judge in his own 
cause), justice had “gravely and injuriously miscarried.” Lanier’s 
case stands as a fair type of almost the only case in which this 
Board would advise the interposition of His Majesty the King with 
the course of criminal justice in the colonies or dependencies. 
That extreme case is this, that it must be established demonstrably 
that justice itself in its very foundations has been subverted, and 
that it is therefore a matter of general Imperial concern that by 
way of an appeal to the King it be then restored to its rightful 
position io that part of the empire. 

Their Lordships were referred to the dicta of Judges and 
the rules set up with regard to the procedure of the Court of 
Criminal Appeal in England; but they are not the rulesadopted 
by this Board which already stated, is not a Court of Criminal 
Appeal. And the authority of these decisions which apply to a 
different system a different procedure, and a different structure of 
principle, must stand out of the reckoning of any body of authority 
on the matter of the procedure of this Board in advising His 
Majesty. This view is in entire accord with the recent pro- 
ceedings of this Board on applications for leave to appeal. One 
instance of this is that of Clifford v. The King-Emperor, 1 on the 
17th November last, and their Lordships refer to the Judgment 
of the Lord Chancellor in this and the other refusals referred to. 

The application to the present case is simple. Even had 
this Committee been a Court of Criminal Appeal it is hardly 
doubtful that the appeal would fail. A fortiori their Lordships 
are left in no doubt as to their own duty in conformity with the 
practice of the Board. They will humbly advise His Majesty 
that the Appeal be dismissed. There will be no order as to costs. 

Solicitors for the Appellant. Messrs. Bramell and White. 

Solicitors for the Respondent- Solicitor India Office. 


1. (1918) L. R.'40 I, A. 41. 
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PRIVY COUNCIL. 
Present :—Lords Shaw and Moulton and Mr. Ameer Ali. 
On Appeal from the High Court at Bombay. 


Chunilal Parvatishankar Appellant. 
v. 


Bai Samarth Respondent. 


Wil—Made by a Hmdu—Constiruction- ~Self-acqusred ‘property—Coste—Hindu 
Wills Act of 1870 Oh. 21—Intention of tastator. erie 

Where a Hindu had made a Will “in respeot of his" two sons in respect of his 
self acquired property, and had said in the Will—Should either of these two sons 
die without having had (leaving) any male issue, the survivor......is duly to take 
the whole of the property appertaining to the share of. the deceased son who may 
have (leave) no male issue after undertaking (to defray) the expenses in connection 
with the maintenance of his widow and the maintenance and marriage of his 
minor daughters '’. 


Held that the testator had clearly in view the suryival of the testator by his 
two sons and the death of one of the sons leaving a- widow and daughters but no 
male issue and therefore the appellant as such surviving son was antatled to the 
estate conveyed by the will and that the correlative obligations resting upon him 
came into play for which he must give security to the High Oourt. 


Held, further that in the construction of Wills there was nothing specifically 
either English or Indian in the idea that the Will of the testator must be construed 
on that prinorple which would enable Courts of Law most fully to givo effect to 
the mtention expressed by his words....., and that ın ordinary circumstsnces 
ordinary words must bear their ordinary construction and the whole Will, that is, 
the whole of the words employed by the testator must be looked at together so as 
to determine his whole intention. 


Hald also that in view of the special difficulties in the construotion of the Will 
the costs to be paid by the appellant throughout. 


O'Mahoney v. Burdath 7 English and Irish Appeals 888 which correote the case 
of Edwards v. Edwards 15 Beav. 857 and is supported by Allen v. Farthing in 
Jarman on Wells 6th Ed. 2160) approved. 


Appeal from a Judgment and Decree of the High Court 
dated July 20, 1910 reversing decrees, of the two lower Courts 
dated respectively Feb. 4, 1907 and August 27, 1908. 


Parvatisankar, a Hindu resident of Surat died in July 1901 
leaving a considerable property and two sons, Shambhuprasad 
and Chunilal who were joint with him and one grandson the son 
of his pre-deceased son Surajlal who had separated from his 
father many years before. He made a will in favour of his two 
sons. They divided the property between themselves, Shambhu- 
prasad dying in 1903 leaving no male issue but a widow and a 
daughter, Chunilal then filed a suit in the court of the first 

92 


Chunilal 
Parvati- 
shankar 


v. 
Bai Bamarth 


Chunilal 
Parvati- 
shankar 


v. 
Bai Bamarth, 


648 THE MADRAS LAW JOURNAL REPORTS [VOL. XXVI 


class Subordinate Judge claiming a declaration that he was enti- 
tled to the property in possession of the late Shambhuprasad by 
virtue of their father’s will. The widow, Bai Samarth, contested 
it. The Court of the Sukordinate Judge partly decided against her. 
On appeal to the District Court her appeal was dismissed entirely 
and the decree of the Lower Court in her favour was also modified 
against her. The High Court reversed the order of the two Lower 
Courts. An appeal to the Privy Council was then preferred. 

De Gruyther K. C. und Parikh for the appellant contended 
that the gift to the sons by the Will of the father was good and 
the appellant was entitled to the share which on division was 
given to the deceased brother. The testator clearly intended 
that bis property should remain in bis own family and should not 
pass into another family. 

Lowndes for the respondent contended that the property left 
by Parvatishankar was joint-family property over which he had 
no power of disposal by will. On the construction of the will the 
deceased son took an absolute interest in the moiety of the pro- 
perty. The clause in question was meant to apply to the case if 
one of the sons died before the death of the father. If the 
devolution was intended to be controlled after the distribution of 
the property, it was bad in law inasmuch as it was an attempt to 
prescribe a special method of devolution in the case of property 
which was subject to an absolute gift. The 9th clause of the 
Will was never intended to apply to moveables. The appellant 
had waived his right, if he had any, by allowing his deceased 
brother to deal with the property as his own. Under S. 42 of 
the Specific Relief Act the appellant was not entitled to sue for 
a declaration without also suing for the property. 

Reference was made to Mussammat Durga Choudhrain v. 
Jawah Singh Choudhr: 1, Norendra Nath v. Kamala Basim 2, Sres- 
mutty Soorjeemoney Dossee v. Denobundoo Mulhok 8, Sreemutty Soorjee- 
money Dossee v. Denobundoo Mulhok £, Lallubhas Bapubhas and others 
v. Mankuwvarbat and others 5 and Indian Succession Act Ss. 111, 178 
and: Hindu Wills Act 1870. 

De Gruyther in reply. 

The Judgment of their Lordships was delivered by 

Lord Shaw.—This is an Appeal from a Decree of the High 





1. (1890) L. R171. A. 122. 2, (1896) L. R. 33 I. A. 26. 
3. (1857) 6 Moore’s I. A, 526. 4. (1869) 9 Moore's I. A, 198, 125. 


6. (1876) 1. L. R. 2 Bom. 888 at 428. 
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Court of Judicature at Bombay, dated the 20th July 1910, revers- 
ing a Decree of the Court of the District Judge, Surat, dated 
the 27th August 1908, which had affirmed with modifications a 
Decree of the Court of the First Class Subordinate Judge, Surat 
dated the 4th February 1907. 

The only question for determination in-the Appeal relates to 
the construction of a Will dated the 20th August 1899, made by 
a Hindu named Parvatishankar Durgashankar. He was a resi- 
dent of Surat in the Bombay Presidency: andit may be at once 
stated that it was admitted by both parties at their Lordships’ 
Bar that the Hindu Wills Act, Chapter 21, of the year 1870, did 
not apply to this case, which falls to be determined not by the 
law operative within the territories subject to the Lieutenant- 
Governor of Bengal or the local limits of the ordinary original 
civil jurisdiction of the High Courts at Madras and Bombay. It 
may well be that the sections of that Act upon interpretation 
would yield the same result as has been arrived atin the present 
case. But no decision on that topic is given: and the case is treated 
as one applying in the mofussil, and therefore to be dealt with 
on ordinary legal principles. It must also be stated that the 
various terms employed in the particular will are special, and that 
-no general rule can be said to be préviously applicable in its con- 
struction except that the Court must make its best endeavour to 
extract the intention of the testator. 

Parvatishankar, the testator, died on. the 4th July 1901. 
He left surviving him two sons, Shamphuprasad (who died on 
the 2nd January 1903, leaving a widow, the Respondent in this 
Appeal, and a daughter) and Chunilal, the Appellant. A third son 
of Parvatishankar, Surajlal had predeceased his father, but had 
left one son’. Surajlal had separated from his father many years 
previous to his death; the other sons were in family with him. 

The Will was executed about two years before the testator’s 
death and it purports to dispose of the whole of his property- 
By clause 2 he appointed his two sons executors, heirs and 
owners of the whole. In various other clauses details as to the 
immoveable property are given, and directions that his sons are 
to divide and take-in equal shares the whole of it with certain 


exceptions. In clause 7 thereisa declaration as follows:— 


‘* as to the moveable property which I possessed, I have during my lifetime 
‘* divided the same between my two sons, Shambhuprasad and Ohunulal, acoording 
‘* to my wishes and have made over the same ın their possession ”’ 
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A certain enumeration with directions is also given as to 
gold and silver ornaments in his possession. By clause 8 the 
testator gives each of his said two sons a half of his estate not 
specifically disposed of by his Will. 

It is clear up to this point in the Will that the one pre- 
dominant desire of the testator was that his two sons should 
have his property between them. 

It was in the course of the case, however, found in fact that 
he had not accomplished, or completely accomplished, this 
desire. And the Will accordingly falls to be appealed to as the 
governing instrument in regard to the distribution. 

The question of survivorship as between these two sons was 
not dealt with until Clause 9 of the Will was reached, and it is 
in the following terms :— 

“I have divided between and given to my two sons Shambhuprasad and 
“ Chunilal the whole of my property as mentioned above. But should either of 
‘‘ these two sons die without having had (leaving) any male issue, the survivor of 
‘the said two sons is duly to take the whole of the property appertaining to the 
“ share of the deceased son who may have (leave) no male 1ssae (behind him) after 
‘undertaking (to defray) the expenses in connection with the maintenance of his 
“widow and the maintenance and marnage of his minor daughters. But under 


‘‘ these circumstances the heirs of my deceased son Burajlal shall not get any right 
““ whatever.” 


Various issues were raised in the case, including whether 
the estate in question was self-acquired. This was answered in 
the affirmative, and that answer is not now disputed. As 
stated, the one question remaining in the case has reference to 
the construction of Clause 9 above quoted. The learned Judges 


of the High Court of Bombay have held that— 

‘The period of distribution contemplated by the testator is clearly the period 
“ of his death, and pnder these circumstances the event which may interfere with 
“that distribution and give rise to the necessity for other arrangements must be 
“an event ocourring prior to his death.” 


As already mentioned, Shambhuprasad survived the testator, 
And the result of the judgment is that one-half of the property 
now tobe disposed of is held to have vested in him a morte 
testatoris and that the whole provision of Clause 9, with reference 
to survivorship falls, in the events which have occurred, to the 
ground. The effect of the learned Judges’ Decree is that the 
clause must be read as if the survivorship there provided for was 
limited to survivorship as at the testator’s death. 

Their Lordships are clearly of opinion that this judgment 
cannot be maintained. There is nothing specifically either 
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English or Indian in the idea that the Will of a testator must be 
construed on that principle which would enable Courts of Law 
most fully to give effect to the intention expressed by his words. 
It may be that if the words he employs are voces signatae they 
must be so accepted, whatever the suspicion may be as to the 
testator having had that particular view of his own language. 
But in ordinary circumstances ordinary words must bear tbeir 
ordinary construction, and the whole Will, that is, the whole of 
the words employed by the testator, must be looked at together 
so as to determine his whole intention. Furthermore, it is not 
on this principle legitimate to take words which have a general 
meaning and subject them to limitations which the words do 
not necessarily imply. It may be true that there is a body of 
older cases which would warrant a suggestion that the term 
employed in this Will, namely, “ should either of these two sons 
die without having had (leaving) any male issue” should be 
limited to such death occurring before the death of the testator 
himself, but the Will does not say that, and it has for many years 
been a settled principle that words of this class, being in general 
terms, must receive their full, and not a restricted, meaning. 


The leading authority on the subject is, of course, O'Mahoney 
v. Burdett 1 and two sentences of Lord Hatherley’s opinion may 
be here repeated. He refers to the duty of the Courts always to 
consider carefully the whole Will, 


“ and, having regard to all the various clauses contained in it, to see what is the 
‘* full and complete and perfeot intention of the testator. ’’ 


He corrects the case of Edwards v. Edwards 2 and makes 
the statement of the principle run thus 
““ that the period to which the executory devise will be referred will be the 
‘* period of the death of the firs} taker, unless there are other circumstances and 
‘directions in the Will which are inconsistent with that supposition, ’’ 

If it did not appear presumptuous to say so, one might 
comment on the case of O'Mahoney v. Burdett as one which 
emerged through a thicket of technical decisions toa ground of 
plain and pre-eminent good sense. It was also, of course, for- 
tified by authority, and notably by the case of Allen v. Farthing, 
the fullest report of which was given by Mr. Jarman in his 
work on “ Wills.” (6th Ed., p. 2160). 

But so far from the language employed in the present Will 
leaving any serious ambiguity as to the intention of the testator, 


1. (1874) 7 H, L, 388, 2 (1852) 51 E. B, 6166. O. 15 Beav. 857. 
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their Lordships are of the opposite opinion. In their view the 
words clearly point to survivorship whenever it should occur. 
When Shambhuprasad, having, with his brother Chunilal, survived 
his father, died, leaving a widow and a daughter, the language 
employed to cover such a situation seems exact and clear. 

“ Bhould either of these two sons, ” ıt says, “die without having had 
“ (leaving) any male issue, the survivor is duly to take the whole of the 


“ property appertaining to the share of the deceased son who may have (leave) no 
‘ male issue. "’ 


And, as if this were not sufficient, the Will proceeds to lay 
upon the surviving brother a duty in the event of that survivor- 
ship in the following language : 

“ after undertaking (to defray) the expenses in connection with the maintansnce 
“ of his widow and the maintenance and marriage of his minor daughters” 

It seems to their Lordships that it would be a strained con- 
struction of a Will in that form (which manifestly contemplates 
death occurring at any time—with the receipt of property by 
way of survivorship—on the one hand, and the duties to be laid 
upon the survivor at any time, on the other hand) to say that 
the whole of these provisions fall to the ground, although 
Shambhuprsad had in point of fact left no male issue, because he 
did not die in that situation before the testator himself. The 
testator, in their Lordships’ opinion, had clearly in view a much 
wider and more general provision, and they think that the events 
which have in fact occurred, vig., the survival of the testator 
by his two sons and the death of one of these sons leaving a widow 
and daughters but no male issue, are events te which the will 
has operative application. They accordingly do not doubt that 
Chunilal, the surviving son, is, as such survivor, entitled to the 
estate conveyed by this clause, and that the correlative obligation 
resting upon him comes into play. 


Their Lordships desire to put on record an admission made 
by Counsel for the Appellant to the effect that he had no 
Enowlege of any property of the deceased testator in possession 
of the Respondent, Shambhuprasad’s widow, and that, if 
the Respondent came into possession of such property under 
arrangements made in the lifetime of her husband with his brother 
the Appellant, the present Judgment would not be used to disturb 
such an arrangement. 

Their Lordships do not feel themselves able to give effect 
to the argument presented under S, 42 of the Specific Relief 
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Act or to interfere with the judgment of the District Judge on 
this question of procedure. i 


Their Lordships will humbly advise His Majesty that the 
Appeal should be allowed, and that. the cause be remitted to the 
High Court in order that upon provision being made and security 
being given to its satisfaction for the maintenance of the Respon- 
dent and for the maintenance and marriage expenses of the minor 
daughter a declaration and injunction be given in terms of the 
‘Plaint. In view of the special difficulties in the construction of 
the will the appellant will pay to the respondent all costs incurred 
by her before this Board and in the Courts below. 


Solicitor for appellant :—Edward Dalgado, 
Solicitors for respondents :—T. L. Wilson and Co. 





PRIVY COUNCIL. 


Present :—Lords Moulton and Parker of Waddington, Sir 
John Edge and Mr. Ameer Ali. 


[On appeal from the High Court at Calcutta.] 


Sreemutty Ranimoni Dasi and another Appellants 
v. 
Radhaprasad Mullick and others Respondents. 


Hindu Law— Wal Gift to daughters and tn certain event to their sons—con- 
struction—Survivorship—interest of survivor—OCosts. 

A Hindu testator having by his will directed the excoutors ‘'to make over and 
divide the whole of my estate unto and between my daughter in equal shares to 
whom and their respective sons, I give devise and bequeath the same, but should 
either of my said daughters die without leaving any male issue surviving, then 
and in such oase the surviving daughter and her sons shall be entitled to the share 
of the deceased daughter, or in case of the death of either daughter leaving aons, 
the share of such daughter is to be paid to such her son or sons share and share, 
alike.” On the decease of one of the daughters her sons claimed half the estate under 
the Will: 

Heid that on the death of the younger daughter leaving male issue the estate 
did not pass over for life to the elder daughter but to the sons of the deceased daughter 
who were living at the time the testator died. Their Lordships stated that the order 
was not to prejudice the rights of the grandchild of the testator adopted after 
the testator’s death. 


Their Lordships directed that the costs of the parties as between solicitor and 
client should come out of the estate. 
Appeal from a Judgment and Decree of the High Court 
dated August 1, 1910 reversing the order of the High Court in 
its Ordinary Original Jurisdiction dated March 4, 1910. 
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The will and all other material facts will be found fully 
set out in I. L. R. 33 Cal. 947; 35 Cal. 886 and 38 Cal. 188. 

Sir Robert Finlay K. C. and Brown for the appellants 
contended that the moiety of the estate enjoyed by Permoni 
Dasi for the life had passed by survivorship to the first appellant 
and that the court below was wrong in holding that no grand- 
son of the testator born after the death of the testator could take 
under the will. 

Reference was made to Mayne’s Hindu Law, para. 559, 
p, 762. 

De Gruyther E. ©. and Dunne appeared for the respon- 
dents but were not called on. 

Ross K. C. and O’ Gorman watched the proceedings on 
bebalf of Peary Lall and Behary Lall Mullick. 

The judgment of their Lordships was delivered by 

Lord Moulton :—Their Lordships have had an opportunity of 
considering the judgment of the Court below on the question as 
to whether on the death of the younger daughter leaving male 
issue the estate passed over for life to the elder daughter, and 
they are of opinion that it is correct, and is based on correct 
reasons. They will therefore humbly advise His Majesty to dis- 
miss this appeal. 

With regard to the contention of the appellants that the 
Court was wrong in holding that no grandchildren of the testator 
born, or adopted, after the death of the testator on 30th October 
1875 could take under his will, their Lordships will not advise 
His Majesty to make any order except that the present advice is 
not to prejudice the position of the second appellant if and when 
such question comes before a Court for decision. 


The costs of all parties as between solicitor and client will 
come out of the estate. 


Solicitors for appellant: T.L. Wilson and Co. 


Solicitors for respondent :—Watkins and Hunter. 
Gush, Phillips, Walters and Williams. 


End of Vol. XXVI. 
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Abatement—Snit under 8. 92—Against Trustee—alience from Trustee— 
Appeal by alience—Doath of Trustee pending appeal—abatement 

Act XI of 1899 Seo. 19 H. ol. 4 and Sub-Seotion 4—Indan Suc- 

cession Act, 1866 Seo. 277—Probate and Admimstratwn Act Sec. 9S— 

Inventory— Essenisals. 

Papers lacking the essential detail of a ‘‘ full and true estimate of all 
the property ın possession ’’ cannot have the effect of an inventory contem- 
plated by 8. 98 of the Probate and Administration Act, so as to preolude 
the Collector from moving for an inquiry as to the valuation of the estate 
miore than six months after their production under N. 19—H. of the Court. 
Fees Act 

* Bhubaneshwart v. The Collector of Gaya (P. C.) 
Administration suit by legates and annuitant—Administration decree 
not oblgatory—Deposit in Court of amount—English practice 
Alienation in fraud of creditors—Transfer for consideration— 

Want of good faih—Right of assignee an respect of amounts actually 

paid by him to discharge dc hts of the assignor. 

Their Lordships affirmed the decision of the High Court of Madras in 
Chidambaram Ohettar y. Sami Asyar (I. L. R. 30 M. 6) holding that the 
alienation was in the circumstances void as against creditors. 

As to the rights of the assigneas not on the footing of the assignment 
but on other grounds, such as the actual payment of debts, their Lordships 
were of opinion that the point was not before the lower Courts or before 
them. 

Chidambaram Chettiar v. Srinivasa Sastrial (P. O.) 

——Joint family—alienation by member 
Amendment=Power to direot—Inherent power O. P. O. B. 141, 
Appeal to Privy Oounall—Criminal Case—Emibecslemeni—Owil and 

Orininal responstbility—Dratenction between—Inabslity to produce money 

—Not proof of fraudulent wnteni—Guiliy mind—Necessity for convictron 

—Practsco—Cosis directed to be paid by Crown. 

By a power of attorney executed by the guardian of certain minors the 
appellant was givan ample power to act in the collection and mvestment, 
either with or without security, of the properties of the minors. Acting 
under the power certain funds were received and remittances'of money were 
from bima to time made by Messrs. Lamer & Co., the firm of which the 
appellant waa a partner. No objection was st any time taken to this course 
by the guardian or the minors. On the other hand the guardian’s sole 
anxiety was that a high rate of mtereat should be obtaimed and this was 
done, The firm’s interposition was highly in the interests of the minors. 

In November 1010 a sum of money became payable from one (J. Pey- 
ment was made of this sum by orediting the amount to the appellant’s firm 
in their account with C's banker, which had been overdrawn. No conceal- 
ment of any kind was practised. The amount was oredited to the minor's 
account and advances were made as usual, On 20th June 1911, the appellant 
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was called upon to give proper security for the amount remaining to the 
oredit of the minors and time was given for the purpose. Within that 
time appellant gave security. Nevorthaless oriminal proceedings were 
instituted against him for embesJement and he was convicted, The ground 
on which he was convicted was that though he did not wish to prejudice the 
„minors, “ib was his duty to take such precautions and to have exercised 
such foresight as would not have involved him in the possibilty of causing 
prejudice to the minors'’ and that ‘‘ the wilful and fraudalent intent resulted 
from the fact that the acoused so used the moneys that he-was unable to 
produce them, when called upon.” 


Held: That the judgment appealed against had not kept the distinction 
between ovil and oriminal reaponsibility sufficiently ın view, that the facts 
did not on any just or legal view warrant a conviotion for embezslament and 
that the appeal came within the rule ın Dillef s Case (1887) 12 A. C. 467. 


Looking to the exceptional nature of the case, their Lordships directed 


the Crown to pay the appellant's costs of the appeal. 

Mixture of the funds of another with one’s own funds may be in many 
oases natural and proper, in other cases convenient but irregular, and in the 
third both irregular and cmminal. The distinctions between these cases 
require to be treated wich the greatest judicial care, so as while preserving 
the amplest civil responsibility, to prevent the third or Criminal category 
from being extended to mistaken though convenient acts. 

Apart from constructive criminal responsibility which may be imposed 
by statute a court of justice cannot reach the conclusion that orime has been 
commutted unless it be a just result of the evidence that the scoused in what 
was done or omitted by him was moved by. the guilty mind. 

Louis Edouard Lanier v. The King (F. O.) 

Attachment before judgment—Whether precludes the operation of 
survivorship under Hindu Law 

———-Civil Procedure Code Act V of 1908 O. 91 R. 52—Attachment 
after a decree for sale, before money is in Court invalid 

Attachment raised—Joint order on 2 claim petitions—Whether 
claimant bound to set aside order—Effeot of order on claim petition 

Benamidar—Landlord and Tenant—Reni deed in favour of Benami*: 
dar—Paymant io real owner—Dofence. 

Paymant to the real owner is a defanoe to a suit for rent brought upon a 
rent deed exeouted in favour of the benamidar. 

Muthuswamy diyar v. Solas Konan (Seshagirs Iyer J) 

Bengal Act WIII of 1869 8. 19 

Bengal Regulation XI of 1825 8. 4 

Burden of proof—Legal necesaity—Alienation by a Hindu Widow 
Self-acquisition—Substantial nucleus 


Charter Act 8. 15— Cr, Pr. Code 9. 145—Interference ‘not 
limited to quesitons of jurisdsction—Groas miscarriage of justica— Posses- 
ston of person to whom possession given by Magistrate unth consent. 

The power of the High Court under Charter Aot S. 16 to interfere 
with orders passed under S. 145 Or. P. O. is not confined to cases where a 
question of jurisdiction is involved but 16 will exercise it only when there 
hes been a gross miscarriage of Justice. 
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PAGE, 
Charter Aot—(Contd.) 
—Possession of a person to whom the Sub-Magistrate passing orders 
under B. 144 gave possession of a mutt by consent of both sides, cannot 
be considered to be on behalf of the parson having title 
Palani Ohsity v. Rathuna Chetty (Badasiva Aiyar J.) 209 
— B, 15—High Court interference under ın gross case 368 


0. P.0. Act Y of 1908 8s 37 150—Juridichon—Pending Hzreoution 
Proceedsngs—Oourt ceasing to have jurisdiction over property attachsd— 
Court having territorial jurisdiction may continue without transfer— 
Daparte order in exscution after affirtie of nottce—Resjudicata—Order 
9 R. 13—Limilaison Act art.164, applicability of —Objection petition not 
treated as application to set aside exparte order 


Where pending on application for execution by attachment and 
sale of immoveable properties, the Court ceased to have jurisdiction over 
those properties. 

Held—that having regard to Bs. 87 and 150 C. P. O., the Court whioh 
acquired jurisdiction over the properties could continue the execution 
proceedings without formal order of transfer from the Oourt which passed 
the decree. 

On principle, unleas the suthority which changes the venue, reserves 
the right to the Court which has lost jurisdiction to continue pending 
proceedings affecting the property transferred to unother jurisdiction such 
proceedings are also ipso facto transferred by the change of venue tothe new 
court,'the records relating to that avtion becoming part of the records of 
the new Court. 


S. 150 C. P. 0.18 not confined to cases whera there has been a formal 
order of transfer under special provisions of the Civil Procedure Code. The 
section adopts the Osloutta view which held that by changes of venue made 
by the local government the business of a Oourt which loses jurisdiction 
over a certain area so faras it relates to cases affecting the Innds in the 
transferred area will ipso facto be transferred. 

In the circumstances their Lordships were prepared 1f necessary to adopt 
the course taken in Alagappa Mudaliar v. Thtagaraja Mudaliar (1910 
M. W. N. 477) by making an order of tranafer from the Oourt which passed 
the decree. 

An order in exedution between parties to a suit passed erparte after 
affixture of notice which the Court considered sufficient service operates as 
res judicata in subsequent stages of the execution proceeding unless set 
aside by appropriate proceedings. 

O. 9. R. 18 as well as art. 164 Limitation Act applies to such orders as 
they are deorees within the meaning of the Civil Procedure Code. 

In this case, Lheir Lordsdips declined to treat the objection petition 
by the Judgment debtor as an application under O. 9, R. 18 for the reason 
that it did not beara stamp, that it did not contain a prayer to set aside 
tho order and also that it did not state when he had notice of the order. : 

Suba Naicker v. Ramanathan Chettiar (Ayling end Sadasiva Alyar J.) 189 


———-8. 47, O. 21. R 00—Erecution sale—Stay order by High Court— 
Telegram from Vakal intimatsng order—Sale, notwithstanding—Porer 
of a lower court to proceed with sale—Order effectual from the date 
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of making, unless order states to the conirary—Invalidity of sale—Sub- ' 

stantial injury not necessary to set asid». 

A ale of property was commenced on the 17th and conoluded on the 
9156 July 1911. On the 20th the High Court passed an order directing an 
ad interim stay of sale. This was communicated. The telegram from the 
vakil who appeared for the petitioner in the High Court intimating the order 
was produced before the Court and the Court was neked to stay the sale. In 
the absence of official confirmation, the court declined to act on the telegram 
and directed the sale to proceed. The official communication was received 
only after the sale was concluded. 

Held that the sale was invalid. 

Further, that in order to set aside 8 sale held under the circumstances 
it was not necessary to allege and prove substantial injury. 

Fer Sadasina Atyar, J Unless the order of stay or injunction passed 
by the superior Court makes it a condition that the order shall take effect 
only from the date of its communication such order suspends the power 
and jurisdiction of the lower Court to conduot further proceedings from the 
moment the order of the superior Court 18 passed 

Satinath Satidar v, Ratanmant Nashay (15 0.1.5. 835) Hemchandrakar 
v. Mathur Bantal (16 O. W. N. 1081) followed ; Muthukumarasami Rowther 
v. Kuppusami Atyengar (B8 M. 74) Bisseswart Chowdhrany v. Hurrosunder 
(1 0. W. N. 226) dissented from. 

Ramnathe Ohattyy Arunachellam Ohetty (Sadasiva Aiyar and Spencar JJ.) 
——— 4. 47 (0. 0. 8. 944), Compromise by father not binding on son— 

satisfaction entered—Remedy of son—Conversion of plaintinto applica- 

tion aa a ae eas 

———— B. 83—Attachment by different Oourts—Amount realised by the 
Oourt of the highest grade—All entitled to share rateably, though no 
transfer. 

Where property is attached by different Courts and money is realised in 
accordance with S. 63 O P.O. by the.Court of the highest grade the attaching 
creditors are entitled to share rateably irrespective of the faot that their 
decrees have not been tranaferred to that Court. 

Narasimhachariar v., Krishnamachariar (Wallis and BakeWell JJ.) 
——— 8. 73—Order 21, R. 58—Fund in Court attached by sareral decree- 

holders—Not rateable distribution, but payment tn order of attachment 

— Attachment of money after decree for sale before payment of money into 

Oouri—Invalid, 

8.78 O. P. C. has no application to a case where & fund in Court is 
attached by several deoree-holders. They have not to share rateably as. under 
the section but are entitled to be paid in the order of their attachments. 

An attachment under O. 21, R. 52 after a decree for sale but before any 
money is realised and paid into Court is invalid and confers no right on 
the attaching creditor. 

K. Tiruvengadial v. K, Tiruvengadaiah (Walls J.) 

———— B 92-—Suit under—Aliénes from, irustse—Declaralion against—If 
claimable—O. 99 R. 4—Appeal by alienee—Death of trustes pending 
appeal—Abatement—'' Right to sue’'—Meaning of—Limitation Act, 
8.10—Assignes for constderation—Limtintion in favour of, though not 
in good faith or without notics—Hffect of good faith and no notice, 
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Where in a suit brought by the Collector under 8. 92 O. P, O against the 
trustee as well as an alienee from him praying inter alia for a declaration 
that the alienation in favour of the latter was not binding against the trust, 
a declaration having been made to that effect, the alienee appealed making 
the trustee ng well as the Collector parties but pending appeal, the trustee 
died and his logal representatives were not brought on: record. 
Heid that ns the trustee was nota necessary party to the appeal, the 
appeal as against the collector did not abate. 


Held further thot the cause of action against the alienee (who was an 
alienee for consideration) arose on the date of the alienation and more taan 
six years having elapsed from that date, the suit was barred by limitation 
under Art. 190, of the Limitation Act. Limitation will run in favour of alie- 
nees for consideration though they may not be alienees in good faith or 
without notice. Trust property in the hands of eleness for consideration 
in good faith and ‘without notice cannot be followed at all. 

Per Tyabjs J : The words '‘ right to sue” when applied to appesls mean 
right to obtain reljef.” 


Quacre Whether alienee of or trespassers on trust property can be 
joined in a suit under S 920. P. O. 

Prasanna Venkatachala Reddiar v. Srirangammal (Tyabji and Spancer JJ) 587 
—— —S. 109—Final order—Order reminding on question as to pleadings 

or as to bar by S. 43 0. P 0. (old codo)—Interlocutory judgment— No 

appeal to His Majesty tn Council, 

An order of the High Court, remanding a suit to the District Court for 
trial on the ground that the District Court was wrong in holding that the 
pleadings were insufficient or that S. 48 C. P. C. (old code) barred the suit 
is not a finsl order and therefore no appeal lies against such order to His 
Majesty in Council under 3 1090 P. C (new oode). 

Venkata Ranga Row v. Venkatarama Narasimha Row (Miller and Sada- 
siva Aiyar JJ.) 98 
———S.. 11 6—Applicability of, to Presidency Small Causes Courts—Presi- 

dency Small Causes Courts Act S. 41 —Oondition of jurisdiction to ba 

strictly complied with—Frroneous finding, that leasa has been determined 

—Hjectment order on that footing—Interference with—Remedy under S. 

38. if opan—Not bar, when quastion of jurisdiction— Discretion in cases 

coming under J. 115 cl. (c)\—Want of jurisdwtion—Interference com- 

pultory—Lease for 18 years & 6 month's notice thersafter—Notice bafore 

15 years—Inaffective 


The Presidency Smvil Cause: Court being & Court sub>riinate to the 
High Court the High Oourt can interfere under Beo. 115,0 P. C with an 
order passed under S tL of the Presidency Small Cause Courts Aob, 


The jurisdiction conferred by Seo 41 of the Presidency Small Causes 
Courts Aot being a limited jurisdiction the conditions imp2sed by the section 
should be strictly complied with. 

Hold acorrdingly where tha Small Causes Court erroneously held that 
a lease had been validly tecminated and passed an order in ejectment, that 
the order was without jurisdiction and oould be set aside under S. 115 O.P.0. 

The question of the High Osurt refusing to interfere in discretion 
on the ground that ths pwrty has ansther remody, will generally arise only 
jn cages coming within ol, (o) of B. 116, 
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Where want of jurisdiction is established, no question of disorection 
arises and the court is bound to interfere apart from any question as to 
whether the party has other remedies open to him. 

Quaere if S. 98 of the Presidency Small Osuses Courts Aot applies to 
Proceedings under 8.41 Ramakrishna v. Haji Dawood (31 B. 259) raferred to. 

A lease for 15 years, with ® provision for 6 months notice thereafter 
before the lesses could be asked to vacate is not determinable by a notize 
given before the expiry of the 15 yenara, 

Ramasami Naidu v. Venkataramanyjulu Naidu (Seshagiri Aiyar J.) 
———8. 115 0. 9. R. 13 O. & Rr. 17. 19, service by affixture, when 

proper —Interference in revision,—Oharter Act, 3. 15 
——— 8B. 141, extends provisions of O R.6, 17 to pauper applications... 
>—— 0. 9, BR 13—O 5, Rr. 17, 19—Servics by afiature—Procass server 

not stating date of defendant's return, indafintte—Inference from ciroum- 

stances—Admisssblsa—O. P. 0., S. 115 —No interference under—Oharter 

Act S. 15—/n gross case, High Court inte fores. 

When the process server went to serve the defendant (a resident of Bez- 
wada), his gumasta said that he had gone to Tirupathi and so the summons 
wae affixed on the outer-door of his house. The Munsif examined the process 
server and declared the service sufficient. It was contended that as the pro- 
cess server did not aay that the date of the defendant’s return was not known 
or was indefinite y 

Hold: the service was insufficient overruling the contention that it was 


open te the court to make the inference from the circumstances snd to 
declare the service proper. 


Held further that, two courta having agreed in holding that the 
service was proper and refused to set aside the exparte decree, the High Court 
could not interfere with the order in revision under §. 116 the error if atall 
being only an error of law. 

Semble : In a case of patent and extreme hardship the High court might 
interfere under the Charter Aot. 

Prtohayya v. Mahomed Abdul Kareem (Sadasıva Aiyar J.) 

———O. 18, r 18, Rule of Practice—Sanotion of the District Judge- 
Local investigation by District Miinsif—Sanction neceasriy for levy of 
empences 
A Munsiff 18 not bound to obtain the sanction of the Distmot judge be— 

fore he makes a local investigation, Order 18 r. 18 leaves the matter 

absolutely in his disoretion. 

Sanction is however required under the rules for the levy of money for 
expensa.. 

Bodi Naidu v. Chengama Nordu 

O. 21, r. 57—Attachmeni before Judgment not affected by when no 
application for sale in pw suance of tho same—Application for rateable 
distribution, effect of. 

Order 21, Rule 57 makes an attachment cease on the dismissal of an 
execution appliontion only if the attachment had been made in execution of 
the decree and not when the attachment is one made‘before Judgment and 


there has been n> application for sale in pursuance of the same. 
Anapplication for rateable distribation of the proceeds of the sale of 


the properties attached in execution of another decree hasnot the effeot of 
converting the attachment before judgment into an attachment in execution. 


Banuddm Samb v, Arunachala Mudals 
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O. 21—Rr. 58, 63, (O. O. Sa. 278 and 283)—Joint order on two 
claim petstions—Consiructton—Attachment ravwed—Effect of an order on 
clam petition. 

Where a alaim petition by the plaintiffs objecting t attachment on the 
ground that the property attached had been purchased by them prior to such 
attachment ands petition by another party who claimed the property by 
survivorship were heard together and a single order was passed raising the 
attachment, the ground given being that tho property was joint family 
property which passed by survivorship and was therefore inoapable of 
attachment for the debt of the deceased judgment-dabtor, so far as the 
plaintifis’ petition went, however,'the opinion of the court being against 
the bona fides of their sale. 

Held that the order could not be construed as one made against the 
plaintiff and even so, the attachment, having been raised, plaintifs were 


not bound to set aside the order. 
Koyyana Chittena. Doosy Gavaramma (29 AL 225) distinguished 


Effeot of raising attachment, withdrawal of execution petition & eto on 
oders on alaim petitions considered. 

Ponako Balarani Reddi v. Hasi Mahomed Abdul. (Tyabji and Spencer JJ.) 
———-O. 21. 63 R. Suit, under—Continuation of the claim proceeding Lis 

Penden i 
——— 0. 93, r. 3—Comp omise—Hindu Law—Religsous office—Rrwght 

of succession to—Archaka—Right of females to wihertt or hold office— 

Permanent disqualification to pet form offico— Drsqualification to hold office 

and enjoy entoluments—Trusteeship and dArchakaship, defendant peti- 

tioner— Alienation, for consideratron—Custom—Illegalsty of —Judgment 
by consent m respect of rehgious officeo—Not binding agasnst pubac— Un- 
dustnfluence—Low price, not ground for finding—Intention of founder 

— Criterion for deter mining. 

Where onder a compromiso, the defendant who had obtained a decree 
in his favour agreed for a pecuniary consideration to part with a portion of 
his right to the Archake miras in a temple in favour of the plaintifis (fema- 
les) Hsld that the compromise being opposed to public policy could not be 
given affect to under (). 28, R. 8 O. P. O. 

Per Sadasiva Aiyar, J:—The alienation of a religious office by which 
the alienor gdta a pecuniary: benefit cannot be upheld even if custom sanctions 
it, such custom being opposed to public policy. 

Permanent disqualification to perform the duties of an office is also a 
disqualification to hold the office and enjoy its emoluments whether the 
disqualification ia by reason of change of faith, disease, or of sex. 

Females being by reason of their sex disqualified from performing the 
duties of the Archaka office 11 @ saivite temple, aro also disqualified 
from inheriting the Office and enjoying its emoluments 

In the case of religious offices, duties form the substance, nghts 
being only appurtenant to the duties. 

In the case of trusteeship, which does not involve duties which females 
are incapacitated from performing, sex may not be a disqualification to 
inherit the office. 

Malika; Juna v. Sridevamma (20 M. 162 B. C. 7 M. L. J. 989) 
D uncoover Bat v. The Advocate General (1 Bom L B 748) Radhamohun 
Mendal va Jadoomani Dasi (28 W. B. 890) referred to, 
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The proper performance of dutics attached to a religious office being w 
matter which effects the public, judgment by consont with respect to the 
right to hold such office will not bind the public. 

The fact that a man is obliged to part with his property for what he 
considers an unduly low price owing to pressing necessities is not e ground 
for holding that the contract is vitiated by unduo ‘influence. 

Per Tyabji, J:—The question whether sox is a disqualification to 
inherit must be deoided with reference to the particular facts of each case, 
the nature of the functions to be performed by the office-holder, the amount 
of remuneration, whether it leaves a surplus, or not, and other similar 
matters. 

In determining the rule of succession to a religious office, the first 
matter to which attention isto be directed is in what method did the 
founder of the institution desire that succession to the office should ‘devolve, 
The desires of the founder must be given effect to unless they are opposed 
to publio policy or to the fulfilment of the general objecta of the institu- 
tion. 

In the absence of a written instrument containing a record of the 
founder's intantions, the course of practice m the past furnishes the rule as 
giving indications of the same and may be supplemented by general law 
and also by a consideration of the customs and usages prevailing in similar 
institutions in the same locality. 

Sundarambal Ammal v. Yogavanaguriukgal (Sadssiva Aiyar and Tyabji J) 


———-0. 23, R 3 (0. O. B. 375)—"relates to subject matter of the 
suse '— Terma forming part of consideration—Objection that terms do 


not relate to subject matter of the stst—Not open in sxecutron—Contract - 


Act, 8 64—Reciprocal promises—Non-performance by A wrongfully, by 


B ryghifully because of A's non-performance—Ooniract atan end—Terins. 
infavour of B. mot enforceable—Claun only for compensaiton—Offer—- 


Essenisals of—Readlness to release trhout execuisng release deed insu fi- 
cient—Offer to release if payment made 10sthin ons week conditéonal— 
Continuing offer—Opportunsy to test offer—Nocessity fòr. 

In 8 suit upon 8 simple bond for Bs. 10,000 executed in favour of the 
plaintiff by the 1st defendant and the deceased father of defandants 2 and 
3, the parties compromised all their disputes including that about the suit 
bond and agreed that on plaintiff depositing Rs. 18,000 which he had to pay 
under a sale in his favour by the lst defendant, within a certain time, defen- 
dants should gat released those properties and certain other properties which 
had fallen to his share from the claim under a mortgage decree and that on 
defendants fulfilling the conditions imposed on them, the claim of tho plamn- 
tiff on the suit bond should be set off against the claims of the defendants 
and plaintiff should pay Re. 2,200 to the defendants and a decrea was passed 
im terms of the compromise so far as those terms relaled to tho subject 
matter of the suit.’ Plaintiff failing to make the deposit, defendants applied 
in exeoution for the payment of Rs. 2,200 according to the compromise. 
Plaintiff resisted tho application on various grounds. He contended that ag 
the term as to Bs 2,200 did not ralate to the subjoot matter of the suit, no 
decree could be taken to havo been passed in respect of it, and that the 
deoree if one had’ been passed in respect of 1t, was lira wres. Healso contend- 
ed that the defendants having precluded thameelves from performing their 
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part of the contract by the conduct of the 8rd defendant taking an assign- 

ment of the mortgage decree and purchasing the properties himself, could not 

enforce the payment. 

Held : that as the settlement of all the disputes and the payment of the 
amount was a part of the consideration for the compromise, the compromise 
was validly made into a decree and that even if ib were otherwise, objection 
to the validity of the decree on that ground could not be taken im execution. 

But held though, in the first instance, plaintiff had committed default 
by not making the deposit, defendants not having performed their part of the 
contract, nor made s continuing unconditional offer to comply with the terms 
of the contract giving a reasonable opportunity to the plaintiff to see if the 
thing offered was the thing he wan entitled to get but having by the conduct 
ofthe 8rd defendant precluded themselves from performing their part of the 
contract they could not enforce the clause for payment ın their favour. 

If both parties to a contract, A and B fmlto perform their reciprocal 
promises, A wilfully, and B because he was not bound to fulfil his part 
unless A fulfils his part of tha contract, the contract itself comes to an 
end by act of parties, and B can no onger claim performance of the specific 
obligation undertaken by A uuder the contravt his only right being to claim 
compensation. 

Hetd: An offer that the Srd defendant was ready to release the properties 
from the mortgage decree if the plaintiff paid Ra. 18,000 within a week was 
not an urcon ditional offer and could not have the same effect as perfor- 
mance, 

Held also: A mere offer by posted letter, that the 8rd defendant was 
ready to exeoute e release without having a document of release ready, was 
not a proper offer uender S. 33 of the Contract Aot. 

Sabapathy Thi v. Vamnahalsnga Pallai (Ayling and Sedasiva 
Aiyar JJ.) 

——O 33, RA, 3, 5—Patuper application—foining unsustainable 
claims with good ones--No ground for rejecting—Misjoinder, mistake of 
law or fact, not within O. 33 R. 3—Power to direct amendment Inherent 
power—S. 141 —Ezxtension of O. 6. B. 17 by. 

Order 83, R. 5 does not allow the rejection of an application for leave 
to sue in forma paupens on the ground that patently unsustainable claims 
have been joined in the application with olaıms that are sustainable 

It 18 only where tho allegations do not disclose any cause of action ns 
regards any of the reliefs that the application could be ‘rejected 

Order 88 r. 6 refers only to rules 2 & 8. O. 88, R. 2 does not deal with 
mistakes of law or fact or mistakes such as non-joinder or mis-joinder found 
in the plaint. 

But by a concubine and her son for msintenanca against the members 
of the family of her paramour is not open to the objection of misjoinder 
` The power to directa pauper applicant to amend his application by 
deleting unsustainable claims, is one of the inherent powers of the Court 
and: no specific provision of the Code is necessary to enable it to exercise the 
power. 

S. 141 C. P O. extendas the provisions of O. 6, R. 17 to pauper applion- 
tions. 

Kanagammal v. Panchapakesa (Badasiva Aiyar J) 
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O. P.O (Aot VW of (1908)—conid. 

O 34. R 6G.—order absolute not psassed—objection when not 
available. 

——— 0 34. R 6—No right to proceed under, tmthout bringing mort- 
gaged property fo sale—May''proceed against judgment-debtor selling 
propsity in part satssfactron, 

A mortgagee decree — holder cannot proceed against the judgment-debtors 
personally under O- 34, R 6 before bringing the mortgaged property to salo. 
But where after the decree one of the judgment-debtors had sold the pro- 
party to the deores holder in part evtisfaction of tha decree Aeld that he 
could proceed against the judgment-debtor who had so sold the property to 
him for ths balance after giving oredit for the purchase money though he 
could not as sgninstthe olher judgment debtor who had not consented to 
the sale 

Sresntvasa Asyangar v. Oundaswamy Naiker (Sankaran Nair and 
Ayling JJ) 





PAGE 


256 


875 


——— 0. 41, R. 37—Admission of new evidence be appellate Court to’ 


@isoredit witness 


————-Ordor 43 r. 1 (r)—Order 39 r. 3—Order refusing commi’. 
ment— Appeal agawnst—Maintasnabiltty of—Attachment and commit- 
snoni—Powers of—May be alternatively exerorsed. 

An order refusing to attach the property of a person who has disobeyed 
an injunction or to commit him to prison is an order under Or. 39R 2 and 
an appeal lies against such order under Order 48 R. 1 (r). 

The powers of attachment and commitment conferred by O. 39 R. 2 
can be exercised alternatively ond the Court is not bound to attach the pro- 
perty before ordering commitment. 

Quaere, 1f the powers oan be exercised cumulatively. 

Thayath Suppy v. Masaber Koya (Miller JJ) ; 

-—— 0O. 45, Rr. 15 and 1J—Privy Council döcres— firi courts 

Oom pensation—Ofer—Esesontials of 

Gom position, Arranged by some creditora—Others not ngresing—None 
bound 

Osnjugal Rights, Restitution of, Ill health of wife, Refusalof parents once 
to give custody, No defence 

Oonstraoction—Will—English Rules apphonbility 

GOontemporaneéoas written dooument mentioned in the Will, if may 

ba referred to construe the Will 

Oontraot -Breach of —Vaki—failure to appear 

————nght of third party to sue 


158 


————To pay after execution of sale-deed—No breaoh or Inches till 


execution of sale-deed 
Contrrot Aot, 8. 38—offer by posted letter— whether good 
—— B, 54—Reciprocal promes non-performance by A wrongfully, 
-by B mghtfully because of former's non-performance—Contract 
at an end... 
B. GB—" Interested ''—‘' Bound by law to pay ''—Mortgage— 
Sale of part free of encumbrance—Sale of remainder—Prrchase money 
left with vendee to dstscharge morigage—Faslure of vendee to discharge 
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Contract Aot—conid. 


—Payinent by fast vendee—Rglits of—Right s equsty to stand m the 
shoes of vendor—Oonirsbution—No right agast person of second vendes 
Plaintuf’s father purchased a portion of certain property under mort- 

gage under circumstances showing that it was to be free of the mortgage 

On the next day 2nd defendant purchased the remaining portion, part 

of the purchase money was left with him to discharge tho mortgage. 

2nd defendant having failed to discharge tho mortgage, the mortgagee 
brought a suit and though the plaintifi’s father was personally exonerated, 

æ decree was passed ordering the sale of the whole of the mortgagod property. 

When the properties were accordingly put up for sale, plaintiff paid off the 

“decree and brought the presont suit to recover the amount. The Munaiff 

passed a decree against the 2nd defendant. On appeal the Distriot Judge 

held that there being no privity of contract between plaintiff and the 
2nd defendant plaintif was not entitled to recover, the whole of the amount 
paid but was entitled only to contribution and remanded the suit. 

Held on sppeal, that the plaintiff was ontitled to recover the entire 
amount though not personally but only from the property in the hands of 
the - 2nd defendant. 


Held per Mille J. That he was entitled to recover under S. 69 of the 
Contract Act. 


Per Sadasiva Atyar J. That he was entitled to recover under that 
section or under 5, 70. 

That he was algo entitled in equity tostand ın the shoes of the mortga- 
gor and to recover compensation for the defendant's failure to peiform his 
obligation to discharge the mortgage. 

The words “interest?! and ‘‘bound by law to pay!” in S, 60, considered. 

Per Sadasive Asyar J As the judgment of the lower court was not 
on a preliminary point, the order of the Judgment remanding the suit was 
in any event wrong. 

Muthurakku Mansagaran v. Rakkappa (M ler and Sadasiva Alyar JJ) 


Qo-owners—Transfer of tenants interest to one co-owner—auit ty the other 
against the tenant—Transfer before suit—Maintainoability 

Counsel—Cross- examination—Duty of—Jurisdiotion of Court to prono- 
unce on the matter 

Court Fees Act—S. 19 H. Cl. 4, Subs. 84 

—B8.7,01. 9—Valuation of a swt falling within—Same as for 


purposes of jurisdiction as for Court fees 

Oriminal Procedure Code—Baii bond —Sur: ties—-Surnrde ly accused 
—Forfeiture of. 

A bail bond given by sureties for the appearance of an accused person 

18 not liable to be forfeited because the acoused having commulted suicide 

they are unable to produce him. 

Vijiaraghavalau Naidu In 16 (Benson O. O. J. and Napier J.) 

— — 5. 198 Ol. (6)—Sanction—Appellate Oouwt’s oder confirming iho 
grant of Siw month's time to be calculated Jrom the date of the appellate 
court’ s order—Sanction by District Magisirate—dppeal io High Cow t— 
Legality of the order confirming sanction—cannot be questioned—Cr Pr. 
code 9-587 Cl. (b). 
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Conflimation by the appellate Court of sanction granted by the lower 
court amounts under the authorities toa fresh grant of sanction by the 
appellate Court and as such the six month’s time Allowed under 8.196 Cl. 
(6) for presenting the complaint ought to be calculated from the date of the 
appellate Court’s order and not from the date of the lower court’s order 

Where sanction was granted by the District Magistrate and the sanction 
was confirmed by the High Oourt on appeal. 

Held that though the proper appellate authority was the Sessions Judge. 
the High Oourt having confirmed the sanction, the legality of the said order 
could not be questioned and the six month’s time should be oaloulated from 
the date of that order. 

Per Sadasva Aiyar J: Obiter. In view of B. 587 Cl. (b), the judgment 
in Chinna Karuppa Goundan v. Muthu Goundan requires reconsideration. 

Public Presecuert v Unihiré (Wallis, Sadasiva Aiyar and Spencer JJ) ... 
— B. 147—Order under S. 144—If bar-No interfarence by High Oourt 

unless apprehenston of breach. of the peace tinreasonable—Publio right of 

way within section 

An order under 8. 147 Cr Pr. Code is not liable to be set aside merely 
on the ground that an order under 8. 144 has already been made in respect 
of the same matter unless the Court considers that the Magistrate's 
apprehension of breach of the peace is altogether unreasonable in the 
circumstances of the casa 

There is no foundation for the view that public: rights of way do not 
come within the section, 

Order to remove obstruction to public pathways can validly be passed 
under B. 147. 

Karuppamna Goundan v, Kandaswami Goundan (Sadasive Aiyar and 
Spencer JJ.) aS cabs bes see 
——— B. 162—opites of statements to police—Noright to get copies unlass 

Magistrate considers inexpedient to grant—Oan objain only sf the Magis. 

trate considers oxrpedicni to grant, 

Under 8 162 Or. P. Code, itis only if the Magistrate considers it 
expedient in the interests of justice to grant copies of ‘statements made to 
the police that the accused can obtain copies of such statements, It is not 
correct to say that unless the Magistrate says that it 1s not expedient in the 
intereste of justice to grant copies the accused is ontitled to get the copies. 

Thiruvengada Mudali In re (Sadasiva Aiyar J.) 

—BSe 179, 188—Former not subject to latter—Orominal breach of 
trust by Brrissh subject commuted outside British Indta—Loss sustained 
within— Political Agent's certeficate not necessary. 

8. 179 Cr. P. Code 18 not subject to 8. 188 and therofore, an offence of 
oriminal breach of trust committed by a British subject outside British 
India is triable in British India without a certificate of the Political agent 
if the loss consequent upon the criminal breach of trust was sustained in 
Britiah India. 

Per Sadasiva Asyar J. None of the Sections 179 to 184 need be read 
subject to 8. 188. 

Assistant Sessions Judge of N. Arcot v. Ramaswani Asari (Sadasiva 
Aiyar and Sponcer JJ.) 
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——— 8. 195—Forged document—Prosecution m respect of, by person 
not party loa proceeding in which document was produced—Sanction 
not necessary 
No sanction is required for the prosecution of a person in respect of 

a forged document when he is not œ party to the proceeding in which tho 

forged document 18 produced. 

John Mortin Sequiera v Luga Bar (25 M. 671) followed 
Sessions Judge of Ouddapah v. Kondets Obalesu (Sadasiva Aiyar J.) 

——— Sac 195 01. G.—Grant of sanction—Fandingain caseand counter 
cage—No sndependent enquiry at tyme of gi anting sanction—Poltce reports, 
reliance on—Nattre and exercise of the powers under clause 6 0f 9. 195. 
Where a Magistrate referred a complaint to the Police and on thoir 

reporting it to be false, diamissed it and without holding any further inquiry 

gave sanotion to prosecute the complainant for making the complaint, 


Held, that S. 195 Oriminal Procedure Code does not require that an 
independent inquiry should be held on an apploation for sanction or that 
the sanction should be based only on legal evidence taken at such onquiry 
and as the Magistrate had before him not only the police report but algo the 
judgment in another case tried by his predecessor in which the appellant's 
case had been fully investigated and found to be false, the sanction was not 
illegal. 

Queen Empress v. Sheik Bsa i explained. 

Per Sadasiva Aiyar, J. (Wallis J. concurring). A third appeal in sanction 
matters though permitted by law should, asa matter of practice be rejected 
unless something more than mere technical irregularity or illegality 1s made 
out. 

It was not intended by cL 6 of B. 195 that the appellate authority was 
bound to revoke the sanction whenever some irtegularity or even illegality 
is shown in the proceedings of the authority granting sanction 

The High Court should not interfere with the discretion of the 
Subordinate Courts in the matter of the granting of sanction unless there w 
some strong Pruna facie ground for holding that there ıs no reasonable pro- 
bability of having a conviction or that the party against whom sanotion 18 
granted is innocent or that it is inexpedient to grand sanction. 

A sanction granted cannot beset aside merely on the ground that the 
courts below have also relied upon probabilities which cannot be usod at 
the trial unless such irregularity has caused a failure of justice. 


Where it cannot be said that the Magistrate has substituted the judg- 
ment of the Police for the Judgment of the court, the mere fact that the 
court has referred to the Police report in granting the sanction, doos not 
vitiate the sanction. 

Quaere if the Judgment in the other case would not be evidenco under 
§. 11 ol. (9) of the Evidence Act. 

Obiter. A preliminary enquiry is not essential in all cases even when 
the court takes action under Seo. 476. 


Narayana Nadar In re, (Wallis and Sadasiva Aiyar JJ.) 


————Bs 195 O) (8) and 537 (b)—Sanetion by Distrect Magistrate— Con- 
firmed by the High Court—Whether legality cun be questioned 
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Or. Pro Code—(conid). PAGE, 





Sa. 247, 417, 439— Acquittal by trick of nccused— Nok ground for 
revtston—-Otherwise tf appeal is filed by Government—Appeal on the 
ground of —Dsscovery of fresh evidence or sufficrent cause for absence of 
complainant—Appeat not restricted to errora onthe face of record— 
Permiussbilsty of, for good reason—for error not apparent—Appeals 
against acguittaland convtction—No deference. 

The faot that the accused obtamed his acquittal under B. 247 Or. Pr. 
Code by preventing the complainant from appearing when the case was 
called on by wrong fully arresting and detaining him on a fale: charge of 
nuisance 18 not a ground for setting amde the order of acquittal in revision, 
whether directly at the instanoe of the complainant or ona report of the 
Distnot Magistrate at his instance, though it may be a good ground for 
appeal. 

Per Miller J —Quaere, 1f an order of acquittal oan be set aside even on 
appeal merely on the ground that fresh evidence is available which could not 
be produced at the trial or on the ground that the complainant owing to whose 
absence the order of acquittal was made has shown sufficient reason for his 
failure to appear. 

Per Spencer, J.—There is nothing in 9. 412 Or. Pr. Code to limit appeals 
against acquittals to cases in which Courte have owing to some error of law 
or misappreciation of evidence come to a wrong decision on the evidence be- 
fore them. 8. 228 Cr. Pr, Code allows additional evidence to be admitted in 
appeals against acquittals as well as in appeals against convictions. 

Ssnnu Gownan In re (Miller and Spencer, JJ.) 

S. 417, appeals ogainst ecquittal and conviction—no difference 

Oross-examination—Hiliucs of —Suggestion of dishonesty—Duty of Ooun- 
sel—Jurisdichon of Court to pronounce on the matter 

Grown Grant and Zamindars grant—no difference between 

Custom Alwenation of religious office, Illegalsiy 

————n Palghat—water course—ownershtp of beds in natural streams 

——— marrage during lafe of first husband in the absence of drssolutwon— 
Public polioy 

Damages—Vakil accépling engagement for me party—Aqreeing not to 
appear for the oppostte party—S ubsequent acceptance from the opposite 
party— Breach of Contract—Amount of damages, 

Plaintiffs 1 to 7 desombing themselves as ryots of an agraharam retained 
dofendant a pleader to appear for them in certain suits which they expected 
the Agraharamdar to bring against them. The dofendant settled his fees 
and accepted a portion. He also agreed to appear for a similar fea in suits 
whioh may be bought against other ryots of the agraharam in a batch along 
or simultaneously with suite against themselves, Contrary to the engagement 
the defendant accepted an engagement from the Agrahsramdar in suits filed 
by him against plaintiffs 8 ond 9 some other ryote of the Village. The defen- 
dant was also paid some money by the plaintiffs toobtain an opinion, He 
obtain- od the opinion and, kept it with himself. 

Held that the intention was that defendant would appear for the ryots 
against the Agraharamdar ın all suits between them ; that defendant in 
accepting engagement from the agrahsramdar in suits against plaintiffs 8& 
9 disabled himself from performing his contract and was liablein damages 
for breach of the contract. 
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That he was bound nlso to return the amount of the fee paid for the 
opinion which he had obtained but failed to deliver to the plaintiffs. 

Venkataramaiya v Lakshmi Narasimho Charlu (Sankaran Nair and 
Bakewell JJ.) 

Daya of grace— Whether parties can contract out of—Negotiable Instru- 
ments Act, 8. 22—Pablio policy Kf 
Debtor and oreditor—Componison—As ranged by some creditors— 

Other nwt agresing—None bound. 

Where a few of the creditors, without authority from the general body of 
creditors, arranged with the debtors thata certain portion of the assets 
should be set apart for the satisfaction of all the oreditore in Madras and the 
balance for the sstisfaction of the moffussil creditors and an agreement was 
also drawn up in scoordance with the arrangement making all the creditors 
parties but some of the creditors failed t> agree and recovered their claims 
in full. 

Held that under the ciroumstances the proper inference to make was 
that no creditor agreed to be bound unless all agreed and in the absence of 
general consent even the signatories were not bound. 

Guruviah v. Kolah (Bakewell J) 

Deed—Construction—Whether words sufficient to exolude survivorship 

Deed of gift—Pardanashin lady—Buiden of poof of execittton—In- 
dependent advice— Undue snfluence—R ules in favour of pardanashins are 
protections given by law and are not to work as disability. 

Where a Hindu lady had made a gift of one-half of the properties 
absolutely vested in her to the son of her paramour whom she treated with 
affection from his very boyhood, in a sub which was subsequently brought 
to set aside the aforesaid deed of gift on the ground that the exeoutant was 
a pardanashin lady and had no independent advice. 

Held, that the deed was duly executed, that she had the proper legal 
capacity to execute it. that it was read over to her and explained, that no 
undue influence over her was proved, and that as she wasa woman gifted 
with strength of will and business capacity and the deed in question was not 
under the ciroum3tances of her life in any way an unnatural disposition of 
her property thedeed must be held to be an expression of her deliberate mind, 
rendering independent advice wholly unnecessary. 

Held, further that although ın oase of a deed of gift executed by a par- 
danashin lady those who relied upon the deed had to prove affirmatively 
and conclusively that “the desd was not only executed by, but was explained 
to, and was really understood by” and “was not signed under duress but 
arose from the free and independent will of the grantor,’’ these provisions 
were a legal protection extended to her and could not be transmuted into a 
legal disability. 

Held further that to sustain an allegation of undue influence the faota 
must fall under the general and useful category of the principle which in 
the language of Lord Kingsdown in Smith v. Kay (TH. L. 750) ‘‘ applies to 
every case where influence i3 acquiredand abused, where confidence is reposed 
and betrayed.” 

Mirsa Sajjad Hossain v. Nawab Wasw Ali and othere' (B4 A. 466) and 
Mohammed, Bakhsh Khun v. Hossein Bibi (15 0.684) approved £ distinguished. 

Kali Baksh Singh v. Ram Gopal Ssngh (P. 0.) 
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-Defamation—Defence of good fasth and for the public qood—9 499 
I. P. O. Exception 9 and 5.54 I.P.0.—Comment on judicial proceedings 
—Privilege of press—Misdirection to jury—Practswe of the Judscial 
Committee in appeals in criminal cases. 

Held that the question for the jury was whether in publishing the libels 
complained of, the acoused acted in good fnith and in the belief of their being 
true, efter giving due care and attention to seeing that they ware so, 

Held that the question for the jury was whether in publishing the libels 
complained of, the sooused acted in good faith and in the belief of their 
being true after giving due care and attention to seeing that they were so. 

The allegations to which the libel related having boen investigated by the 
Government (prior to the publication of the hbel) and the officer whose 
conduct was calledin question having been exonernted frora blame, the 
ncoused assumed gravo responsibility for reopening the matter; and it was 
well worthy of consideration by the jury that no fresh facts were adduced in 
explanation of reviving the matter and that the acoused gave no assistance 
to the Court on the anbjeot of what were the ectuol things upon whioh he 
founded his own beliefs nor what the steps were, if any, which he took to in- 
vestigate their truth before giving them to the public. 


Referring to certain portions pf the libel which were very gross and 
which in their Lordships opinion, the acoused could have had no reasonable 
ground for believing to be true, their Lordships held that in any view of the 
cage there could have been no defence in regard to these substantial portions 
of the libellous matter. 

The Queen v. Newman (1, E. & B. 558) referred to. 

When, in the course of the tral, the evidence revealed that in writing the 
libel, the aooused bad proceeded on a gross mistake on an important matter 
of fact, the libel should not have bean adhered to for a moment; the mistake 
should have been aoknowledgedjand an apology, tendered. 


A charge to a jury must be read asa whole If there are salient proposi- 
tions of law in it these will. of course, be the subject of separate analysis. 
But in a protracted narrative of fact the determination of which is ultimately 
left to the jury, it must needs be that the view ofthe judge may not coincide 
with the views of others who look upon the whole proceedings ın black type. 
It would however not be ın accordance either with usual-or good practice to 
treat such cases as cases of misdirection, if, upon the general view taken, the 
dase is being fairly left within the jury's province. | 

In the region of fact the Judicial Committee will not interfere unless 
something gross amounting to a complete misdescription of the whole 
bearing of the evidence has occurred. 


Itis a timeworn fallacy that some-kind of privilege attaches to the 
profeasion of the press as distinguished from the members of the public. 


The freedom of the journalist is an ordinary part of the freedorn of the subject 
Bnd to whatever lengths the subject in general may go, so also may the 
ournalist, but, apart from stetnte law, his privilege is no other and no 
higher. j 

The responsibilities which attach to his power in the dissemination of 
printed matter may, and ın the case of A conscientious journalist do, make 
him more careful; but the range of his assertions, his criticisms or his com- 
ments is as wide es and no wider than, that of any other subject. No 
privilege attaches to his position’. 
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It 13 also a dangerous doctrine that some privilege or protection attaches 
to the public acts of judge which exempts him in regard to these from freen 
and adverse comment. He 19 not above oriticism, his conduct and utterances 
may demand it. 

Freedom ‘would be seriously impaired if the judicial tribunals wote out- 
side the range of such comment. 

The position and functions of the Judicial Committee in criminal cases 
fully djscussed. 

The Queen v. Mukerji 1 Moore N. 8 272 : 15 E. R. 700, -Ths Falkland: ıs 
Islands Oompany v. The Queen 1 Moore N. S. 299, 812, 15 E R. 718 and 
Clifford v. King Emperor L. R. 40 I.A. 241 referred to with approval. 
Dillet’s case L. R. 12 A, C. 459, Maken v. The Attorney-General for N. S. 
Wales 1894 A. C. 57, Pallas v. King Emperor L. R. 40 I. A. 198=25 M. L. J. 
518, Lamer v. The King 1914 A C. 221=26 M L J. 1 explained. 

The position of the Oommuties ig: different from that of a Court af 
Criminal] Appesl, It 15 not guided by its own doubts of the appellant’s inno- 
conce or suspicion of his guilt. It will not interfere with the course of.: 
criminal law, unless there has been such an interference wifh the elementary 
rights of an acoused as has placed him outside of the pale of regular law, or, 
within that pale there has bean a violation of the natural principled of justica 
80 demonstrably manıfest as to convince their Lordships first, that the result 
arrived ab was opposits.to the result which their Lordships would themselves- 
have reached, and sezondly, that the’ same opposite result would have beon i 
reached by the. local pmbunal also, 1f the alleged defect or .middirection had 
been avoided . 


Arnold v. Kang Emperor (P. C.) 621 
Hasement right against Government—Twenty- five yeats—construction” ar 
of Dam— Proof. of 885 
Bjeotment,—Inamdar, jurisdiction of Civil Courts 285 
————Notioe to quit—Leasa for 15 years & 6 months—Notice before 15 `.. 
years—TIneffectave 467 


———— Presidency Small Causes Couris Aot, Sa. 88 & 41, Prrqneous finding 
that lease has bean torminated, Want of jurisdiction —Inte1 ference undor k 
8. 116 0: P. C. 467 


Estatea Land Aot 8s, 6 (2), 8—7 u têdietion—Inam—Manor Inam and 
whole village inan—Presumption of grunt of melwaram—I) respective 
of purpose and. gi antor—Orown grant and Zamindar’s grant—No daffor- 
enco betiween—S. 6, cl. (2) 8. 8 and exceptron—'' Acquired, ® meaning 
of-—Suri ender or abandonment— Acq ussition by, tf within—Original grant 
—Tests for determination of the nature of—Oommencement of tenancy, 
and possession of present tenants, dsfference between—Grant to Brah- 
mans—Inference, tn case of. 

Whether it 15 a Zamindan, ora whole village inam or 8 minor mam * 
aibuate in a Zammdari or an mam village, the presumption is the same. vis. 
that the grant 1s only a grant of the melwaram and ıt lies on the grantee to 
show that the grant was of both the Melwaram and the Kudivaram or that. 
he owned the Kudivaram when the inam was granted -This presumption 
arises irrespective of the connection in which the question arises, (+. e. equ- 
ally when & question of civil court’s jurisdiction 1s involved and when the 
suit 18 for'ejoctment of the tenants of the land) and also irreapeotive of the 
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person who is sad to have originally made the grent (vas., whether ıt is the 
Crown or the Zemindar. ) 

The rule laid down in 8. 6. cl. 2 is not confined to Zamindaries and ex- 
tends also to inams. 

Per Sadasiva Aiyar J, Spencer J contra) The term ‘‘acquired’’ in excep- 
tion to 5. 8 does not include acquisition by surronder or abandonment. 

Per Spencer J. ‘In the absence’ of evidence to the contrary when after a 
surrender or-abandonment, the inamdar grants the land to other tenants, 
the presumption is that he grants it again on the old terms i» e., with ocou- 
pancy rights. 

In the determination of the question whether an inam consists of both the 
warams or only of the melwaram it is not so much the commencement of the 
possession of the present tenants that is important as the commencement of 
the tenancy, where it is shown that the tenancy originated in leases containing 
a clause that.the tenants should vacate at the and of the term, a presumption 
arises ın favour of the inamdar being the owner of both the warams. 

Where the orginal grantisto Brahmins, the inference is strong 
against its being of both the warams. 

Circumstances in favour of and against the original grant being of both 
warams considered. 

Suryanarayana v. Potanna (Sadasiva Aiyer and Spencer, JJ.) 99 
B. 3 ol. 3 (d)}—Osvil Oourt—Jurisdiction—Eetates—lWaste land in 

Inam village—Part of Estate—Grant of waste land—Grani of both the 

warams if equivalent to §.8 and exception to—Surrender Not a mode of 

acgtsition—Tenants not having ocoupanoy right—Effect of change of 
tenants. 

Where in a suit for ejectment brought in a Civil Court against a tenant 
holding under a lease for a year after the expiry of the term, it was found 
that the land formed part of an Inam village that it was waste at the time of 
the grant and that since no occupancy right had been acquired by any tenant, 
the tenants in occupation being only yearly tenants from whom the plaintiff 
had taken a surrender before he gave the land to the defendant 

Held, that the land in suit formed part of an estate and thab it had not 
ceased to be auch, by reason of any acquisition by the plaintiff of the Kudi- 
varam interest and that therefore the suit was not oognisable by the Civil 
Court, 

Per Sadastya Atyar J :—Where the Government grants a whole village in 
which some lands are lying waste but most of them are under oultivation, the 
presumption is that the grant is only grant of the melwaram and the Inamdar 
has not the Kudivaram right even in the waste land. Though he could create 
Kudivaram interest by letting them to tenants and could have, before the 
Estates Land Act, converted them into private land by getting them culti- 
vated by his own servants. 

Where however all the land in the village was waste at the time of the 
grant or a portion of the village was granted, being waste, thegrant might 
properly be held to include the Kudivaram also where whole village lying 
waste is granted in Inam, it cannot be said that the grant isa grant of the 
revenue also and as such no part of the village will come within the defini- 
tion of ostate in 8. 8 ol. (2) (a). 

The view of Myler J.—That land in an Inam ceases to be part of an estate 
when the tenant is shown not to have ocoupancy right therein dissented from. 
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Where an Inamdar gives wasto land for cultivation without giving the 
cultivator permanent occupancy nght and changes the cultivator from time 
to time it cannot be said that thereby he acquires Kudivaram interest when 
thare is no evidence that he let them expressly as private land. 

Abandonment or surrender is not a mode of acquisition contemplated by 
8. 8. 

A suit for ejecting a tenant from ryoti land will lie only in the Revenue 
Court, Buchs Saravagorudu v. Venkateraju, 95M. L. J. 817. Rama Reddi 
v. Karpi Sivegu 211. O. 916 followed. 

Per Seshagiri Aiyar J :—Where the Government grants a village 
part of which only is waste, though in respeot of the waste land the grantee 
becomes the owner of both the Kudivaram and Melvaram interest the village 
is an estate as it fulfils both the conditions required by 8. 3 ol. 2 (d) viz , that 
the entire land revenue to which the grantor is entitled should be transferred 
(4) that the grantee should not have been the owner of the Kudivaram of the 
village as a whole. 

Surrender spso facto 18 not a mode of acquisition and as such is not in- 
cluded in the word ‘‘ otherwise” ın S. 8. 

Venkata Sasirulu v. Sitaramudu (Sadasiva Aiyar & Seshagiri Aiyar JJ). 
——~—-Bs. 3. 6.—Estate—Grantee from widow —Landholder—Ryot—Pre- 

sumption, grant of oceupancy— Waste lands—Stronger than in case of 

occupied lands—Based on practice of Zamindaries—Onus of rebutiing, 

A tenant introduced into the land by a grantee from the widow ofa 
landholder is n ryot within the meaning of 8. 8 of the Estates. Land Aot 
though the grant may be one which is not binding on the reversioner and is 
entitled to the benefit of S. 6 of the Act, 

Portions of Estates which are granted away but are not held on per- 
manent undertenures continue part of the Estate notwithstanding such grants. 

Presumption as to grant of ocoupancy laid down in Ohseskati Zamindar 
v. Ranasoort Dhora (1899) I. L, R. 28 M. 818.being based on the practice of 
Zamindaries in general and not on the practice of any Zamindari in parti- 
oular, it is for æ person alleging that the practice in hia Estate is different- 
to adduce evidence to prove that it 18, in fact, different. 

The presumption in favour of the grant of occupancy is stronger in the 
case of waste land than in the case of ocoupied land. 

Brindavana Ohandra Harv Chandra Raja v. Ramayya (Tyabji and 
Spencer JJ.) 

——— 8a. 4,87—Paymeni ofrent on the basis of the culitvated area— 

Custom not illegal. x 

S. 40f the Estates Land Aot should be read subject to the provisions of 
S. 27 and a oustom of paying rent on the basis of only the cultivated ares in 
the holding is not legal. 

Arunachollam Chettiar v. Muthayanas Thaven (Ayling and Tyabji JJ)... 
——8a. 6, 8, 153, 157, 163—Jurigdiction of Crotl Oourts— 

Blectment—Inamdar—Tenant under time-erpived lease for 3 years 

at the time of the passing of the Act—Occupancy right found not 

to be in tenant— Presumption that Inamdar has occupancy by grant or 

acqutsition—Not ‘' Estate"’—Tenant of old waste for leas term than 5 

yeart—Ltable to eviction under S. 158—Not affected by S. 157 ‘' Admit- 

ted as ryot " in 5.163— Meaning of—Tenant in possession after expiry— 

lease not recognised by laudlord—Liability to eviction under S. 163. 
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Per Miller, J -—When'1t is found that a tenant on an Inam has occu- 
ponoy. right; the presumption 15 that ıt is in the [namdar either by the ongi- 
nal grant or by priok or bubsequent acqwmtion, in either of which.cases, the 
land is not an '' Eatéto'’ and the tenant‘is lable to bè evicted in Civil Courts 
as an ordinary ‘lessee. 

The word ‘‘ acquire’’ ın the exception to B. 8 cannot be restmoted to parti- 
cular modes of acquisition Tt includes acquisition by surrender or abandon- 
ment. 4.. 

Per Spencer, J .—The Proviso to B. 158 takes the case of non-occupancy 
ryots of-old (waste holding under,expired leases granted before:the passing-of 
the Aot aut of-the jurisdiction of'the Oollector’s Court. In such cases, the 
landlord hgs got the same rights as he would have and the Act had not been 
passed and can enforce them in Civil Courts. 

B. 157 has not the effect of nullifying the provisions of S. 158 but only 
prohibits a tenant-of old waste being ejected as such even 1f ho has signed an 
agreement to quit i 

Achapparaju v, Krishnayachendralu (24 M. L. J. 402) explained. 

A tenant of old waste who at the time of the passing of the Act was in 
po&session under a time expired lease and whom the landlord has not, by. 
accepting tent or Otherwise, recognised as tenant 13 lable to be evicted in 
Civil Courts under S. 163 of the Estates Land Act. 

Words “ admitted as ryot ”. explained. 

Ponnusamy Padayacht v. Karuppudayan (Miller and Spencer JJ): 285 
—_—— Seo. 8 Ol. (4) (2) (3) (4) Sa. 77, 189—Swit by Lantholder ' 

purchasing Kudivaram before the Act, for rent—Not cognisable by Civil 

Court—S.8 Ol (4) not applicable to tenants not let into possession after 

the Act. f 

As, under S. 8 Cl 3 of the Estates Land Act, morger of the ocoupancy 
right by transfer or sucéassion under Cls. (1) & (2) has not the affect of conver- 
ting ryoti land into private land, a suit for rent even by a landholder who had 
become the purchaser of the occupancy right before the passing of the Act 
can be brought only in Revenue Courts. 

The benefit of 8 8 CL 4 does not avail against tenants who were not let 
into possession after the Act was passed but were in possession before nnd at 
the time of the passing of the Act. 

Veerappa Ohetti v. Mudals (Sankaran Nair J) iaa 978 
2 Ss. 131—Fraud—Right of suit to set aside sale, onthe ground 

of—Jurisdyction—Civtl Courts. 

The right conferred by 8. 181, Estates Land Act to set asiden sale by 
appleation to the Collector does not tako away the right of suit in the ordinary 
Civil Courts to set neide the sale on the ground of fraud. 

S 189 of the Act only takes away the right to apply to the Civil Court to 
enforce the right conferred by 8. 181. 

Ghouse Moideen Salab v Afuthialu Chettiia, (Sadasiva Aiyar and 
Spencer JJ.) oo 86 

S. 154—Jowmt owners —Suši by ons co-owner making the othe 
party defendant—Maintianabilty of—Transfer of ‘tenant's interest" to’ 
the other co- owner —-Remedy— Suit for jomt possession or parition = 

Revenue Oourts—No jurisdiction tò order. 

Where’ ın a'suit brought by a co-owner against a tenant under S 161 
of the Estates Land Aot malang the other ċo-owner a party defendant, it was 
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found that at the date of the suit the interest of the tenant had vested in 
the latter by transfer. 

Held, that the swt, though not hable to dismissal on the ground that 
both the co-owners were not party plaintiffs, should novertheless be dis- 
missed ag the remedy of the plaintiff under the alroumstances was to suo 
either for joint possession or for partition for neithor of which reliefs a suit 
is maintainable in the Revenue Oourte 

Subramanian Chettiar v. Pertasains Thevar (Badasiva Ayar and Sesha- 
giri Aiyar JJ.) sia 
——Ss. 153, 157, /163.—Jurisdiction of Civil Courts, ojectment, 

Inamdar f 
Ethics of Oross-eraminatlon.—Suggesiion of counsel acting undar in- 

structions— Dishonest Act—Duty to substantiate the charge or anthdrato— 

Jurisdection of the court to pronounce upon the matier. 

Their Lordships held that they had no sauthonty to pronounce on the 
matter but at the express invitation of Counsel on both sides expreased 
it ag their ‘‘pious opinion thet the imputation complained of ought in the 
partioular ciroumstances to have been withdrawn. 

Messrs. Crompton ¢ O0. v Secretary of Siate for India (White C. J and 
Oldfield J). i 
Bividence—Proof of relationship—Discrepancies ın oral evidence—Court’s 

duty, Recitals as to the existence of necessity—Alhenation by a Hindu 

Widow 
———— Additional evidence ın Appollate Oourt 
—-—— Lotter affecting 1mmoveable property--unregistered--admissibility of. 
————Reitals as to tho existence of necessity—Alienation by a Hindu 

widow 
Act Sa 26, 27—'' Relating to discovery’’—Statement that accured 

stole the money and tha money was in a heap of rubbish—First atate- 
ment inadmissible—Admissible to prove monsy to be stolen money — 

Production by the accused himself—Admisstble notwithstanding, 

Whore an accused person stated to the police that he stole the missing 
money and that it would be found ina heap of rubbish (close'to his house) and 
immediately after went to the place and took ont the coins, 

Held that the statement that he stole tho money was indamisable but 
the other statement tis., that the stolen money would be found in the heap 
of rubbish was admissible not only for showing that cortain property was 
foand in the rubbish but also for showing that that money was the missing 





mone’ 
The faot that the articles were taken out by the accused himself and the 
Police did nothing towards the discovery does not make the statement ono 
unconnected with the discovery and therefore inadmissible 
Queen Emp: eas v. Nana (14 B. 260) followed. 
Manjunatkaya v Subaraya Bhatia (Sadanve Aiyar J.) 
8. 93—Law merchant—admissibulity of 
——-——8s. 106, 114—Burden of proof— Presumption 
Eixeocution—Morigage decia.—Death of judgment-debtor—Legal repres- 
entatives not biought on recoid—Sale—NMorigags purchaser—Notice 
setting aside—Limitatton Act (IX of 1908) art. 166. ` 
When in execution of a mortgage deotee the mortgagee who had notice 
of the death of the judgment debtor without bringing on record the legal repre- 
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gentatives brought the property to anle and purchased the same himself held, 
that the sale was a nullity ngainst the representatives of the judgment—~ 
debtor 


Grieves v. Administrator-General (22 M119) Kreshnayya y. Unnisa Begam 
(15 M. 399) Ramasami v. Bagiratht (6 M. 180) followed: Afallékarjun v. 
Narhar (25 B. 887) distinguished. 

80 days limitation does not apply when the sale sought to be set aside is 
& nullity and not merely irregular. 

RayarappanNam bar v. Malikandi Aketh Mayan (Pankaran Nair and 
Ayling JJ.) 
Exeoution—Oral application for adjournment—Step in md of execution 


Execution Sale— Misdescription—Identity— Difference betivoeen—Atirol- 
ment—Power to sell confined to property attached - Property descrtbst aa 
subject to reverse —Sale of —Substitutron of property not subject to 
morlgage— Ultra vires—Mistake—Nattre of doouments relevant, to affect 
auction purchaser— Remedy of deores holder when wrong property attach- 
ed and sold. 


In execution of a decree, application was made for the attachment and 
sale of certain property which was described in the schedule. The property 
was attached and sale ordered as prayed for. The property was desoribed in 
the schedule as a 6 annas share in certain property mortgaged to one A. R. 
At the time the whole property was owned by the judgment- debtors of which 
10 annes was under mortgage to A. R. and 6 annas was not. In the sale that 
took place, respondenta became the purchasers and applied for sale certificate. 
When so applying, they alleged that a mistake had been made in the schedule 
of the property to be sold in that the word ‘‘not’’ had been omitted from the 
description of the6 annesin quetion and that the property should have been 
described as being 6 ennas not mortgaged under the bond of A. R. The court 
granted them certificate in the form they desired. 


Held: The effeot of the court’s order was to make the sale that of n pro- 
perty not attached. As the court could only sell property which is attached, 
the order was beyond 1ts powers. 


That which 1s sold in judicial sale can be nothing but the proporty 
whioh is attached and that property is conclusively desoribed in and by the 
achodule to which the attachment refers, 


A property fully identified in the schedule may bein some respecta mis- 
described. Buoh misdesoription may be disregarded as mere irregulanty. But 
where existing property is acourately described in the schedule it is no longer 
a case of misdesoription but one of identity 


Want of correspondence between the advertisement in the Calcutta 
Gazette and the description in the schedule (the former desonbing the shares 
as unenoumbered) was an irregularity which would require the assistance of 
the court to cure itif the sale were regular in othér respects but it cannot 
validate the sale of property to which the attachment did not relate. 


If, by mistake the wrong property is attached and ordered to be sold, 
the only course open to the deores holders on the discovery. of the mistake 
is to commence proceedings against, They could not turn authority to sell 
one property into suthority-to sell another. 
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The only relevant documents to show mistake which can affect the 
purchaser are documents of which Imowledgo oan be attributed to the public 
to whom the property is offered for salo. 

In the result, thair Lordships sat aside the order confirming the sale to- 
gether with the certificate granted under 1. 

Rajah Thakur Burmah v. Jiban Bam Marwari (P. C.) 

Execution Bale—mortgage deoree—logal represontative of judgment- 
dobtor not brought on record, mortgages purahaser—nullity ... 

Factum valet,—does not apply to the exclusion of a legal rule 

Fraud of oréditor—Alienation—Transfer for consideration—Want of 
good faith 

General Olauseg Act X of 1997. 8. 10, suits under S 177 of the Regist- 
ration Act XYIof 1908. 

Hindu law Alienation—Raising funds for the defance of tho head of the 
famlly—Binding natare—Sales geverned by the same principle as 
charges ase 

Adoption—Joint power of adoption to two widows, if valid—If may 
be exercised by tho surviving widow—Religious and secular purpose of 

adoption 
-—— Alienatvon— Widow in possesston—Legal necesasty—Ontus of proving 

legal necesstiy—Nature of ciidence—Recilal wm deeds snsufficient— 

Relationship pi cof of discrepancies in oral evidence 

The onus of supporting a sale from a Hindu widow is undoubtedly 
on the purchaser and in the absence of evidence to prove legal necessity 
sueh as would bind the estate, the purchaser must feil. 

Recitals in mortgages or deeds of sale by widows with regard to the 
existence of necessity for the alienation are not by themselves evidence of the 
fact. To substantiate the allegation there must be some evidence aliundt. 

Where witnesseas have to prove only one link in the chain of relation- 
ship the discrepancies in their statements on material points should not be 
lightly passed over. 

Lala Rup Lal v. Mt Inda Kunwar 
———-Alienation—Joinut family—Ahenatton by member—twhether alienee 

tonant-in-comnin—out caste—Haclusion. 

The 8rd defendant one of five coparcanera conveyed to the predecossor in 
title of the 1st defendant, his 1/5 share in the family property by Exh. I in 
1891. Subsequently two of the coparcenera died and the 8rd defendant in 1904 
couveyed by Exh. A, his interest in the family properties to the plaintiff 
Plaintiff brought the present suit for recovery of the share conveyed. The 
differance was that the 3rd defendant by tho execution of Exh. Iceased to be 
coparcener and that plaintiff obtained nothing under Exh A. 


Held that. 
Where a member ofa joint Hindu family alienates his share, the alieneo 


does not become thereby a tenant in common with the other coparceners ; 
he can only enforce his right by partition. 

The alienor remains a member of a coparcenary and his share fluctuates 
according as there are births and deathe subsequent to the alienation. 

Where a member of a joint Hindu family becomes an outoaste and is 
excluded from enjoyment of the property for more thar. 12 yeara his right 
in tho family property becomes extinguished and he cannot subsequently 
alienate the property. h 

Nanjaya Mudah v. Shunmuga Mudah (Sankaran Nair & Bakewell JJ.) 
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— Alienahon— Amcesiral property—Suit to set aside same by son— 
Burden of proof on alsenes to prove anitcodent debt or justifying neces- 
sity—Consideration partly fownd to be binding on the son—Decroe— 
Form of. 

In a suit by sons to set aside alienation of ancestral property by the 
father, the onus is on the alienees to prove that there was an antecedent 
debt or a justifying necessity for the alienation, (29 M. 200, 81 All. 176; 28 
'M. L J. 211 25M. L.J. 27 ref). 

Where the alienation 1s found not binding on the sons the alienee 


acquires the quantum of interest of the alienor nt the date of the ‘alenation «7 


‘without any liability to increase or diminution by virtue of subsequent 
changes ın the joint family, (35 M 47). In case of alienation by a Widow 
‘or Guardan or Dhammakarthn, the alienation if to a groater extent than is 
necessary will bo ect aside on payment to tho olienee of tho amount which 
w binding. | l 
Where only a portion of the consideration is found to be for a necossary 


purpose, the proper decree to be framed will be to give the father’s shure” ~ 


in the property to the alienee to givo'a chargo in favour of the alionee on the 

share of tho sons tothe extent of their sharo for the consideration which was 

found to be for a binding purpose. The shares are to be worked out as in 
ordinary partition. 

Seetharam Nardu v. Balalatshna Nardu (Walls J.) 

——— Dayabhaga School—Jount family—Self acquired property—Sourcs of 
payment of purchase money-Procedure-concurront firdungs—presumplion. 
Where properties stood in the namo of 8 junior member of a Hindu 

family governed by the Dayabhsga Law, the other mambers of the family 

being his father and brothers, and the question was whether those properties 
were his own or were acquired in his name by the father. 

Hold thatin the absence of evidence that he had any separate funds or’ 
that the properties were acquired with money belonging to himeolf, the 
presumption was that they were acquired by the father in hisname and were 

“not his self acquisition, 

Held further that the question whether the properties were self acquisi- 
tion or not was 8 question of fact and the courts below having concurrently 
found against the plaintiff their Lordships could not go behind the finding. 

Parbats Dass v. Baikuntha Nath De (P. C.) 


Decres for partition—compromise by father without leave of ° 


court —Satssfaciton entered up—Declared not binding against son— 

Romedy of the son—O, P. O., S. (244 N. 0, 47)—Oonversiwn of a plaint 

into application—Compromise binding to the extent of the share of 

father as at the date of compromtse—Siatua of Ws family, joini—Subes- 
quently born sons entitled to participate in the order, 


Where ina suit for partition, plaintifi’s father got a decrece representing 


his branch then consisting of himself and of his minor son, the plaintiff who 
was algo œ party to the suit, and subsequently entered into a compromise by 
which he entered up satisfaction of the deoree, which was held by the Privy 
Gounoil not to be binding against the son the compromise being without leave 
of the court. 

Hold that tho proper remedy of the plaintiff was to move by application 
under S. 244 (S. 47 N O.) to .eopen the satisfaction entorod up and on such 
. application tho court could grant hum all the appropriate reliefs. 
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The plaint was accordingly converted into an application under 8, 244 
GP. O. and disposed of ‘on that footing, 

Held also that the compromise was binding to the extent of the father’s 
share which was to be calculated as 16 stood at the date of the compromise vtz 
one half. 

Held, neverthless, that the family continued jomt even in respect of: the 
subjectmatter of the compromise and the subsequently born sonsgwere entitled 
to participate in the remaining half. 

Ganesh Row v. Tulja Ram Row (Wallis J.) 

Disqualification from inheritance—An incurable tumour on the 
nose, whether iak 
— Fema heirs: holding for, lsmited astate—Partition so as to preclude 


survivorship permisstble—Desd —Construotion— Words suficient for the 
purpose, 


Female heirs holding for limited estate oan so divide as to preclude the 
rights of survivorship inter sa. 

The use of the words ‘'.Santati Paramparya meyi '' "Barva swatanthra 
Badiya mayi”! with reference to the interest of each is a circumstance from 
which the intention to give up the right of survivorship may be legitimately 
inferred. Words like ““ We have no connection with each other's rights of 
properties!” would place the matter beyond controversy. 

Subbammal v. Lakahinana Iyer (Badasiva Aiyar and Spencer JJ) one 
—_———Husband and wife—Joint exertions— Property acquired by— Property 

of both— Share of wife descends to her heirs—Stridhanam, 

Where property was acquired by a man (a Hindu) and his wife. 

Held, that the property belonged to both and on the death of the wife, her 
share descended according to the rules of inheritance prescribed for stridhanam. 
Muthu Ramakrishna Nacken v. Marimuthu Goundar (Sankaran Nair and 

Ayling JJ) 

———Impariible estate—Widow of junior member —Right to maintenance— 
Membe: s's right to fix descendants’ maintenance—Lower rata allowed as 
past maintenance— Delay tn suing—Limtiation Act, art. 129—Demand 
and refusal—Burden of proof. 

Widows of junior members of a family owning on impartible estate aro 
entitled to receive mammtenanoe out of it; Ttruml Rao Saheb v. Ranga Rao 
Saheb (28 M. L. J. 79) approved. 

Quaere, if a member can bind his descendant to receive a particular 
amount as maintenance out of the Zamindari. 

Under. Art. 129, Limitation Act the onus of proving thet there was 4 
denial in respect of the plaintiff's right of maintenance more than twelve years 
before suit ison the defendant. 

In the circumstances of the oase, having regard to the fact that there was 
great delay in making the claim and it was not shown that the plaintiff had 
to borrow money or had difficulty in maintaining herself, she was allowed 
for past maintenance & lower rate than was allowed for years after suit. 

Rangappa Kalakka v. Kulandai Ayal (Miller and Tyabji JJ.) 
———-Inheritance—Incurable tamonr on the nose—Not s disqualification, 
————Inheritassca—Siep-mother—Mitakshara Law—Bandhu or Gotraja 

Sapinda—not entitled to inherit. 

Under the Mitakshara Daw a step-mother is not entitled to succeed to the 
property of-her atep-son-sither as Gotraja Sapindas, orasarelation. She is not in 
the line of-heirsat all apart from usage. Mari v. Ohinnammal(8 M. 107) followed. 

4 





PAGE. 


169 


608 


479 


532 


205 
508 


26 


Hindu Jaw—(conid). PAGE. 


To admit any relations other than those ooming within the known 
oategories is inconsistent with the Mitakshara sahame of inheritance. 

Tn this case the usage set up in favour of step-mother’s right of inheritance 
was found against. 

Seethat Ammal v. Naohiyar Ammal (Miller and A. Rahim J.) zi 
——-—Joint famsly—Sale—to raise funds for the defence of the head of the 

family—Criminal cass—Binding nature of—Principles as to oharges— 

applicable to sales. 

Bale for the purpose of raising funds for the defenoes of the head of æ 
joint Hindu family in a oriminal case is for a necessary purpose and is binding ~ 
against the other mambers of the family. 

Bent Ram v. Man Singh 84.4.4 Suman Singh v. Liladhar 88 A. £73 
followed 

The prinorples laid down in Hanuman Persad Panday’s case 6 M. L A. 
898 to charges apply mutatis mutandis to sales. 

Ramalingam Pillai v. Muthayan (Tyabji and Spencer JJ.)... 

Married Woman—Conversion to Mussalman faith—Marrying a 
Mahomedan during the life time of her Hindu husband—Legality 
—Offspring of such second union—Legitimacy—Right to shares— 
Mahomedan law—Paternity— Acknowledgment. 

A Hindu married woman became a convert to Mabomedanism and 
during the lifetime of her Hindu husband married e Mahomedan and had 
several ohildren, Held that the second marriage was illegal and the children 
who were born of this union were illegitimate. 

Under the Hindu law apostacy or conversion does not dissolve the mar- 
riage tie. 

Per Spencer J (Sadasiva Aiyar J concurring).—Under Mahomedan 
Law the marriage ofa man with the wife of another man is not permitted so 
long as the first marriageis subsisting. Such a union will not merely be 
invalid but void and illegal 

The Mahomedan and Hindu Laws being personal, attached to the follow- 
ers of each religion wherever they may ba living. (Here the first marriage 
was in French territory in India and the second in British India.) 


A mere recognition of paternity is not equivalent to a recognition of 
legitimacy and that acknowledgment cannot make the offspring of sina 
(adultery) legitimate, 

In the matier of Ram Kumari 18 O. 264 Emperor v. Lasar 80 M. 550 
Sundari v. Pstambur 82 0. 871 The Government of Bombay v. Gangs 4 B. 880 
Janna Devi v. Mw Raj 42 P. B. Jud) 198 foll. 


Where a conflict occurs between persons belonging to differant religions, 
the courts must apply the rules of Justice, Equity and Good conscience. 
28 M. 171 ref. 

In testing whether the 1st marriage of a Hindu woman with e man of 
her own olass was subsisting or not at tae tims of her 2nd marriage with a 
Mahomedan after she became & convert to Mahomedanism, the principles of 
Hindu Law must be applied. But in testing the validity of her second mar 
riage the principles of Mahomedan Law should be applied. 


If there isa custom among any community of allowing a woman tó 
marry again during the life time of her first husband without any defined 
yules by whioh the marriage with her first husband is dissolved before the 
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second marriage is contracted, such a custom is contrary to public policy 
and morality and cannot be recognised by courts. 

Per Sadasiva Aiyar J :—Thesdoctrine of factum valet oan never excuse 
the violation of a legal rule. India is not a non-Islamio country. 

Budansa Rowther v. Fatma Bi (Sadasiva Aiyar and Spancer JJ.) 


——— Solf—acquisition—Substantial nucleus— Burden of proof—Incura- 
ble tumour on the nose—Not a disqualification from inheriting. 

Where there is a substantial nucleus of ancestral property, the burden is 
on the party asserting self-acquisition to prove it. 

An incurable tumonr in the nasal cavity and on the nose is not a disaase 
which disqualifies a person from inheriting under the Hindu law. Venkata- 
subba Raw v. Purushottam (26 M. 188) Kayarohana Pathan v. Subbaraya 
Theven 25 M. L. J. 251 referred to 


Subba Naidu v. Venkatrama Naidu (Sadasiva Aiyar and Seshagiri 

Aiyar JJ.) 

———Suit for restitution of conjugal rights—Il health of the wife— 
Refusal by parents once to give oustody—No dafence. 

Neither the ill-health of the wife nor the fact that her parents had at 
one time refused to give the husband the custody of the wife is a defence to a 
ayit for restitution of conjugal rights brought by the wife. 

` Kuppammal y Kuppana Chari (Bako well J) 

——- Survivorship—Attachment before judgment—Decree follotowmg— 
Precludes accrual of title by. i 
An attachment before judgment followed by decree precludes the accrual 

of title by survivorship as against the attaching creditor. 

Ramayya v. Rangappayya (17 M. 144) distinguished. Krishna Rau v. 
Lakshamans Shanbhogue (4 M. 802) applied, 

Muthusami Chetty v. Chinnammal (Sankaran Nair and Ayling JJ) 
Widow—Alienation—Onus of proving necesmty. 

— Will—Construction—J ont power to adopt given to two widous— 
Validity of—Survival after death of onse—Contemporaneous writen 
document referred to in the Will—Admissible to construe Wsll—Duty 
of the Court to ascertain trus intention—English rules of conatruction— 
Applicability to Hinds Wills—Giving liberal interpretation to Nate 
Wills—Meaning of —Oosts. 

Where a Hindu made a Will providing inter alia that his two widows 
“should divide in equal shares my samindari™ * = * *....., both should 
maintain our samasthanam olerks, dasis and servants" * * * *...... should 
adopt a boy who is our sannihita (one closely related) whenever it strikes you 
that our samasthanam should continue” 

Held : that the dominating motive of the Will was secular and in the 
absence of a direction that an adoption should taze place in all events the Court 
was not justified in interpreting the provisions of the Will in any special 
manner ; 

That according to the plain meaning of the words the power given to the 
widows to adopt was a joint power resting in'the discretion of both and as 
such, was not exercisable after the death of one of them. 

Death of one of the donees puts an end toa joint-power. This is not by 
virtue of any peouliar doctrine of Engliah Law, but flows from the nature of 
Joint powers, 
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If power is given to A and' B persona designata to doan actif and 
when they think it desirable, the occasion cannot ariee and ihe power cannot. 
be exercised unless both are living and in agreement as to the act. The case 
is different when the power 1s vested not in persona designate but in the 
occupants for the time being of a specified office. 

Semble : Power given to more than one wife to adopt need not neces. 
sarily be invalid, though one only oan receive the child in adoption so as to 
step into the position of the adopted mother. 

Held also that aa the will referred only to the period of time when both 
widows were living and was dilent as to the period after the death of one of 
them, to hold that the survivor could adopt 2 son, would be to provide for g 
period of time which the testator left anprovided for and unnoticed in the 
Will, in other words, would amount to making an addition to his testament- 
nry dispositions, a thing that no court is entitled to do 

In judging of the light in which the directions of the testator are to be 
regarded, it is legitimate to look at a contemporaneous document referred to 
in the Will which he wrote and caused to be written with the express inten- 
tion to render olear his wishes with regard to his succession. 


In all cases, the primary duty of the Court iq to ascertain from the lang- 
uage of the testator what were his intentions +. 6 to construe the will, In 
so doing the Oourt is bound to considor the surrounding ciroumstanoas, the 
position of the testator, his family relationships, the probability that he 
would use words inga particular gense and many other things which ara 
summed up in the phrase ‘‘ the Court is entitled to put itself into the teata- 
tor’s armchair''. Among such surrounding circumstances none would b3 
more important than race and religious opinions and the Court is bound ta 
regard as presumably and (in many cases certainly) present to the mind of 
the testator influences and sims arising therefrom, Butall this is solely as 
an aid to right construction and once the construction is settled the duty of 
the court is to carry out the intentions as expressed ond none other and in no 
oase is the court justified in adding to his testamontary disposition. 

The fundamental principle above referred to does not olash either with the 
principle that the court will not necessarily apply the English rules of construc- 
tion or the other principle vis. of giving a liberal interpretation to Native Wills. 


The English rules of construction amount ın many cases to nothing 
more than saying that a special phrase which may be used in more than one 
sense shall prima facie be deemed to be intended to bear one partioular 
meaning, unless from the consideration of the context or surrounding oiroum- 
stances, the court can come to tho conclusion that it is used in a different 
sense. In other oases the rules are the expression of such tendencies in the 
Court as the desire to avoid an intestuoy or the presumption in favour of the 
immediate vesting of an estate. Such rules are purely an English product 
based on English necessities and English habits of thought and there would 
be no justification in taking them as guides in construing Indian Wills. 

What is meant by '‘ giving liberal interpretation to Native Wills” {s 
that, the native testatora should be ignorwnt of the legal phrases proper to 
express their intentions or of the legal steps necessary to carry them into 
effect, is one of the most important of the surrounding circumstances which 
the Court must bear in mind and the Court is justified in refusing to allow 
defects ın expression in these matters to prevent the carrying out of the teg- 
tator’s true intentions, 
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Costa having been inourred’on what were really the merits of the case, 
the consideration of which was rendered unnecessary by the determination 
of the points of law and having regard to the value of the estate and the 
difficulties of the ,nquiry their Lordships made no order as to costs. 

Raja Venkata Narasimha Appa Row v. Raja Parthasaraihi Appa Row. 
(P 0) 

——— Wu, Construction, “Aulad,” Issue by a Hindu and a Mahammedan 


woman g 
————Wll, Construction—English Rules applicability to Hindu Wills— 
Giving Jiberal interpretation to Native Wills afar 


— Wall Consiruotron—Hindu Walle Act,—Réeference to, as en- 
bodying rules of justice, equsty and good conscimice —Veated interest— 
Devrse tn favour of widow and nephew—Nephew to take properties on 
the death of the widow if livmg amtcably—Words of disposition— 
Absence of—Deolaratory relief—Practye as to grant of. 

In the absence of any statutory provision governing the construction of 
wills in the Mofussil, Courta are justified in roferring to the provisions of the 
Hindu Wille Act as embodying the principles of justice, equity and good 
conscience. 

Where n testator (Hindu) made a will in favour of his wife and nephew 
providing inter alsa ‘‘ all my properties should after my death be in posses- 
gion of my wife herself and she herself should be heir to everything and 
Muthu Arnnachella Chetty (nephew) and my wife should live together amı- 
cably as of one family Lf the two could not agree and live together amicably, 
my wife should pay Rs. 4000 and separate him and then my wife should 
enjoy all the remaining properties with absolute rights. If both of them 
should live together amicably, Muthu Arunachala Chetty himself should 
enjoy the properties which remain after the death of the widow ” 

Held, upon the construction of the will that the nephew who lived 
amicably with the widow till his death, hada veted interest at his death 
which could not be defeated by a testamentary dispositaon by the widow in 
favour of a stranger. 

Hald also, neither the widow nor the daughter of the nephew being 
interested in questioning the disposition, as the daughter was herself one of 
the legatees and having regard to the fact that the lower Court had given an 
adverse decision on Lhe question of construction, m decree should be made 
declaring the proper construction of the will 

Words of disposition which are usually found in wills made in England 
under legal advice cannot be expected in the wills made by Hindu laymen in 
the mofussil and the intention to make a disposition should not be negatived 
merely by reason of the absence of those words. 

Raina Ohettsv Narayanaswami Chettiar 
————Will—Presumpivon of law—Status of wiinsssass—C. P. C. S. 668— 

Admission of documents by the Court of Appeal to disc: odit witness—No 

opportunity given to witness to enplam disorepancy—Pracitce—Special 

leave io appeal after leave to appeal by High Court was withdrawn— 

Evidence chat others used to sign blank sheets—Inadmsserbwity of. 


Where a childless Hindu had made a will in favour of his sister’s son 
whom he treated with regard and affection and the will was attested by the 
teatator’s dewan, a servant who was in charge of hia wardrobe and his trea. 
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surer, on the will being challenged by the heir at law whom the testator did 
not like :— 

Held that having regard to the relations of the parties to the testator the 
will was a natural will and in accord with his feelings and tenor of life and 
as its exeoution was proved by reasonable evidence the presumptions of law 
were in favour of its being maintained. 

Hold, also, that the attestation by servants was not in itself impeaohable 
unless there were reasonable grounds for suspicion that the will was not the 
voluntary act of the testator but one pro-oured by undue influene. 

Hold, further, that admission of documents in the Court of Appeal under 
8. 688 of the Oade of Civil Procedure to throw doubt upon the testimony of a 
witness examined in the lower Oourt, but who ws given no opportunity to 
clear up the diacrepancies was an undesirable procedure as no witness then 
could be free from adverse judisial oomment. 

Ohoteynarain Singh v. Mussamat Ratan Koer 29 O. 519 approved. 

Held evidence that some other people were in the habit of having 
sheets of paper signed ın blank was irrelevant to the question whether the 
will was executed by the testator 

In this case, special leave for appeal was granted by their Lordships 
after the leave to appeal granted by the High Court was withdrawn by reason 
of the appellant failing to make the necessary deposit for printing etc. in 
time. 

Jagrani Koer v. Durga Parshad (P. O.) 

— Wall Gift to daughters and in certain event to iheir sons—construotion 

Survivorship—interest of survivor—Costs. 

A Hindu testator having by his will directed the executores “to make 
over and divide the whole of my estate unto and between my daughter in 
equal shares to whom and their respective sons,I give dovise and bequeath 
the same, but should either of my said daughters die without leaving any 
male issue surviving, then and in such cnse the surviving daughter and her 
sons shall be entitled to the share of the deceased daughter, or in case of the 
death of either daughter leaving sons, the share of such daughter is to be 
paid to such her son or sons share and share, alike.” On the decease of one 
of the daughters her sons claimed half the estate under the Will: 

Heid that on the death of the younger daughter leaving male issue the 
estate did not pass over for life to the elder daughter but to the sons of the 
deceased daughter who were living at the time the testator died. Their 
Lordships stated that the order was not to prejudice the rights of the 
grandchild of the testator adopted after the testator’s death. 


Their Lordships direoted that the costs of the parties as between solicitor 
and client should come out of the estate, 
Sreemutty Ranmon Dasi v. Radhaprasad Mullsok (P. 0.) 

Hy pothecation—Sum kept with morigages to be paid to a third person, 
the right of suoh third party to auo the mortgages for money so reserved. 
One executed a hypothecation bond in favour of defendants and kept a 

portion of the amount with defendant “‘ in order to be paid to and geta 

receipt from plaintiff on account of balance due to him for purchase of yarn.’ 

Plaintiff who was not a party to the contract sued to recover the amount. 

Courts below diamisaed the suit on the ground that there was no privity of 

contract, 
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Held that'the proper person to sue was the promisee and that plaintif 
being a stranger to the contract though entitled to a benefit under ıt was not 
entitled to sue. 

Iswaram Pillai v. Taregas: (Ayling and Tyabji JJ A 
Inam—Granted before permanent settlement, Not ”Estàte 
Interim stay—not communicated effeot of on subsequent proceedings— 

substantial injury not necessary 

Joint power—to persone designate —Whether can be exercised by sur- 
vivor 

J urtediction—Valuation—Same as Court fees 

Buit by one co-owner for joint possession or partition whether masin- 

tainable in Revenue Courts 

of Civil Courts, Ejectment, Inamdar 

———CCivil Court, Suit for rent, Landholder purchasing Kudivaram before 
the Estates Land Aot ... 

Justice—Equity and good conscience Bule, of—applicable where confliot 
between persons of differant religions 

Kanomdar—Docree for redemption on any day between two dates, Emble- 
ments 

Landlord and Tanant—Diluvion—Submergence ae rátorination in in 
situ—Bengal Act VII of 1869, S. 19—Abatement of rant—LEffect oit— 
Until abandonment, Right to submerged lands remains—Reomsssion of 
rent, not evidence of—Regulation (Bangal) XI of 1885, S. 4. 

Where lands forming part of a patni became submerged by river aokion 
but subsequently re-nppeared and reformed in situ. i 

Held, that until it is established that the holder of the tenure has 
abandoned his right to the submerged lands, it remaing intact. 

The fact that he has claimed or accepted ramission of rent in respect of 
those lands is not proof of such abandonment. 

Nashar Rai v. Ramgat Singh 18 A. 290 approved and followed. 

Hemnath Dutt v. Askghar Sendar 4 O. 894 overruled. 

Arun Chandra Singh v. Kamini Kumar (P.O) 

— Raising wet crops paying partsoular cist—Olaim for a higher rent— 
Unsustainable without notico in isme of intention to demand higher 
reni. 

Where it appeared that for a number of years the tenant was cultivating 
the land with wet crops paying a kist of 15 as. 10 pies per aore. 

Held : that the landlord was estopped from olaiming more for any fuali 
when he had not given the tenant timely notice that he was going to make a 
higher olaim as in that case the tenant might have elected to raise only dry 
crops. 

Subbia v. Venkataramiah:Appa Rao 
Legitimacy—Ofispring of a Hindu woman converted ie Mahomedanism 

marriage during the life time of Hindu husband 

Lessor and lessee—Variation of reni—Unregistered dooumeni—Con- 
sideration, necessity for acceptance of reduced rent—Barmg voluntary and 
temporary—Prestumption of—~Deed—Construction—Boundaries and 
area—Oonflict betwesn—Hvidence to show that area within boundaries 
lass—Negotiahons—Admissibilsty of—Abatement of fired rent—Burden 
at proof—Act of Court lading to reduction of area—Not ground for 
abatement—Partial tender of rent—Effeot of. 
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Where a'leasor by a pattah had leased out land desoribed as 400 Bighas ` 
and lying within certain boundaries, containing coal mines, at a rent of Ra. 
2800, the lessee took possession without raising any objection as to the extent 
of land he was given possession of, and worked the mines underneath. 
Subsequently, on representations made to the lessor that the coal was not of 
good quality, the rent was reduced to Rs. 2000 by an unregistered document. . 
This arrangement lasted for some years when the heirs of the lessor olaimed 
the original amount of rant, but the lessee tendered 16 at the reduced ‘rate 
olaiming to do so on the footing of the arrangement and also on on the ground 
that the land was less than 400 bighas and that he was, therefore, entitled to 
an abatement, ~ 

Held,that the agreement was imadmissible in evidence as it was un- 
registered and that it was also unenforceable being without consideration. 

That the acceptance of reduced rent was consistent with the reduction 
being voluntary and temporary and did not preclude the lessor from alaiming 
the full rent. 

That the question as to what had been demised depended entirely upon 
the construction of the lease and that construction could not be varied by 
extraneous evidence as to the negotiations that led up to the contract or.by 
evidence showing that within the boundaries specified ın the lease, there were 
not 400. bighas of land. 

That the burden lay on the defendants to make out e case for abatement 
of fixed rent and they had failed to discharge the same. 

Hald, accordingly, that the tenders of rent and of interest on arrears of 
rent being based upon a reduced rent were not good tenders, either as tenders 
of rent or of interest and were therefore ineffective. 

Plaintiff had previously sued the defendant for an injunction to restrain 
him from trespassing on Mouzah Jharia Khas under pretence of the lease 
but the Court inadvertently passed a decree restraining the defendant from 
working coal outside the area in Mouzah Dobari as delineated in the Amin’s 
map. Defendant failed to-appeal against the said decree. 

Hed : The fact that the deores of the Sub-Judge prevented the defendant 
from working coal in the full ares included in his demise was not a ground 
for abatement of rent. The proper course for the defendant was to have 
appealed against the decree and got the decree amended. 

Raja Durga Prasad Singh v. Rajendra Narayan Bagchi (P. C.) 25 
Letters Patent, Section 10—Vaksl—Glorification of hymself and Ins 

professional power—Professional misconduct—Suggestion that he ss in 

a position to wnfluence Judge by wmprope? means. 

A mere glorifloation by a vakil of himself and his professional powers 
may not constitute professional misconduct; but to suggest that he is in 
a position to influence the judge by indirect and improper means 1s profes- 
sional misconduct meriting more than mere warning. 





In the Maiter of a High Court Vakil (F. B.). 429- 
Cl. 10—Vakil—suggestion that he is in a position to influence judge 
professional misconduct—High Oourt—Suspension 429 


————l: 12—~Jurisdiction—Sutt for land—claim for damages for tress 
cus—Test— Determination of title 20.a8 lo preclude tis being raised in 
another svit— Original side—Practtoe—Cownsel’s feas—When instructed 
by party and by Vaki. 
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Where, on the allegations in the plaint, title to land has to ba detar- 
mined either exp:33sly or by implication so as to preclude ıb from being 
raised in any subs quent suit, the suit is one for land within the meaning of 
al. 12 of the Letters Patent, 


Haid, accordingly that a sult for the recovery of damages for trees out: 


and oarried away from the plaintiff's caguarina plaatsten wasa sult [or land 
within the meaning of that article: 

Where counsel appears instructed by the party in person, tho latter is 
entitled to claim as part of the costs decreed to him the reasonable fee paid 


to his counsel Where counsel is insuructed by a vakil, the Taxing Officar: 
or/the court may certify for hia fee in whioh oase it will be recoverable in. 


addition to the ad valorem fee allowed for the vakil,. 

Srinivasa Aiyangar v. Ounniappa Ohetty (Sankaran Nair J.) ive 
——--cl. 15—Order as to costs—Appeal from—Order incidental to 

dudgment—Intertorance in appeal when meaning of judge's order noè 

clear—Time taken by ren saw petitvon—No deduction fo —L mutation. 

An appeal lios under the Letters Patent from an order as to costs merely 
when that order ia only incidental to a "judgment, 

Manal Saravana Mudahar v. Rajagopaia Chetty (17 M. L. J. 669) 
distinguished. 

Where the trial judge made an order that the costs should follow the 
event but it was not clear as to how the learned judge intended the order to 
be worked out their lordehips felt themsalves at lborty to interfere with the 
order as-the order as interpreted was not a proper order. 

An appellant cannot claim deduotion for the time taken by a review 
petition presented by him. 

Numberumal Chettiar v. Krishnajes (White O. J. and Oldfield J.) 
—— — OL 15 ordar as to costs, appeal from interference in appeal 
Limitation drra Aot III of 1905, 5. 14 
—— KM of 1877, 5. 20—To conatitute agency under—Not necessary 

thai exercise of authomty should be obligatory 
——— XY of 1877,8. 20—Mortgagee directed to pay in full a debt of the 

mortgagor—No authority to make a payment of interest as such 
—— Aor, XV of 1877, Art, 148—Redemption—Mortgage by con- 
ditional eale—Time specified in the deed—When limitition commences 
to run ... 
———-5.4—Plaint signed by one plaintiff—Represented with the'signature 
of the other plaintiff after the period of limitation—Incflectaal wee 
———8.4—Time taken for review, no deduction for, calculating time for 
filing appeal tee 
——(Act IX of 1908) 8 4—Applicabslsty—Suits ı nder S. TT of 


Registration Act—Last day hokday—Presentation neat office day—- 


General principles—Géneral Olausas Act (Act X of 1897) S 10—Refusal 
to regsster—Eaecutant failing to appear on summans—Order returning 
doctument on plainisf’s application to return. 

Though the provisions of the Limitation Act are inapplicable to suits 
provided for by 8 77 of the Ragistration Aot, the general principle recog- 
nised in 8. 10 of the General Clauses Act, vss , that where a plaintiff cannot 
owing to the Court being closed present his plaint ona particular day on 
which it ought to be presented, he should-not be allowed to suffer if he 
presents it at the earliest possible opportunity thereafter, applies to them... 
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ravanudu Ayyangar v. Samiyappa Naidu I. L. R. 21). 885, Sam-,, 


basiva Chari v. Ramaswams Reddi L L. R. 22 M. 179, Haji Isman Suit v. 
Trustees of tho Madras Harbour I. L. R. 38 M. 889, Messrs. Arbuthnot 
and Oo. v. Sabapathy Mudaliar 28 M.L.J. 221, referred to. 

Where on the failure of the exeoutant af a deed presented for registra- 
tion to. appear though twice summoned, the plaintiff asked the Sub-Registrar 
either to register or to return it to him and the Sub-Regiatrar returned it to 
the plaintiff. 

Held that under the circumstances the Sub-Registrar’s order returning 
the document amounted to æ refusal to register. 

Swarama Patter Kariakar v. V. Krishna Aiyar (Miller and Tysbji JJ.) 
————+pplicability, suits under Registration Act, 8, 77... ve 
mB. 4— Benefit of —S. 81—Availadility of, m suits coming under. 

The benefit of 8. 4 of the Limitation Act can be invoked in computing 
the period presoribed by 9. 81 of the Limitation Aot. 

Murugesa Mudali v. Ramasami Chettiar (Sadasiva Aiyar & Spencer JJ.) 
Act IX of 1908, 8. 10—Assignee from trustee for consideration 

—With notice of the trust—Limitation runs in favour of 
———a, 20—Mor tgages directed to pay oredator of mortgagor in tull—No 

authority to make payment of interest as such—To constuuts agency 

under— Not necessary that exercise of authority obligatory, 

A mortgages who is required under his mortgage document to pay 
B portion of the consideration to 8 oreditor, of the mortgagor in discharge of 
the amount due to him, principal and interest is not an agent authorised to 
make payment of interest as such 80 as to keep slive the debt, his authority 
being only to pay off the debt in full 





To constitute a person an authorised agent within the meaning of the’ 


seotion, i it is not necasaary that the exercise of the authority should be 

obligatory ; ; it is sufficiant even if the exercise is optional. 

wu, Alagapps Chettiar v. Subramania Pandia Thevar 

————~-Addition of unnecessary parties—Does not apply to 

Art, 29, 62, 120—Attachmeni of debt—'' Wrongful sewure of 
moveable properiy''—Suit by clamant to the debt attached against 
decree holder—Proper article applicable—Art. 62 or 180. ‘ 

a? Neither attachment of a debt nor payment in pursuance of such at- 

within the meaning of Art 29 of the Limitation act. The proper article 

applicable to a suit by a claimant to the debt attached against the deoree- 

holder to whom the amount of the debt was paid is either Art, 62 or Art, 120, 

Yellamal v. Ayyappa Naick (White O. J., Sankaran Nair and Oldfield 
JJ.) (B-B.) .. An 
——— Ar 116— Malabar Law—Suit for prapat Assignee of Kanomdar 

—Both Kanam and asngnment registered— Undertaking’ to pay murapad 

in the deed—Inability by privity of estate and not by reason of registered 

ecntract. 

Tn a suit by the Janmi against the assignee of the Kanomdar for arrears 
of purapad, it was contended that Art. 116 of the Limitation Aot applied 
first because the Kanom was registered secondly becouse the deed of assign- 
ment algo was a registered deed and contained or implied an undertaking by 
the aasignes to pay the purapad, 


tachment constitutes ‘‘seizure of moveable property under legal process’ 
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Hald that the hability of the assignee was by reason of his privity of 
“estate and not by reason of any contract in writing registered between the 
Jenmi and the assignee and therofore the articole was inapplicable. 
Naduvil Edom Kelu Achan v. Varadaraja Iyer 
—§—— Art. 116, suit for purapad, kanom and assignment registered 
——~— Art. 129—demand and refusal—Burden of Proof 
Ind Schedule Art 181— Declaratory sutis, whether confined to—suit 
to recover sum due under a periodically recurang 1ight—Applicablity. 
Art. 181 of the 2nd Schedule of the Limitation Aot is applicable to suit 
to recover sums due under a periodically recurring right whether there is a 
prayer for declaration of plaintiff's right or not. 
Held, accordingly, that a suit for recovery of arrears of Adima allowance 
for a period of 8 years was not barred in respect of any portion of it. 
Manankarami Raja v. Achutha Menon 
-—— Art. 120 and 213 
Art. 131—applicability of suits to recover sum due under a periodi. 
poatly recurring grant 
Art. 164—applicability to orders passed in Gracin 
Art 166, sotting aside a salo which is a nullity, does not apply to. 
Art. 182—Step-in-sid of execution—wrong application 




















brance certificate in respeet of the attached m operty— Application to take 

a step maid of etecution. 

An-oral application for adjournment made for the purpose of getting an 
encumbrance certificate in respect of the attached property 1s an application 
to take a step in aid of execution and would save limitation under art. 189 
al. 5. 

Abdul Kadir v. Krishna 
(CX of 1908 , Art. 182, Gl. 5—Oral application for adjourn: 

ment—A pplication to take a step in aid of execution ... 

Lis Pendens—Alienea pendete lvte—Whether necessary party 

OP. O., O. 41, R. 63—Suit under, only a continuation of. the 

5 claim proceeding 

jMadras Aot III of 1905 B. 14,—Land Encroachment Act—Suit for 
declaration of titlo— Levy of penalty for encroachment on land—Limi- 
tation, suc months as provided in the Act. 

Where a person from whom penalty is levied under the Land Enoroach- 
ment Act brings a suil for declaration of title to the land in dispute the suit 
will be governed by the six month’s limitation provided in the Act, 

l Bhaskaradu v. Subbar ayyudu ye 
Madras Estates Land Act, 8.3.—Pennanent Settlement-Inam granted 
bafore—Not “‘ estate." 

An inam granted ‘before the Permanent Settlement and which did not 
from part of the assets of the zamindari, is not an estate within the meaning 
of B, 8 of the Estates Land Act, 

Veerabadrayya v. Sonti Venkanna 24 M.L.J. 650 followed. 

Sanyasi Naidu v. Venkatacharyulu 


——— 8.3 ; Inam granted before permanent settlement. Not‘'Eetate”’ 

——— B, £—Landlord prima facie entitled to rent of al ryoti land whether 
cultivable or noi—Rule displaced by agreement—practtce before the Act 
to charge only cultivated lands-Binding .after—Right to collect rent and 








Art. 162, Ol. 5—Oral application for adjournment—To get encwn-. :., 


283 
a93 
205 


8 


258 


36 


Madras Estates Land Aat—(Contd.) PAGE: 
~ basis of calculatton—Bass of cBleulatron nct lo be altered. 
Per Ohief Justsco :-—Prima facie the landlord is entitled to rent ın respect 

of all ryoti land in the ocoupation of the tenant whether he has cultivated 16 
or not but this general rule may be displaced by agreement between parties. 

‘Per Tyabji J.—S 4 gives the right to the landholder to colleot rent in 
respect of all the ryoti land in the occupation of the ryot but that seotion by 
itself does not suffice for the determination of tho total amount of rent that 
has to be collected ; and where the practice before the Estates Land Act was 
to charge rant for all the lands oultivated by tho tenant, to charge rent for all 
the lands whether cultivated or not would amount to an enhancement and 
be opposed to Chapter II of the Act. 

Right to collect rant and basis of the calculation of ront distinguished. 


Segu Rowthen v. Alagappa Chetty (Tyabji J.) se 260. 
Landlord prima facie entitled to rent on ryoti land cultivable or not 
«Rule displaced by agreement, Basis of enlculatjan of rent 269 


J of 1008 8. 8 Cl. (1), (2), (8), (4), Bs. TT, 189 Jurisdiction of Civil 
Court—Suit for rent—Landholder purchasing Kudivaram before the 


Aot sits ste sve 878- 
——I of 1808, 8. 8 CI. 4; Not applicable to tenants not let into posses- 
gion after the Act 878 


Madras Irrigation Cess Act (WII of 1865) B. 1—Rules under— 
Pertal rate—‘' Water taken from a source other than approved ''—Mean- 
ing of—Prasumption of taking—Insertion of second pipe—Liability 
thoigh insertion not proved to be by plaintiff. 

Where plaintiffs’ lands were irrigated from too pipes instead of one which 
was authorised but there was nothing to show that the plaintiffs were res- 
ponsible for the insertion of the additional pipe. 

Held per Ayling J. that water “was taken from a source of supply other 
than approvéd” within the meaning of the rulos and plaintiffs were liable for 
á double or penal water rate. 

Per Tyabji J. that in the absence of an explanation from the plaintiffs 
the water must bo presumed to have been taken by them 

Per Ayling J. Considerations of public policy cannot justify Courts ‘in 
putting a stihined construction on the rules but where the wording is conais- 
tent with what such considerations would: dictate, they are not without 


woight. 

Krishna Row v. The Collector of Krishna (Ayling and Tyabji JJ.) 210 
Madras Munioipal Act, (III of 1904), Ss. 33, 52. Rules under 

6. 418, Mandamus see wae ove 810 


Madras Regulation XXY of 19802—Pre-setiiement Inams— Landa hala 
on Service tenure—Personal service to Zamindar—Service quasi publio 
before sotilement—Ceased to be such after—Presumption—Right to 
Resumption by Gobernmeni— Burden of Proof as to exclusion at the time 
of settlement—Evidenca Act, Ss. 106 and 114. 

Where lands in a» Zamindary were granted before the time of’ tha 
permanent settlement in inam on condition of rendering personal servioe to 
the Zamindar such as attending on him, following him with arms and 
guarding his treasury in addition to a favourable quit rent and the Govern: 
ment sought to resume the inams on the ground that they were presettlement- 
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Held that the services being private and personal to the Zamindar prima 
facie the inams-would form æ part of the assets of the Zamindari and the 
Zamindar was the person entitled to resume. 

The burden of proving that such lands were excluded from tho assets of 
the Zamindari and that the right to resumo belonged to Government lay on 
the Government. 

Duties such as guarding tho treasury which were quasi-public before the 
Settlement ceased to be such after tho settlement and therefore, the same 
considerations that apply to Inams held on condition of personal service to 
the Zamindar apply also to Inams granted for the performance of those 
duties. 

Held also that where services are rendered in addition to quit rent the 
lands do not come within the proviso to S. 4—Reg. XXV of 1802. 

Per Tyabji J.—The Government having special means of knowledge as 
to exclusion or otherwise of the inams at the settlement from the assets the 
burden was upon them under S. 106 of the Evidence Act. 

The Government not having produced the accounts in their possesaion 
tho presumption thet uf produced the accounts would be unfavourable to 
them should be drawn against them. 


Parthasarathy Appa Rao v. Secretary of State for India 89 
Mahomadan law, marriage of a man with the wife of another issue, 
whether recognition of paternity renders legitimate 260 


Malabar Compensation for Tenants Improvements Act, (Madras Act I 
of 1886)—Oovenante entered prior to 1886—Effect of. 

A contract Êntered into prior to 1886 regulating the rates of compensa- 
tion claimable by the tenant for improvements or providing for methods of 
fixing the amount of compensation due to him without expressly referring to 
hie right to make improvements is not binding on the tenant if it is less 
favourable to him than 8s. 5 and 6 of the Act and the tenant is entitled to 
olaim compensation according to the provisions of the Act. 

Randupurayl Kunkishoe v. Neroth Kunhi Kunnani. L. R. 32 M. 1, is 
not inconsistent with Sresmanavikraman v. Ananda Pattar I. L. R. 34 M. 
61 and Paru Amiga v. Moothoran 22 M. L, J. 221. 


Koohu Rabia v. Abdurahman 529 

Malabar Tenants Improvements Aot,—Madras Act, I of 1886 
covenants entered {nto prior to 1896—Eftect of 528 
Paddy plants Improvements 348 





Malabar Law—Kanondar—Decree for redemption any day within two 
dates—Lease of uncertain duration—Hmblements— Right to— Transfer 
of Property Act, S. 108 (s)—Malabar Tenant's Improvements Act— 
Paddy planis, improvements. 

A Kanomdar against whom a deoree for redemption is passed and who 
could be redeemed under the decrea any day between two given dates is in 
the position of a tenant holding under a lease of uncertain duration and is 
entitled to the crops raised by him and standing on the land when: he is 
radeamed. 


Per Sadasiva Atyar, J. (Spencer J. doubting). The paddy plants raised 
by the Kanomdar are improvements within the meaning of the Malabar 
Ténant’s Improvements Aot for which he is entitled to be paid. 

Narayanan Nambudripad v. Krishna Patter (Sadasiva Aiyar Spencer JJ.) 848 
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Malabar Tenants Improvements Aot (Madras Act I of 1900) Ss. 

3, 5—Tenant introduced by mortgagor after mortgage—Purohaser in 
execution of decree upon mortage—Raght to tmprorenents againsi—Right of 
tenant to improvements not confined agawat lesor. 

A tenant introduced into tho land by the`mortgagor after executing tho 
Mortgage, is entitled on eviction by the purchaser ın execution of the decree 
upon the mortgage to the value of improvements offectcd by him while on the 
land. 

The right of the tenant under S, 5 of the Malabar Tenant's Improve- 


ments Aot to olaım improvements ig not limited to his lessor. 
Chursya Kurnum v. Thaharte Oluruthan. 


Mandamus, Madras Municipal Act, Sa. 83, 62, Rules under S. 418 
Mirasi Tenure in Chingleput District —Mokhasa Inam—Conver non 
to Shrothrieom—Shrothriem§ars, Ekabhogam mirasidar—Tenanis m 


188 
810 


long possassion—Madras Estates Land dct, Ss. 8, clause 2(d) and 55—.°..- 


Reventis Cow ts—J urisdiction of. + 

Where ın 1802, When a Shrotriam was granted, the grantee was also the 
mirasidar,— Ni 

Held : that there being nothing to show that the latter had lost the- 
Endiwaram right which prima facie vests in the Mirasidar, the village could 
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not be held to be æn estate within the meaning of S. 8 c1. 2 (d) of the Estates = ; 
Land Act and.an action for enforcing the tender of pattas 1s unsustainable ° -+ 
Mirasi tenure, its origin and ifioidente disoussed. aK 


Per Sadasiva Aiyar J.: An Ulkúdi Payakari by continued residence in 
the village and caltivation of the same lands for three generations acquired 
a permanent right of occupancy. 

In the case of a Mirasidar t4 whom an Inam was granted long ago there 
is Ho presumption against his having also owned the Kudivaram right at tha. 
time of such grant. 

A person cannot be held to own the Kudivaram right in its true and 
complete sense unless he has also the power of alienating his mght of occt-’ 
pancy and unless he does not acktbwledge himself to be merely the tenant of. 
a person really owning tho Kudivaram right. 

{Per Spencer J.:—The word Kudivaram may be used in two senses (1) the 
right of occupancy (9) the share of the produces which the cultivator whoavdt 
he may be, actually gets. It is in the former sense that the word is used in 
the Estates Land Act 8. 8cl. 2 (d). 

Enoroachments on Mirasidar’s rights took place only in the 19th century 
and the probabilities are that in 1802, the mirasidar owned also the Kudi- 
varam right. ° 

The tarms, Ekabhogam, Tunduvaram Kambatam explained. 

Chinnan v. Kondam Naidu (Sadasiva Aiyar & Spencer JJ). 

Mortgage by Gonditional sale—Time specified in the iia od 
Redemption—Limitation 
Mortgage—Construction—Personal covenant — Transfer of Property det, - 
B3., 68, 100 Oharge—Holder not entitled to sue for sale or for personal, 
es when no personal covénant—Simple. mortgage—Personal coven 
ant, essential, 
Where under a document which called itself a mostgagé, plaintif was 
Put in possession óf one item df property and he'was given a charge over bwo 
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other items with clause in the end ‘Whenever we pay the rame (money) to 

you, you shall receive it and give back the deed”. 

Hold; Per Sadasiva Asyar J: That on a proper construction of the doou- 
ment there was no personal covenant in favour of the plaintiff and in the absence 
of sucha covenant the document could be construed- only as conferring 8 usu- 
tructuary Mortgage interest over one item anda charge over the other two itams 
which would. not entitle the plaintiff to sue for the recovery of the money 
either Personally or by sale of the items charged. 

Per Sheshagiri Asyar J. (contra). That there was a personal covenant 
in favour of the plaintiff and that the document was in respect of the other 
two iteme a simple mortgage but the suit being on a false allegation of dis. 
possession by the mortgage: it wae not a case in which a deoree should be 
given on an altered footing. 

Réngappa v. Tammayappa (Sadasiva Alyar, aud Seshagiri Alyar. JJ.) 

- Conatruction—Pergonal covenant— Esaential—Simple mortgage 

———— Priorsty—Suit by first and second mortyagess respectively—Indian 
Limitation Act, 1877 Ari. 120 and 182 of the Second Schedule—Cirtl 
Progadute Code of 1882, S. 296. 

_. Where a mortgage had been effected on certain properties, by A in favour 
of Band a second mortgage on the same properties in favour of O, and 
again's third “mortgage i in favour of B, B brought a sait and obtained a decree 
in respect of his first mortgag and the mortgaged properties were sold and the 
balanos remained in Court deposit after satisfying the deoree on the first 
mortgage. and B obtained a decree in respect of his third mortgage 
without making the holder of the second mortgage apsrty drew the balance 
monay from Court deposit whereupon the holder of the ‘second mortgige 
brought a suit against the first mortgages as the holder of the third mortgage 
for the sum drawn from the Court on the ground of the priority of hia 
mortgage ; 

Held that the conduct of the flrat mortgages who gave no notice to the 
second mortgagee of the decree and of drawing the money from the Court was 
fraudulent, thai.the second mortgages was entitled to satisfy his mortgage out 
of the sum so drawn in preference to the firat mortgaged as holder of the third 
mortgage and that the suit for the recovery of the sum, which was a charge on 
immoveables, was governed by Art. 182 of the Second Schedule of the Indian 
Limitation Aot of 1877 and could be brought within twelve years. 

Quaere—If under the circumstances an implied trust did not arise in 
favour of the plaintiff ? 5 
Barhamdeo Prasad v, Tara Ohand (P. C.) 

—— Subrogation—Purchaser pendenta lite—Harlier mortgages paid of 
—Ignorance of mortgage sued upon—Right to subrogatwn notwithstand- 
ing—Presumption of keepmg alive— According to mterest. 

Where a 'pérson paying off a mortgage has a mght eithar to keep the 
mortgage'alive or to extinguish it, in the absence of evidence as to intention, 
he must be assumed to have acted according to his interest. 

Accordingly, the plaintiff, a private purchaser whose sale was held in- 
valid against the purchaser ın execution of a décree upon a mortgage, having 
been effected pendente lite, was held entitled td, be subrogated to the rights of 
three prior mortgagees who had been discharged out of’the purchase money 
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paid by him, though he was unaware of the subsequent mortgage and had 

not consequently evinced any intention to keep the earlier mortgages alive. 

Subramania Pulai v. Palaniappa Mudali (Ayling and Oldfield JJ.) 

By condttional sale—Redemptron—Indwan Limitation Act XV of 
1877, Sched. IT, Art. 148—~Feriod specified sn the mortgage deed for re- 
dempiton-Date from which lunitation begins to run. 

Where a person had executed a mortgage by conditional sale redeemable 
in nine years and it was alleged that at the-end of the third year the entire 
amount of principal and interest was satisfied from the usafruct. 

Held that Art. 148, Sohed. II of the Limitation Act of 1877 appliod and 
the period of 60 years began to run from the end of the third year when the 
right to redeem came into existence, 

Ordinarily and in the absence of a special condition entitling the mort- 
gagor to redeem during the term for which the mortgage 18 created, the right 





of redemption can only arise on the expiration of the speorfled period, But. 


there is nothing in law to prevent tho parties from making. a provision that 
the mortgagor may discharge the debt within the speqified period and take 
back the property. Buah a provision is usually to the advantage of the 


mortgagor. 
Musammat Bakhtawar Begam v. Musammat Husains Khanam(P. O.) ... 


———decree—C, P. O. order 84, r. 5—Order absolute—Ereoution order 
without—Res judicata in execution proceeding —Grder for execution made 
after notice—Binding in subsequent stages, 

The faot that ‘an order absolute is not made before execution 19 taken of 
a mortgage deoree 1s not an objection available to the judgment debtor when 
an order for execution has alrendy bean mede after notice to him and the 
same has not been set aside. 

Ramasami Reddi v. Rangamannar Iyengar. (Sankaran Nair and 
Ayling JIN Ses 
———— Order absolute not passed, objection when not available a 
—— Right to abandon claim against merigaged property in execution— 

Dependent on construcion of decres — Not entitled, where decree directs 

property to ba exhausted before resorisng to other remedses—Limitation 

Act, art. 188—Step-sn-atd of execution—Prayer for bringing tn legal 

representatives of Fudgment-dadtos —Errors in the matter of reliefs— 

Effect of—Res-judtcata in executron—Hasenttals of—C. P. C. 8. 48— 

Amendment to save bar of—Subsiriution of prayer for sale of mortgaged 

properties for prayer for attachment of other propertiss. 

Whether it is competent to the mortgagee after deoree to abandon his 
ol»im against the mortgaged property and proceed against the person or 
other property of the mortgagor depends entirely upon the construction of 
the decree Kamis Rama}: Chidwialla Ramamurtht Paniulu Garu 8M. 
L. T. 355 followed. 

Where, accordingly, the decree directed the sale of the mortgaged property 
and for the balanoe gave the decree holder mght to proceed against the 
mortgagor personally. 

Held that it was not competent for the decrea-holder to proceed against 
the other property of the mortgagor before salling the mortgaged property. 

In the circumstances of the case to avoid the bar of S. 48 C,P,0, their 
Lordships permitted, the decreeholder to amend his application for execution 


by substituting the mortgaged properties for properties sought to' be attached, - 
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An application for execution containing a prayer to bring in the legal 
representatives of the judgment-debtor 15 a step-in-aid of oxccution sufficient 
to save limitation though it might contain errors ın the matter of reliefs &c. 
e.g., Im that it prayed for attachment of the other properties of the mortgagor 
before exhausting the mortgaged property. 

The principles of Mahalingu Mooppanar v. Kuppanachariar I.L R. 
30 M. 541, Kamakshs Pilla v. Ramasami Pillai 18 M. L. J. 14 
Ramisn v. Khadır Batcha Sahib 1 L. R. 81 M. 68, Appaiyar yv Dharan 
Moodali 17M. L. J. 475, preferred to Memawar Hussain v. Ram Bsjai 
Shankar L L. R. 27 A. 619. 

An order in execution cannot be given the affect of res judtcata whon 
there is nothing to show that it was passed after giving the judgment debtors 
sufficient opportunity to contest 16 Ramagsami Naick v. Ramaswami Ohetis 
I. L. R. 30 M. 255 at 268 followed. 

Varadiah v Raja Kumara Venkata Perumal 83 
Mortgagor and Mortgagee—Dispossassion of mot igages in possesmon— 

Adverse possession— Against morigagor—Notice of adverse title necos- 

sary. 

Per Full Bench. Where e trespasser takes possession dispossessinug tho 
mortgagee his possession may be adverse to the mortgagor but will nol be- 
come so until the latter has notice of the adverse title set up by him. 

Per Sadasiva Atyar J. In asuit for doclaration based on an alloged 
denial of title, limitation does not commence to run till the plaintiff has 
notico of the denial. 

Ottapurakkal Thasath Supper v, Cherwchiu Pallikal Uppathumina 
I. L. R. 38 M. 31 dissented from. 

Por Tyabji J. Quaere, if a suit for declaration of title would be barred 
go long as the title ia not extinguished ; Rajah of Veukatagers v. Iskapalls 
Subbhah L L. R. 26 M 410 doubted. 

Persa diyar Ambalam v, Shunmugasundaram (F. B.) 140 
Mutwalliship—Succesion—Modes of—Hereditary right—Basis of— 

Suctession from one family — Presumption of hereditary stccasston as a 

lorin of dedication—Wagf for inaintenance of founder's family— Claim 

to heredstary right by founder's fanily—Less strict proof nacessary. 

Under the Mahomedan Law, succession to the office of Mutawalli is 
regulated in any of the three modes v12., (1) by the terms of the wakfnama or 
the original dedication (2) by appointment by the last male holder or hie 
oxeoutor and (8) by appointment by tho Court. 

A olaim to a hereditary mght to the office can only be supported abs 
bang ın accordance with the actual or presumed direction of the founder at 
the time of the dedication. f 

Where there has been a series of appointments of Mutawallis, 1615 pro- 
sumed that the eppointments have been valid and were mado 1n accordanco 
with the terms of the original dedication. 

Where a hereditary claim is set up, the question is not merely whelher 
the succession to the office of Mutawalli has for some time been devolving 
hereditirily bus whether there are sufficient grounds for holding that the 
original dedication included a provision that the office should so devolve, 

The Court will be satisfied with less strict proof where the .wagqf is for 
the maintenance of the founder’s family or where the claim 15 set up by his 
family members than in other cases. 
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Apart from special oiroumstances the fact that three successive Muta- 


wallis have been from one family is not- sufficient ‘to support the inference 
that ıt was one of the terms of the original dedication that the office should 
devolve hereditarily.. 

Per Sadaswa Aiyar J.—A claim to succeed by hereditary right to a trus- 
tee’s office or to a religious office or to any other offices should be looked 


upon with strong disfavor by the (Jourts whether the office was created by a 


Hindu, Mahomedan, or an adherent of any other creed unless the terms of 
the original grant, or uniform custom constrains the Courts to deaide in 
favour of its being hereditary. 

Phatmabi v. Haji Abdulla Musa Sart (Sadasive Aiyar and Tyabji JJ)... 


Negotiable Instruments Act, 8 22—Hunds—Proviston that no 
porwd of grace should be allowed—Valrdtty of Sust brought after the 
expiry of the period —Limitatwon—Two plasnitfis—Plamt sgned by one 
plasntuf only—Presentation without authortty—Re-p) osentation after 

< time—Ratifloation after limitation perzod—Ineffeotual. 

Where a suit was instituted by two plaintiffs but the plaint was signed 
only by the 8nd who olaimed to be the agent of the first and on the plaint 
baing returned on the ground thet the 1st plaintiff had not signed ıt, it was 
not re-presented till after the limitation period had expired. 

Held there being nothing to show that the 2nd plaintiff was suthorised 
to present the plaint on behalf of the first, the suit waa barred. 

Held also; Per Sadasiva Atyar J —The ratification of the 2nd plaantiff’s 
aot of presenting the plaint if any, having taken place only after the period 
of limitation expired it could not be allowed to prejudice the defendants 

Per Sadasswa Arar, J.—Parties cannot contract out of the benefit of 
the days of grace allowed by seation 22 of the Negotiable Instruments Aot 
and as such any contract to the contrary not withstanding a Hund: coming 
within the section becomes payable only after the expiry of the period of grace 
and @ suit instituted within 8 years thereafter is in time. 

Per Seshagiri Aiyar, J.—No question of public policy being involved in 
the giving up of the benefit of the days of grace under B. 22, & contract to 
that effect will be enforced and in such a cage limitation should be reckoned 
urrespectave of the days of grace. : 

English and American law on the point referred to. 

Valliappa Chetti v. Subramanian Chetty (Badasiva Aiyar and Seshagiri 
Aiyar JJ.) 

————Days of grace—Whether parties oan contract out of—Publio Policy. 

——S. 43—Joini promise—Money paid to some—Consideration for 
promise by all- Agreement excluding liability of executan! of pronote- 
Admissibility of -Law merohani—Evidencs Act S. 98, 

Where several persons make s joint promise in consideration of money 
paid to some of them the contract is net without consideration with respect 
to the promise by the others and all are equally liable on the promise. 

It is not open to the exeoutant of æ promissory note who is liable 
according to the tenor of the note to prove a contemporaneous (oral) agreement 
with the promisee excluding liability. 

Sasha Aiyar v. Mangul Dossfee 20 MLLI. 144, considered ; Narasimham 
v. Ramaswami 24 M.L.J. 01 followed. 

Sornalinga Mudaliar v. Paohaiyappa Natken 
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Non-jolnder objection not taken in time 
Notloe to quit—Leaso for 15 years & 6 months thereafter—Notice before 
16 years—Ineffective 
Onus of Proof--abatement of rent 
Demand and Refusal—maintensance 
——Loegal necessity—elienation by a Hindu Widow 
‘Resumption of Inams 
Pardanashin Lad y—gift by 
——— Self. Acquisition—substantial nucleus 
Offioe—Purchitam—Monopoly in—Should not be recognised by Oiv) 
Gourts 
Pardanashin Lady—Gift by—Onus of Proof 


Parties—Purchasers pondents Ita— Whether necessary parties 


Partnership— Dissolutson—Suit for share of collection made by one pari- 
ner—Maintamabihiy of—Limitation for—Defence that plaints? is not 
entitled, having regard to state of general accounti—Admasssbility of— 
practice— Remand for trial in this aspect of case. 

Action is maintainble by a partner for his share of the collections made 
by anothtr partner although more than three years have elapsed from the 
date of the dissolution of the partnership provided the action is brought within 
three years of the collection. 

In such an action, it is open to the defendant to show not only that the 
alleged collections were not made but also thet having regard to the state and 
result of the general account, plaintiff is not entitled to recover. 

In the circumstances of the case their Lordshipsin second appeal, sent 
the case down for retrial on the footing that the suit wat one for plaintiff's 
share of the collections thought his aspsct of the case was not pointedly insis- 
ted upon in the Lower Courts which dealt with it as one for settlement of 
accounts of the dissolved partership. 

China Kondian v.'Narasappa Naidu (Sadasiva Aiyar and Spencer JJ.) 

Patni—Sale for arrears of 1 evenue—Atiction purchaser, sust for posses- 

ston by —BangalTenancy Act FITI of 1885—9 167—Notice of annulment 

of encumbrances— Service, mode of. 

Where a patnidar committed default in paying the rent to the Zamindar 
the latter obtained a decree against him and in execution put up the estate 
for sale by auction subject to a darpatni granted by him. But as no bide ap- 
proaching the amount due were offered he issued a fresh proclamation for sale 
with power to avoid all incumbranoes under the provisions of the Bengal Ten- 
ancy Act of 1885, Sec, 185. The estate was' purchased by the respondents 
They gave notice through the Oolleobor of the district to avoid the darpatni 
undor Seo. 167: The derpatnidar took no hed of the aforesaid notice osten- 
sibly on the ground that ıt was not served as required by the Tenanoy Act. 

Hold that the service of the notice through the Collector was in the man- 
ner prescribed for the service of a summons on defendant under the Oodo 
of Civil Procedure of 1832 and therefore notice was properly served in aocor- 
dance with the requiramentsof the Bengal Tenanoy Act of 1896, Section. 167. 

Ananda Gopal v. Nafar Chandra Pal (P. C.) 

Penal Code—-S. 52—Cood faith 

——— 9. 415—no application to thief 


———— 8. 199—Exception of comment on Judicial Proceeding 
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Powar of Attorney—Construction ... 

Practice—Adminisiration sus by legates and annuitant—Drscretron of 
Court—Admsnistration decree not obligatory--on deposit of legacy amownt 
ote action may be dismissed—Oreditor's actionand legatee's action—No 
Difference between 
It is not obligatory on the Court to pass an administration decree in a 

suit by a legates and annuitant where the (defendant exeoutor) deposits the 

amount of the legacy nnda sum sufficient to seoure the payment of the 
annuity. 

Upon the executor depositing the amount, the Court may dismiss the 
aurt making such order as to costs ng in its discretion it deems fit. 

No distinction can be'drawn between suits by creditors and suits by 
legatees. 

Practica of English Courts followed. 

Athalu: Malagondsah v. Lakshminarasimhalu Ohatiy (White O. J. and 


Oldfield J) 
———— Admun tration suit by legatee and annuitant, discretion of Court 
Deposit of amount oo 





Prvy Council—Points not before the lower Courts and Privy 
Counoil 


Presidency. Small Causes Courts Aot, Ss. 38 & 41, Ejectment— 
Erroneous finding that lease has been terminated, Want of junsdiction 
—lInterference under 8. 115 O, P. C. compulsory 


Presidenoy Small Cause Court Rules—Order 41 r. 2 Ulira vires— 
Practice or Procedu ¢-—Right to apply for new trial, nos—Atthorsty fo 
make rules— Extent of—Abridging rights conferred by statutes—If 
competent, 

Order 41 r. 2 of the Presidency Small Oanses Courts Rules whioh requires 
fn applicant fornew trial to either deposit the decree amount or furnish 
security is «lira mros, 

Per Chief Justice :—The authority of the High Court to make rules 
regulating the practice and procedure of the Small Oause Courts does not 
extend to abridging the right to apply for new trial conferred by the statute 
which is a substantive nght and not a mere matter of practice or procedure. 

Where a power to make regulation is given by a statute the general rule 
18 that no regulations made under the statute aan abridge a right conferred 
by the statute itgelf but if the res are within the power expressly conferred, 
they would be good even if they purported to abridge the rights given by tho 
statute : 

Maduras Phlas v. Muthu Chetty (F. B.) 

Presumption of law-erroneous—Finding of fact based on—effeot of... 

Principal and Agent-Powoer of Attomey—General Powers-construction. 


Privy Council deoree—Egecutson of—Power of execuisng Court— 
Recognition of transferes of decree by, 1f competent—Order 45r. 15 and 
16—Power of Attorvnsy—Oonsirtuction—Principal and Agent—General 
power to manage Zomindari—Power to transfer decrea mm favour of 


estate, 
The Court of the first instance to which a decree of the Privy Counall is 
transmitted by the High Court for execution has power to recognise transfer 
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Privy Counall degrea—(conid-) 
of the decree and permit the transferee to exeoute without directions from 
the High Oourt in that behalf. 

General power to manages Zamuindar ““ ih all respects as fully and 
absolutely as the principal himself 1s empowered to do”' must be held to 
include the power to transfer for a reasonable consideration a decree amount 
due to the estate. 

Palanvappa Chettiar v. Arunachala Chettiar 23 M. L. J. 595 distin- 
guished. 

Iangam Krishna Bhupaih v. Raja of Visianagaram (Sadasiva Ayar 
and Spencer, JJ) 

Probate and Administration Aoct—lInventory, Essentials of 


Professional misconduot—Valki1—suggestion that hes in a position to 
influence judge—Suspension 


Promissory note—Fo the benefit of two membra of a Hindu family— 
Payee dymg—Sust by the other member or by all the surviving membera 
—Manvainabiltty of 
Where & promissory note stands ın the name of one of the members of a 

joint Hindu Family who dies leaving a widow and it is found that the note 

was not taken for the benefit of the family but was taken only for the benefit 

of the deceased and the 1st plaintiff one other member of the family , 

Hold that neither the 1st plaintiff nor all the surviving members could 
maintain the swt upon it, 

Gopala Atyangar v Venkatakreshna Asyangar (Bankaren Nair and 
ayhng JJ) aes 
——— Intention that two should jowntly execute—Faitlure of one to—Not 

enforceable agama the other—Forgery of signaitue of a jorni executant 

—Matertal alteration—E fect of. 

Where it was intended that two persons should jointly oxeoute a promis- 
sory note and should become jointly liable and one of them does not exeonte, 
the note is not enforceable as against the other. 

Where a note purports to be executed by two persons and it ia found 
that the signature of one of them 1s 0 forgery, the whole note is bad and 
enforceable against neither. 

Amwtham Plas, v. Nanjah Gownden (Badasiva Aiyar J ) 

——— material alteration, forgery of the sigaature of one of the execu- 
tants, effect of 

—_-——Varthamanam—Construction—Loan and pi omsssory note, parts of 
the same transaction—Action not mamiainable apart from note—Nole 
snadmisarble for want of proper stamp—Evidence Act, S. 91. 

Where a loan and a promissory note sre parts of the same transaction, 
action is not maintainable for the amount advanced apart from the promis- 
nory note and where the promissory noto is inadmisuble for want of proper 
stamp, the lender has no remedy. 

Defendant gave a varthamanam or letter to the plaintiff which ran in 
these terma .—‘‘Amount of cash borrowed of you by me is Rs. 850 I shall 
1n two week's tıme returning tho sum of Rupees Three Hundred and fifty 
with interest thereon at the rate of one Rupee per cent. per month get back 
this letter.” Held : that it was a promissory note and not merely an offer 
to borrow or an acknowledgment of indebtedness and had to be stamped 
accordingly. 
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Promissory Note—(conid), PAGE. 


Muthu Sastrigal v Visvanaiha Pandhara Sannadhi (Sadasiva Aiyar 
and Spencer JJ.) eis Bei 
Proyinoial Small Cause Courts Act, 8. 28—Swit for rent —Denial 

of plaintif s right to Kudtvaram and consequently right to sue in Civil 

Oourts—Demeal of plaintif’s right as trustees. 

In a suit for rent by the trustees of 8 temple, defendants denied the 
title of the plaintiff’s to suo as trustees 

Heid : that being a question whioh the Small Oause Court could not 
finally determine, the Cou t could appropriately return the plaint under 8. 
98 of the Provincial Small Oause Courts Act. 

Sembla: The QOourt could also return the plaint under that section 
when the defendants contend thatthe temple did not own the Kudivaram 
nnd that the suit could be brought only ın the Revenue Court. 

Muthah Ohetisar v. Authsnamulagi (Gadasiva Aiyar and Tyabji JJ.) 
Publio poliay—Monopoly in Purohitam Office—Not to be recognised by 

Givl Courts sas 
Purobitam—Offioe—Not recognssed by law—Monopoly to oficiate as 

priest—Against public poltcy—Immoveable proper ty—Offices attached to 

temple. 

Purohitam office 18 not one which will or should be recognised by Civil 
Courts Ramkrwhna v. Ranga (7 M. 424) followed. 

Per Sadasiva Aiyar J: It is against public policy to recognise a mono- 
poly of the right to officiate asa priest which is o legitimate oalling for all 
Brahmins. Offices attached to temples stand on a different footing. 

Per Seshagiri Aiyar J. Purobitam 1s not immoveable property so as to 
be capable of being leased out. 

Saripaka China Mahadeva Vasuluv Muthura Suryaprakasam (Sadasiva 
A1yar and Seshagiri Aiyar JJ.) 

Purohitam Office-Not immovesble property—Not capable of berg leased 
out we ` 

Rateable distribution—Attachment by different Oourts-Amount realised 
by the highest Court—<Right to 


Reolprocal promises, essentials, when contract ‘at an end 


Redem ption—Mortgage by conditional sale—Time specified in the mort- 
gage— When linitation begins to run 


Registration Act, 8.49—Inmoveable proper ty—Evidence of transaction 
affecting—Regrstered sale deed—Contemporanecus unregistered letter— 
Admusssbilsty of —As evidence that mortgage was sntendad—Or as evidence 
that no title passed. 

Held : an unregistered letter cannot be used to show that a registered sale 
deed did not convey the absolute interest but was intended to operate only as 
a Mortgage. 

Held farther that it 1s inadmissible also for the purpose of showing that 
the sale conveyed no title to the defendant the intention of the parties baing 
that it should operate as a mortgage and not otherwise. To use it for that 
purpose would be to use it as evidence of a transaction affecting immoveable 
property 

Pydoh Venkatachalapaths v. Muthu Venkatachalapathi (F. B.) 

S, '77—reiusal to register, order returning document 
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Registration ,Aot—(Conid.) PAGE 


———-8. 77, suit under last day holiday, presentation on the next office 
day. a. 

Relationship—Proof of—Disorepancies ın oral evidence —Oourt’s duty ~.. 

Religious Office, Archaka, Disqualification to hold, Alienation 

———-Judgment by consent, not binding on the public 

Succession to, intention of founder, oriterion for determining 

Rent—Redauotion of, by unregistered deed—Abatement of rant 


Rent Recovery Act, 8 39—Sale for arrears of rent—Suit to set ande 
Purchaser alone necessary party—Melwaramdar or recciver in sust of 
Melwarmdars—Limitiation Act, (Act 1X of 1908) Addition of proper but 
not necessary party—Effect of. ' 
To a suib brought to set aside a rent sale the only necessary party 1s the 

purchaser and the suit is not liable to be dismissed on the ground that when 

the landlord is made party more than ono year has elapsed from the date of 
sale. 
Distinction between necessary party and proper party pointed out. 
Annamalas Velan v. Murugappa Velan (Sadasiva Aiyar & Spencer JJ.) 


Res judicata in exeoution proceedings, order for execution made 
after notice-—-Binding nature 

Revision—Acquittal by trick of acoused—Inoompetency 

Right of Suit—Third party to contract ... 


Second Appeal—fnding of fact hased on erroneous presumption of law— 
affect of 


Speolfic Performance—Contract to sell land-Bonafide purchaser for 
value without notsce—Burden of proof on purchaser—Hindu law— 
Death of contracting party—Sons brought sn as representattves— Right 
to impeach contract. 

In a suit for specific performance of a contract for the sale of immovex: 
ble property, 1t 18 not for the plaintiff to show that œ subsequent purchaser 
had notice of the contract but ıt les on the latter to make out that he isa 
bonafide purchaser for value without notice. 

If, before decree, the persous that entered into the contract (being Hindus) 
die leaving sons behind who are brought on record as legal representatives 
it is open to the latter to show that the contract is not binding on them as 
sons. 

Tirwoenkatachariar v. Venkatachartar (Sadasiva Aiyar Tyabji JJ) 
—-—-—-Specrific Relef Ack S, 29—Delay—Nota ground for refusing— 

Waiver or abandoninent, mere delay not—Contract to pay after execution 

of sale deed by defendant—No breach or laches tsll execution of sale 

deed, 

Delay by itself ıs not a ground for refusing to deores s suit for specifio 
performance Nawab Begam v. 4. H Crest I. L. R. 22 All 678 distinguished. 

It is an error of law to hold that mere delay apart from other facts or 
ciroumstanoss amounts to waiver or abandonment. 

Where under a contract for sale the defendant agrerd to execute sale dead 
in favour of the plaintiff within ẹ month and then receive the purchase 
money. . 

Held that there could be no question of breach of contract or laches on’ 

the part of the plaintiff tıll the defendant executes the sale deed. 
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Specific Performanoe—(contd). PAGE. 


Suryaprakasarayudu v. Lakshmmarasimha (Sadasiva Aiyar and 
Seshagiri Aiyar JJ) 
———Bpesific Relief Act. I of 1877, S. 29—Dalay—No ground for refusing 
—In the absence of waiver or abandonment,—error of law 


Specific Relief Aot, S. 45—Mandamus—Aci or forbearance and person. 


to be clearly stated—Madras Municipal Act, Ss, 38, 62, Rules under 9. 

413—Objection to qualification for election as Comméisstoner—Revision 

before Presidency Magistrate Decision upholding objection— Name not 
directed to be removed—Applicatton for continuance of name on ths list 

Mandamus— Consideration of irrelevant mattors—not acting outside Office 

Remedy under Oriminnal Procedine Code. 

An application under B. 45 of the Specific Relief Act should clearly state 
the act or forbearanoe to be directed and the individual against whom the 
order should be made 

Where, on objection taken to the inclusion of the applicant’sname in the 


list of candidates qualified for election as Municipal Commissioners, the - 


Presidency Magistrate before whom the matter went on revision from the 
order of the President, merely decided that the applicant was not qualified for. 
election but no direction was given either by the Magistrate or by the Presi- 
dent to ramove his name from the lst. 

Heid :that an application under the section for on order that his name 
should continue on the list could not be granted. 

If the Magistrate considers irrelevant matter that is not acting outside 
his office and his order must be sought to be reviewed under the Oriminal 
Procedure Code. 

Vifiaragavalu, In re (Bakewell J) 

——-I of 1877, 8. 45—Mandamus 

Subrogation—Nominal sale—Purchaser not s posseastou—Paying of 
mortgage decres—Not entitled tom Principles on which subrogation to, be 
allowed. 

Where a transferee under a nominal sale effected with a view to defraud 
creditors, not in possession, paid off a deores on e mortgage of the property, 
Held that he was not antitled to be subrogated to the rights of the mortgagee 
as against s purchaser in execution of a decree against the transferor. 

Per Tyabji J. Principles on whioh subrogation is to be allowed, dib- 
cussed. 

Karuppan Ambalaqgaram v. Sakuth Levvai (Ayling and Tyabji JJ) 
Subrogation—mortgage—Purchaser pendente lite—Right to 
Sucoegsion—mutawalli modes of 
Succession Act (X of 1885) 8. 277—Innentory essentials of 
Succession certiflcate— Question whsiher debts due to the deceased— 

Not open in application for. 

The-question whether the debts belonged to the deceased is not a matter 
that can be gone into on an apphostion for succession cartificate, 

Bai Kash v. Parbhu Keval (28 B. 119) followed. 

Radha Bani Dasi v. Brindabun Chandra (26 C. 820) dissented from. 

Srimivasachariar v. Ramasamy Aiyangar (Sankaran Nair and 
Ayling JJ) 

Suits Valuation Act, s. 'B—Oouri Fees Act, 8.7, Cl 9—Valuaton for 
jurisdiction—Same as for Court fees. 


518 


518 


810 
310 


49 


Suits Valutaion Aat—(Conid) PAGE 
Having regard to 8.8 of the Suits Valuation Act, valuation of œ suit 

falling within Cl. (x1) of S. 7 of the Court Fees act is the same for purposes 

of jurisdiction as for Court fees. 


Vannavalli Seshagirt Row v. Narayanaswami Naidu (Ayling J.) 573 
Tend er—lIneffectual, if of less amount 25 
Third party—right of suit, i contract 197 


Transfer of Property Aot, 9. 52—Lis Pendens—C, P. C., O. 41, 
R. 68—Sust under—Only continuation of claim proceeding—Purohaser 
after order—Alisnce pendente lito—Not necessary party to stuit—Limita- 
tion Act. S 22—~Addiiwn of after limbahon time—Suit not barred, tf 
suit agains iclaimant in time. 

Suits under O. 21, R. 68 being only a continuation of the claim proceed. 
ings, @ purohaser from the olaimant after the date of the order and before suit 
must be deemed an salience Pandente lite liko a purchaser after deoree and 
before appel, who takes his alienation subject to the result of the suit against 
the claimant, under S. 52 of the Transfer of Property Act. 

S. 23 of the Limitation Aot has no application where the party added is 
not a necessary party. 

Where 8 suit was instituted against the claimant in time but when the 
purchaser brought himself on record, more than a year had elapsed from the 
date of the order. 

Held that as he was only an alienee pendente lite he was not @ neces- 
sary party and the suit was in time. , 

Erishmappa Chetty v. Abdul Ehader Saheb (Sadasiva Aiyar and 
Spencer JJ.) 

——SB. 53—Credstors, if includes future creditors —Morigage during 
minority—Misrepresantation as to age—No duty to refund in the absence 
of—Satilement by father —Estoppel by attasteng transfer of mortgage, by 
Bather—Effect of —-No debi for which the son would be liable—Hindu 
Law. ~ , 

Suit on a mortgage executed by the 1st defendant during minority in 
favour of the third who transferred 1t to the 4th who again transferred it to 
the plaintiff the Transfer by the third defendant to the 4th was attested by 
the Ist after he attained majority. Before the dete of attestation but after 
heattained majority lat defendant executed a statement tranaferring all his 
property to his mother and wife on behalf of his minor son stipulating 
only for maintenanos to himself. The finding was that the settlement was 
intended to be operativa but tha’ it was executed by the 1at defendant to 
defeat and delay creditors. 


Held that ih the absence of a finding that the ist defendant had obtalned 
money by misrepresenting his age,'there was no duty cast on him of refunding 


fhe money advanced and as such the plaintiff was not at the date of the 
settlement a creditor of the 1st defendant. 


Held also Per Wallis J. in the absence of a finding that the settlement 
was intended to defraud subsequent oreditors as distinguished from creditora 
at the date of the settlement and the plaintiff not being a oreditor standing 
in the shoes of a creditor at the date of the settlement, he would not be 
‘entitled to avoid it, 

Quaere, even if he stood in the shoes of-stioh oreditor he would. be 
„entitled to avoid. 
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Transfer of Property Aot—(conid). PAGE. 


Difference between the statute of Elzabeth and 5. 69 T. P. A. pointed. 


out. 

Per Sadasiwa Atyar J: Estoppel only prevents a man from pleading 
tho real state of facts and dosa not make the false state of facta which the 
Oourt has got to assume between the parties to become for all purposes the 
truo stabe of facts and so far as the And defendant the son was concerned, no 
Such debt as he was bound to discharge under the Hindu Law, arose at any 
tıme oven aftar the settlement by reason of his father being estopped. 

Varkutiam Pillai v. Alhtmoolam Chetttar (Walls and Sadasiva 

Aiyar JJ) 

——-_IW of 1882, 8. ‘52, G. P.O., “o. 21, R 63—Suit under— 

Only a continustion of the olam proceeding 
——S. 63- Alienation in fraud of creditors—Transfer for consideration 

—Want of good faith .., i 
———8s. 58 (b) (0), 98— Mortgage —Oonstr uction—Sımpls mortgage— 

Usufructuary mortgage—Mortgage by conditional sale—Combinations 

af—Anomalous moi igage—B mdu forms of mortgage by condstional sale— 

Effect of under the Act —Personal covenant—Oorenant cloggung equity of 

of redempison, 

A mortgage which was desoribed in the deed itself as an usufructuary 
mortgage contained a clause that if the mortgage amount was not paid on the 
stipulated date, the mortgage was to work itself out as a sale for the principal 
amount of the mortgage. In addition, there was a covenant at the end to the 
effect that the mortgagor should pay the vosts of the constructions of earth 
work etc, effected on the land along with the mortgage money. Possession 
was given to the mortgages. 

Hald Per Sadaswa Asyar J. That the mortgage was a combination of a 
simple and usufructuary mortgege with a covenant clogging the equity of 
redemption and that it was redeemable, 

Per Spencer J. thal it was either usufructuary mortgage with a covanant 
clogging the equity of redemption or a combination of an usufruchuary mort- 
gage with a mortgage by conditional sale in either of which cases 16 was 
redeemable. 

Heid . Per Curiam. The combination of a simple mortgage and an usu- 
fractuary mortgage or of the latter and a mortgage by conditional sale is not 
an anomalous mortgage under S. 98, Transfer of Property Act. 

Amarchand v, Kslamorar dissented from. 

Per Sadanva Atyar, J. Hindu forms of mortgages by conditional sale 
are not treated as such by the Act. They are either simple mortgages, or 
usufruotuary mortgages or combination of both with a covenant in addition 
to clogging to the equity of redemption. ` 

Held Per Spencer J. Ona propər construction of the document, e 
personal covenant to pay the mortgage amount could not be inferred one 

Sruwuasa Asyangar v. Radhakrishna Pillat. (Sadasiva Aiyer and 

Spencer JJ.) ase 
Sa. 68, 100—Sımple mortgage or charge—Charge holder not entitled 

to sue for sale or personally when no personal covenant 
——_—TIV of 1882, S. 108 (4), Lease of uncertair duration, amblements 

Paddy plants tee 
Undue Influence—Low priceNo ground fdr inferring that contract i is 

vitiated by vee 
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PAGE., 


YWakil—Professional misconduct 
Water course—Beds of natural streams in Malabar—Non-tidal and 
non-navigabls—Ouwnership of, vests in adjoining proprietors and not +n 

Crown—Sust for declaration of easement right agamst Governnent— 

Non-jomder of adjcinwig propriwiors—Objection not taken in inne—226 

years’ construction of dam—Proof of easement—Findiwg of fact based 

on erroneous presumption of law—E fect of—Second Appeal—Custom m 

Palghat. 

Per Sankaran Nair, J —In Malabar, the law as to ownership in beds of 
natural streams is the English law vis., that beds of natural streams not 
being tidal and navigable vest in the adjoining proprietors and not in the 
Crown. 


Alleged custom to the contrary in the Palghat Taluk referred to but no 
opinion expressed as to its validity. 
~ Ina suit for declaration against the Sacretary of State that the plaintiff 
was entitled to construct e dam, the Crown having failed to prove that 16 


was the owner of the bed and the construction of the dam for over 25 years” 


being found. 

Held, per Sankaran Nair, J.—That the plaintiff was entitled to a 
declaration of her right to construct the dam against the Crown and the 
objection that the adjoining proprietors were nob parties not having beon 
taken earlier, was no reason for not giving her the relief, 


Per Sadasiva Aiyar, J. :—Plaintiff not having made out her right of 
easement as against the adjoining proprietors and the said proprietors nob 
being before the court, declaration prayed for could not be granted. 

Government ownership in publio footpaths and in beds of natural streams 
ig not inconaistent with the general theory of private ownership of lands in 
Malabar. 


His Lordship felt inclined to hold the view that prima facie they vest in... 


the Orown, but did not express a final opinion. 

A finding of fact though based partly on an erroneous presumption of 
law cannot ke interfered with unless the finding is materially vitiated by 
the error. 


Meenakshi Amma v. Secretary of State for India. (Sankaran Nair and 


Badasiva Aiyar JJ) ah 

————— Beds of natural and streams in Malabar—Non-tidal and non- 
navigable rivers-Ownership of 

Will by a Hindu—Consiructscn—Hindu’s son by a Mahomedan woman — 
Word “auladi” inthe wili—Marriage of sssus with Hindu waman of 
Ohhatirs caste-—Treaiment by testator of legateoas Hindu, and marriagas 
wuh Hindu as lawful—-Hffect of —Gift of a fund to " children" in Indsa 
— May include ‘' tlleguimate sssus. 


Where a Hindu, Janwar Chhattri by caste, had a son by a Mahomedaii , 


woman, whom he brought up as Hindu and got married to two Ohattri women 
one after the other by whom he had ichildren and made a will to the effect 
that the income from certain properties should go to the support of the ‘‘aulad”’ 
of his son ‘‘ from generation to generation as long as bis family (Khandan) 
was in existence. '’ 


429 


885 


885 
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Will by a Hindu—(Conid.) PAGE. 


Held, having regard to the fact that the testator treated his gon as a 
Hindu in religion and desired thit othars should so treat him, that he 
treated his: marmages with tho two Chattri ladies as lawful marriages 
and desired that otheri should so troat them he must be takenn have 
resolved to regard and treat and treat the offspring of these unions as 
legitimate and to have desired that they should be so treated and regarded 
by others and in the c.roumstances, the propor construction of the will was 
to hold that by ‘“aulad ” (legitimate issue), the testatator meant only the 
issue of the son by a Mihomedan ‘conoubinoe. 

Where a gift is mide by will of thecorpas of & fund or a life interest in 
the fund to the children of the testator or of another as æ class, there may 
be good reason in some such oases for holding that in India, the word 
obildren insludes Wegitimate children. 

Sher Bahadur Singh v. Ganga Bakhsh Singh (P. 0,) 

Will, construction, ‘‘anlad,'’ Issue by a Hindu and a Muhomedan 
womsu 
—Made by Hindu —Construction--Solf-cqusred property Costs Hindu 

Wills Act of 1870 Ch. 31—Intention of testator. 

Where a Hindu had made a will im respect of his two sons in respect 
of his self acquired property, and had said in tho Will-—Should either of 
these two sons die without having had (leaving) any male issue, the survivor 
......18 duly to take the whole of the proparty uppertaining to the share of the 
deceased son who may. have (leave) no mole issue after undertaking (to 
defray) the expenses in conneotion with the maintenance of his widow and 
the maintenance and marriage of his minor daughters '’. 

Held that the testator had clearly in view the survival of the testator 
by his two sons and the death of one of the sops leaving a widow and 
daughters but no male issue and therefore the appellant as such surviving 
gon WAS entitled to the estate conveyed by the willand that the correlative 
obligations resting upon him came into play for which he must give seourity 
to the High Court. a 

Held, farther that in the construction of Wills there was nothing specifi- 
cally either English or Indian in the idea that the Wulof the testator must 
be construed on that principle which would enable Courts of Law most fully 
to give effect to the intention expressed by hip words .... and that in ordi- 
nary ciroumstauces ordinary words mu3t bear thew ordinary construction 
and the whole Will, that is, tho whole of the words employed by the testator 
must ba looked at together so as to determine his whole intention. 

Held also that in view of the special diffipulties in the construction of 
the Will the tosts to be paid by the appellant throughout. 

O’ Mhoney v. Burdih T English and Irish Appeals 888 which correcta the 
ossa of Edwards v. Edwards 15 Beav. 857 and is supported by Alen v. Frthing 
in Jarman on Wells 6th Ed. 2160) approved. 

Ohundlal Parvatishankar v. Bas Samarth (P. O.) 

W ill—attestation of, by depondents 
Words —Mokhasa—Inam —meaning of 
————-Shrotriem 

‘Aulad’ 
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NOTES OF RECENT CASES. 


PRIVY COUNCIL 
Preseht :— Lords Atkinson and Moulton and Mr. Ameer Ali. 
Sheiks Leakat and others Petitioners. 


v. 
The King-Emperor Respondent, 


Indian Penal Code, Sec. 147—Special leave to appeal—Bail 
granted by the High Courts—Question as to evidence. 

This was a petition for leave to appeal to His Majesty in 
Council against the findings of the High Court at Calcutta, partly 
confirming the sentence passed on the petitioners by the Sessions 
Judge of Purnea, dated April 14, 1918. 

The prosecution alleged that an outrage was committed on a 
Muhammedan woman in the neighbourhood of Roshanganj. The 
Mohammedans of Sheikpura and Hamathpur, vowing revenge on 
one Tirthanand, held meetings at various places and decided to 
attack Tirthanand’s house. The day fixed for such an attack was 
the Siriva day when all the people of the neighbouring villages had 
aright to fish in a certain Jalkar. The petilioners and others 
attacked the house, while the brother of Tirthanand fired a cartridge 
into the air killing one Aulad and wounding several others. Persons 
including the petitioners, who were supposed to be responsible for 
the riot were arrested and committed to the Sessions, 

The defence was that thestory of the outrage was concocted. 
The real motive for the murdering one and wounding several others 
was to stop the general right to fish on a certain day in the Jalkar 
Aulad was not killed in the house, nor was the shot fired into the 
air, but they were shot at while fishing. 

Mr. Killy, the District Magistrate, paid a visit to the house and 
found no mark of stray shots in the wall or inthe ground, The 
police officer stated that he found no blood stains or shot marks 
at that place. 

The Sessions Judge found that the story of an outrage on a 
Mohammedan woman was false and that the real reason for the 
riot was a dispute as to the rights in the Jalkar. He however con- 
victed and sentenced the petitioners and others to various terms of 
imprisonment, 

On appeal to the High Court one Nassait was released while 
the sentence against the rest was confirmed. 

As the petitioners wished to appeal to His Majesty, bail was 
granted pending an application to His Majesty in Council. 

O'Gorman, for the petitioners, stated that the motive alleged 
by the prosecution was wholly false inasmuch as the complainant 
SS ee “6th December 1918, 
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himself admitted that his enquiries satisfied him that no outrage 
on a Mohammedan woman was committed. The evidence did not 
warrant the conviction and the sentences passed were against the 
weight of evidence. ‘ 
Rejected. 
Solicitors for petitioners — W. W. Box and Co. 


FRIVY COUNCIL. 
Present :—Liords Atkinson and Moulton and Mr. Ameer Ali. 
Saikhum Indra Singh Petitioner. 


v. 

Cachar Land and Loan Corporation Ltd. Respondents. 

Petition for special leave to appeal 

Con fiscation by Government of India—Sale of properties so 
con fiscated— Act of State outside Crvil Court jurisdiction. 

This was a petition for special leave to appeal from the judg- 
ment of the High Court at Calcutta. 

In 1891 a rebellion took place in the Manipur state the result 
of which was that the Maharaja Kula Chandra Singh was deposed 
and the chiefship confused on Charn Chandra Singh with: Major 
Maxwell a British officer as administrator of the said state during 
the minority of the Raja. In 1895 Major Maxwell with the approval 
of the Government of India sold certain properties by public auction 
which the petitioner claimed under a deed of gift by the brother of 
deposed Raja who claimed ownership therein on the ground that the 
property was private and not belonging to the state. A suit was 
brought against the Respondent Co., which had bought the proper. 
ties in question, in the Court of the District Judge of Cachar in 
1903. It was decided against him on the ground that the sale by 
auction was an Act of state and therefore ontside the jurisdiction of 
the Civil Court. On appeal to the High Court it was held that it 
was not an Act of state, but that there was no sufficient proof that 
the property claimed was private The uppeal was accordingly 
dismissed. As the value of the property was less than the 
minimum amount required for appeal and the judgment one of 
affrmance, the petitioner was directed to apply to the Privy 
Council. : 

Lowndes for the petitioner contended that the case involved a 
substantial question of law of general importance viz., what 
constituted an act of state and whether the sale in question was an 
act of state which could not be questioned in the Civil Courts. 

Rejected. 
Solicitors for petitioner :—Dower and Johnson. 


“6th December 1918, 





NOTES OF RECENT CASES. 


PRIVY COUNCIL. 


Present :—-Lords Shaw and Moulton and Mr, Ameer Ali. 

Ratansi Dharamsey Morarjee Petitioner. 
v. 

Sir Narayan Ganesh Chandavarkar and others. Restondents. 


Petition for special leave to appeal from the High Court at 
Bombay. 


Hindu Law—Will—Probate and Administration Act of 1881 
Sec. 37—Right of a Co-parcener—Probate duty—Court Fees Act 
of 1870 Schedule 1 art. 11. 


This was an exparte petition for special leave to appeal to His 
Majesty in Council. 


The facts of the case were that one Goculdas, a merchant of 
Bombay, died leaving considerable property, both moveable and 
immoveable, making a will, creating several benefactions, and 
appointing the respondents as executors. The petitioner who was 
the eldest son of the deceased applied to the High Court for a grant 
of the letters of administration to him under Sec. 87 of the Probate 
and Administration Act of 1881, for the property to which he was 
entitled as a co-parcener and which could not be affected by the will 
of the deceased. On notice being given to the executors, none 
appeared willing to prove the will. The effect of the petition being 
granted would have been to exempt the petitioner from the pay- 
ment of Probate Duty in the form of Court Fees under Schedule 
1—11 of the Court Fees Act 1870 in accordance with the practice 
of the High Courts at Calcutta and Bombay. The petition was 
however refused on the ground that the grant of letters of adminis- 
tration in the form applied would involve the determination of the 
point that the will was inoperative which the Court had no power 
todo. On appeal this was confirmed. The petition for leave to 
appeal to His Majesty was refused by the High Court on the 
ground that no substantial question of law was involved in as much 
as the Courts had exercised their discretion under the Section quoted 
above. 


* 10th Decemter 1913. 
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Sir Alfred Cripps K. C. (with him Lowndes) on behalf of the: 
petitioner contended that the judge in the first Court wholly mis- 
conceived the object of petitioner’s application who, had applied 
for the grant of administration in respect of those properties 
only which were joint. The question involved was one of general 
interest and of wide-reaching importance to all Hindu families in 
India, there being in the Probate and Administration Act 1881 by 
which they were governed no other provision than Sec. 37 under 
which representation could be taken out to a deceased co-parcener 
in respect of joint family property standing in his name. 

Rejected. 

Solicitors for petitioner :—T. L. Wilson.and Co. 


Present :—Lords Shaw and Moulton, and Mr. Ameer Ali. 


Sorabji Hormusji Batlivalla Petitioner. 
c. 
Jamshedji Merwanji Wadia Respondent. 


Petition for special leave to Appeal from the High Court at 
Bombay. 


Special leave to Appeal—Damages—Negligently driving a 
friend in a motor car. 


This was an'exparte petition for special leave to Appeal. 


The facts were that the petitioner and the respondent arranged 
to make an excursion toa certain place. The respondent took his 
seat on the invitation of the petitioner’s wife, in his car, while the 
respondent’s car was occupied by cthers of the party. After driving 
afew miles the car had to cross a level crossing, during 
which petitioner’s wife being afraid that a train was in sight 
gave warning to that effect. The petitioner losing his head, 
being of a nervous disposition, the car ran down a slope and 
stopped in the paddy field beyond. As the result of this accident a 
child was killed and the respondent was injured. He brought an 
action against the petitioner on the grounds that the petitioner was 
negligent in driving the car when he waa incompetent to do 
so, when it was overloaded and at an excessive speed, and claimed 
damages for personal injuries. The Court of first instance awarded 
damages to the extent of Rs. 38,000 which on appeal was reduced 
to Rs. 36,000 in other respects the judgment of the Court of first 
instance being confirmed. 





* 10th December 1913. 
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Sir R. Finlay K.C. M. P. (with him Page) on behalf of the 
petitioner contended that the case involved a substantial question of 
Jaw inasmuch as the position of the petitioner was that of a bare 
licensee and the driving was gratuitous. In Moffall v. Bateman! 
Lord Chelmsford observed that a person offering another a seat in a 
carriage which he was driving, was liable only when the negligence 
on his part was of a gross description. In Indermaur v. Dames? 
Mr. Justice Willes stated that “there is a considerable resemblance 
though not a strict analogy, between the class of cases (i. e. those 
relating to bare licenses) and those founded upon the rule as to 
voluntary loans and gifts, that there is no remedy against the lender 
or giver for damages sustained from the loan or gift, except in case 
of unusual danger known to and concealed by the lender or giver.” 
The learned judge in Gantret v. Hgerton® added that “there must 
be something like fraud on the part of the giver before he can be 
made answerable.” The Courts have erred both in respect of the 
principles of law laid down by them and also in respect of 
the conclusions of fact upon which their jadgments are based. 


Rejected. 
Solicitors for petitioner :—T. L. Wilson and Co. 


Full Bench 

Chief Justice 

Sankaran Natr J. 

Old field J. S. A. No. 1972 of 1911. 
1914, January 15 


Art. 131 Limitation Act—Periodically recurring right— 
Arrears. l 


Art. 181 of the Limitation Act applies to a case of a periodi- 
cally recurring right where the suit is for a mere decla- 
ration and also where the suit is for a declaration and recovery of 
‘AITCBIS. 


T. R. Krishnasami Iyer for Appellant. 
J. L. Rosario for Respondent 





1. (1969) L. R 3P. C. 115 at 121. 2. (1686) L. R, 1 C. P. 286. 
3. (1867) L. R 20. P. 371 at 376, 
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‘Ayling J. 

Sadasiva Aiyar 1} C. M. A. No. 38 & 146 of 1918. 

1914,-January 16. 

Limitation Act art 120—Suit for decltration—Starting 
point, denial of title—Not date of Revenue authorities refusing to 
alter patta. 

The starting point for limitation in a suit for a declaration of 
title is the date on which the defendant denied the title and not the 
date on which the Revenue authorities acting upon the denial, 
refuse to alter the patta in the name of the plaintiff dnantarazu v. 
Narayanarasu} dissented from. 


B. Sitarama Row for Appellant. 


K. Ramanatha Shenoi and K. Sundara Row for Respon- 
dent. 


Ayling J. 
Sadasiva Aiyar J. C. M. A. No. 280 of 1911. 
1914, January 16. 


C. P.C. (Act XIV of 1882) S.375—Compromise decree— 
Validity of —Objection to—Contract Act Ss. 38 and 39. 

1. In compromise decrees matters other than those relating to 
the subject matter of the suit may be incorporated in the decree and 
they are not only not invalid but can be enforced in execution ; they 
form the consideration for other terms of the compromise. Objection 
must be by way of appeal ‘to the’ incorporation and not in execu- 
tion. 

2. Offer must be unconditional. Mere offer by post to perform 
is not equivalent to performance. 

8. Promisee must have been given opportunity to see whether 
the proposed performance is according to what was agreed to be 
performed. 

Where the promisor has disabled himself from performing his 
part of the contract the promisee can put an end to the contract, 


K. Ramachandra Atyar for Appellant. 


K. Srinivasa Atyangar and S. Muthiah Mudaliar for Res- 
pondents. 


1. (1911) 22 M. L. J. 108. 
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NOTES OF RECENT CASES. WZ COLLE 


PRIVY COUNCIL. 


Present :—Lords Chancellor, Moulton, Parker of Waddington 
and Sumner. 


Clifford and others Petitioners.* 
v. 
The King-Emperor Respondent. 


Petition for special leave to appeal from the Chief Court of 
Lower Burma. 


Criminal matters—Special leave to appeal—Dillet’s case (12 
App. cases 459). 


The Judicial Committee is not a court of Criminal appeal and therefore 
cannot go into the questions of evidence and of procedure; butt 13 empowered 
to interfere only when it finds " tbat what has been done has been grossly con= 
trary to the forms of justice or violates fundamental principles ” as laid down 
in Dillet’s case. 


This was a petition for special leave to appeal. Sir R. Finlay 
K. C. with him Coliman appeared for the petitioners who were 
directors and manager of the Bank of Burma under Indian Compa- 
nie’s Act 1882. In 1911 the securities of the Bank fell heavily and 
on refusal of the Bank of Bengal to help them they decided to go 
into liquidation. A half-yearly balance sheet was issued which was 
alleged to have induced certain persons to invest certain sums of 
money. The official liquidator lodged a complaint against the 
petitioners who were prosecuted under Chapter 18 of the Code of 
Criminal Procedure and committed to the Sessions on the charge of 
Criminal breach of trust. They were convicted and the conviction 
was confirmed by the appellate court. There were many questions 
as to misdirection of the Jury and improper admission of evidence 
which the judge was asked to reserve for the consideration of the 
Bench of the Chief Court which he refused. The charge was 
amended which was bad in law and the jury was an open one. 
Facts were admitted of which the accused had no sufficient notice. 
The Judge repeatedly expressed his opinions which most likely 
influenced the jury. Sentence is in contravention of Section 71 of 
1. P. Code which was a substantial question of law. 





“17th November 1913, 
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The judgment of their Lordships was delivered by 


Lord Chancellor :—Their Lordships do not propose in this 
case to recommend that leave to appeal be given. Their functions 
are not to sit as a Court of Criminal Appeal and it would be 
contrary to their constitutional duty to assume that position. A 
Court of Criminal Appeal can go into questions of evidence and 
into questions of procedure, and can deal with the case on the same 
footing as an ordinary Court of Appeal. Their Lordships’ func- 
tions on the other hand are limited by the principle laid down in 
Dillett’s Case (12 App. Cases 459) to something much more narrow, 
namely, this: that if they find that what bas been done has been 
grossly contrary to the forms of justice, or violates fundamental 
principles, then they have power to interfere. But in the present 
case they think there was ‘evidence to go to the jury on all the 
matters which have been dealt with, and it would be contrary to 
their duty to express any opinion as to whether in that state of 
things the verdict found by the jury was a right one, or the sum- 
ming up 8 perfect one. As regards the sentences, it is obvious that 
the question is one of form only. The learned Judge has given 
three periods of eight months in one case and three periods of six 
months in another, taking each offence as a separate offence. 
Technically, their Lordships think that these were separate offences, 
and moreover it would have been possible to give a longer term 
upon any one or the whole of the charges in question. The ana- 
logy between this case and other cases which constantly occur in 
criminal jurisprudence is a perfect one, and their Lordships see no 
difficulty in treating these as separate offences. Their Lordships 
will humbly advise His Majesty that the Petition ought to be dis- 
missed. 

Solicitors for petitioners :—Arnold and Son. 


Full Bench 
Chief Justice 


Sankaran Nair J. 
Old field J. C. R. P. No. 952 of 1912. 


1914, January 5. 

Presidency Small Causes Courts Act—Rules framed by High 
Court—Rule not relating to practice and procedure—rule requiring 
deposit of decree amount before application to Full Bench—Ulira 
vires. 


The power conferred on the High Court by S. 9 of the Presidency 
Small Cause Courts Act is confined to the framing of rules regulat- 
ing the practice and procedure of the Small Cause Courts. A rule 
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which imposes the condition that the decree amount and costs should 
be deposited before an application to the Full Bench can be enter- 
tained is not a rule of practice and procedure as it restricts the right 
given to the party by S 38 of the Act and is therefore ultra vires. 
C. Krishnamachari and K. Bash yam for petitioners. 
P. M. Sivagnana Mudah yar for Respondent. 


Chief Justice | | 

rt ah, L. P. No. 228 of 1912. 

1914, January 6. 

Sections 17 and 49 of the Registration Act—Sale—Unregis- 
tered letter to prove sale to be morigage. 

An unregistered letter written by a vendee of immoveable 
property contemporaneously with the document of sale, agreeing 
that the sale should be only a mortgage and not a sale is inadmissible 
in evidence in a suit brought by the vendor for recovering posses- 
sion from the vendee. 


T. Rangachariar for appellant. 


R. Narayanamurthy for respondent.. 





Ayling J. } 
Tyabji J. - 
1914, January 21. | 
Water-cess— Double rate for twice the water taken—Madras 

Act VII of 1869. 

A land holder whose wet lands were entitled to Government 
water through only one sluice is liable to pay double water-rate if 
his lands get water through two sluices even in the absence of proof 
that he was responsible for the opening of the second sluice. 

C. V. Anantakrishna Atyar for appellant. 

Government Pleader for respondent. 


S. A. Nos. 2078 to 2076 of 1912. 


Ayling J. 

Sadasiva Atyar 1} C. M. A. No. 61 of 1918. 

1914, January 22. 

C.P.C. Ss 37,150—J urtsdictton—Court which passed the dec- 
ree—Cowrt which passed the decree ceasing to have jurisdiction 
—Territorial jurisdiction over subject matter—Pending execution 
proceedings—Court having territorial jurisdiction can carry on 
without transfer—Res judicata—exparte order in excution after 
affizture of notice—Order 9 r. 13—art. 164 Limitation Act. 
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Where pending proceedings in execution, the court ceased to 
have territorial jurisdiction over the subject matter of the suit, 


Held that having regard to Ss. 87 and 150 C.P.C. the court 
which acquires jurisdiction over the same can carry on the 
proceedings without a formal order of transfer from the other 
court. 


An order in execution passed exparte after affixture of notice 
which the court considered sufficient service operates as resjudicata 
unless set aside by appropriate proceedings. 


Order 9r. 13 as well as art. 164 Limitation act applies to 
applications to set aside orders inexecution passed exparte as they 
are decrees within the meaning of the Civil Procedure Code. 


L. A. Govindaraghava Atyar for appellant. 
B. Sitarama Rao for respondent. 


Miller J. 

Tyabji J. | A. S. No. 76 of 1911. 

1914, January 

Where a Zamindar who was the trustee ofa temple leased 
property of tbe temple for 10 years utilising the lease amount 
partly for his private expenses and partly for temple expenses, 
the possession of the lessees must be taken to be that of the 
trustee on bebalf of tbe temple ard cannot be considered adverse 
to it. 

Where before the terms expired the purchaser who bought 
the property in a court sale in execution of a mortgage decree passed 
in a suit on mortgage of the property made by the zamindar as his 
own absolute property and for his private debts got symbolical 
possession and the lessees stopped all payment ’of rent to the:zamin- 
dar, the temple must be deemed to havelost possession and a suit 
by the trustee to recover 12 years after the last payment was made 
is barred. 

K. Srinivasa Atyangar and S. Ramaswami Aiyar for 
appellant. 

L. A. Govindaraghava Atyar for respondent. 


Sqdasiva diyar |. 

Spencer J. | S. A. No, 1648 of 1912. 

1914, January 26. : 

C. P. C. order 2 r.2 (seotion 43)—Trespass on two plots— 
One transachon—Ñuit for possession of the other. 
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Suit for possession of one plot of immoveable property bars a 
subsequent suit for the recovery of another plot when the title to 
both is the same and the acts of trespass form parts of one 
transaction. 


G. S. Ramachandra Aiyar for appellant. 
C. Krishnamachariar for respondent. 


Sadasiva Atyar J. 
Spencer J. S. A. Nos. 1532 to 1587 of 1911. 
1914, January 27. 


Pending an appeal to the Privy council by the landlord from 
the judgment of the High Court in the suit for enforcing the 
acceptance of patta, it is not open to him to sue for rent on the 
footing of the High Court judgment. Under the Rent Recovery Act, 
it is not necessary for the landlord to prove a fresh tender of patta 
to the tenant after the judgment in the suit for enforcing acceptance 
of patta before be can sue for rent. 


K. Rajam Aiyar for appellant. 
T. Prakasam for respondent. 


Sadasiva Atyar J.) 
Spencer J. | S. A. No. 1355 of 1909. 
1914, Janudry 27. 


Suit to set aside rent sale— Neither Meloaramdars nor receivers 
in Melvaramdar’s suits necessary parties—Purchaser alone, 
necessary. 

In a suit toset aside a rent sale neither the Melvaramdars 
nor the receiver appointed ina suit between them is a necessary 
party. It is enough if the purchaser is made a party. 

S. Sundararaja Aiyangar for appellant. 

T, R. Venkatrama Sastri for respondent. 


Chief Justice ` 
Tyabji J. j O. S. No. 7 of 1913. 
1914, January 28. 


Mahomedan Law—Gift by father to minor son— Registration 
insufficient to confer title. 


Where a Mahomedan father makes a gift of immoveable pro- 
perty to his minor son by a registered leed and stipulates that he 
will collect the rents and enjoy the same for his life and that the 
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son is to enjoy the property with rights of alienation after his life, 
and nothing further appears, though on the face of it is an absolute 
gift the gift is invalid. Some act of possession on behalf of 
some acknowledgment of the right of the minor must be proved 
to show that the deed was given effect to. 


C. V Ananthakrihna Aiyar for appellant. 


Thirunarayanachari for respondent 


Sankaran Nair J. 

Ayling J. C. M. A. Nos. 206 & 207 of 1912, 

1914, January 

Partnership—Dissolution other—One of the defendants 
claiming against plaintif and other defendants—Withdrawal 
of suit by plaintiff—Defendants’ claims not put an end to—Order 
23 R.1C. P.C. 


In a suit for dissolution of partnership and for accounts, 
where one of the defendants claims sums of money from the plaintiff 
and the other defendants, withdrawal of the suit by the plaintiff 
under Or. 28 r, 1 will not prevent him from prosecuting his claim in 
the same suit. l 


V. Ramesam and J. Venkatram for appellant. 
V. Ramadas for Respondent, 


Sankaran Nair J. || 

Ayling J. 

1914, January | 

Estates Land act S. 3 Cl. 5, Cl. 7 (2) —Ijaradar—* Landhol- 
der.” 

An ijaradar is a landholder within the meaning of S. 3 Cl. 5. 
A tenant let into possession of the land in July 1907 cannot bea 
tenant of old waste within the meaning of S. 3 Cl. 7 (2) as the 
letting contemplated by S. 3 Cl. 7 (2) is a letting after the passing 
of the Act. 


P. Somasundaram for petitioner. 


C. M. P. No. 1228 of 1911. 


T, Prakasam and T. Ramachandra Rao for respondent. 


NOTES OF RECENT CASES. 


Tyabji J. mn 

1914, anuary 23. S. A. No. 1333 of 1912. 

Archaka or Gurukkal office ina temple—Inalienabihty of— 
Right of female to succeed and Jo service by deputy. 

Gurukkal or Archaka office in a temple requires special and 
personal qualifications, and as such the office 1s inalienable in law 
and females cannot succeed to such offices, nor can they be allowed 
to do the duties of the office by deputies. 


M. B. Doraiswami Atyangar for petitioner. 


Sadasiva Aiyar n C. M. P. 924 of 1913. 


S. T. Srinivasagopalan for Respondent. 


Sankaran Nair J. 


Ayling J. | C. M. A. No. 189 of 1912, 
1914 January 29, 


Limitation Act IX of 1908 8, 31— Mortgage’, meaning of— 
H ypothecation of 1867. 


The word ‘mortgage’ in S. 31 of the Limitation Act IX of 
1908 includes hypothecations executed before the Transfer of Pro- 
perty Act. | 


N. Rajagopaachari for appellant. 


T. Rangachart and T. M. Krishnaswami Atyar for respon- 
dent. 


Sankaran Nair J. 


Sadasiva Atyar J. S. A. No. 39 of 1911. 
1914, February 3. 


Malabar Law—Beds of non-navigable and non-tidal streams 
— Vest in riparian proprietors, 


Per Sankaran Nair J. (Sadasiva Aiyar J. dissenting). 


Beds of non-tidal and non-navigable streams vest in riparian 
proprietors in accordance with the English rule and not in the 
Government. 


K.P. M, Menon for appellant. 
The Government Pleader for respondent: 


1 
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Sankaran Nair J. 
Ayling J. C. M. A, No. 108 of 1913. 
1914, February 4. 


C. P. C. S. 73—Decree-holder held not entitled to rateable 
distribution on objections by judgment debtor —No appeal. 


An order holding a decree-holder disentitled to rateable distri- 
bution on the objections of the judgment debtor is not an order in 
execution between the parties from which an appeal would lie. 


N. Chandrasekhara Aiyar for appellant. 
I.. A. Govindaraghava Aiyar for respondént. 
A 





Sankaran Nair J. | 

Ayling J. C.M. S. A. No. 37 of 1913, 

1914, February 5. jl 

Limitation Act, art. 181—C. P, C.S. 144—Application under 
— Limitation applicable—Fresh starting point from second appeal 
—Decree. 

An applicatior for restitution more than 3 years after the date 
of the decree by which a party became entitled to it but within 3 
years of the Second appeal decree is within time, The article applil 
cable to such applications is Art 181. 

B. Sttarama Rao for appellant. 

K. P. Laxman Rao for respondent. 


NOTES OF RECENT CASES. 


Sankaran Nair J. 
Ayling J. C. M. A. No. 108 of 1913. 
1914 February 4. 


In an appeal from an order refusing rateable distribution to the 
appellant on the opposition of the judgment debtor, a prelimin ry 
objection that no appeal lay under the Code of Civil Procedure fron 
an order passed under S. 73 C. P. C, was upheld and the contention 
of the appellant that the question related to the execution, discharge 
or satisfaction of the decree and arose between the “ parties to the 
suit” (not being betweén rival decres-holders) within the meaning of 
S. 47 of the Code was negatived. 


Mr. N. Chandrasekhara Atyar for Appellant. 
Mr. L. A. Govindaraghava Aiyar for Respondent. 


Sadasiva Aiyar JA) 
Spencer J. S. A. No. 2138 of 1910. 
1914, February 5. Í 


Sadasiva Aiyar J. The enfranchisement of the Inam by the 
Inam commission has the same effeet as a permanent settlement of 
the inam lands under Regulation XXV of 1802 and the Government 
is not entitled to levy any additional revenue from the inam lands 
other than the quit rent imposed at the time of the enfranchisement 
either by way of assessment or by way of Royalty for any stones or 
minerals excavated in the inam lands, The inamdar becomes the 
absolute owner of the inam lands and the soil as distingaished for a 
mere right to enjoy the surface of the lands and profits. 


Spencer J. The enfranchisement of the inam does not confer 
on the grantee any right to the minerals and stones in the inam lands 
and the Government’s right to levy assessment or Royalty for stones 
quarried and minerals excavated is not thereby lost. This being a 
prerogative of the crown cannot be lost by prescription or limitation. 
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Government Pleader for Appellant. 
T. R. Venkatarama Sastri for Respondent. 


Sankaran Nair J. || 

Ayling J. C. M. S. A. No. 200 of 1913. 

1914, February 5. f 

C. P.C. Ord. 34 rr. 5 and 6—' Such sale’, meaning of—May 
be private sale with the consent of all judgment-debtors liable for 
the decree amount and the decree holder. 


‘Such sale’ in C. P. C. Ord 84 rr, 5 and 6 may be even private 
sale with the consent of all the judgment debtors liable for the 
decree-amount. Any judgment-debtor liable for the decree amount 
who has not consented to the private sale cannot be proceeded 
against for the balance of the decree-amount. 


T. Narasimha Atyangar for Appellant. 
F. N. Atyangar and P. Ramanathan for Respondents. 


NOTES OF RECENT CASES. 





Ayling J. C. M. P. 442 of 1914 

1914 March 10. 

Consent order—Fixing time to furnish security—Court’s 
‘power to extend time without consent. 

Pending a second appeal, the petitioner applied for stay of 
execution and by consent execution was stayed on the petitioner 
giving sufficient security in the shape of immovable property by 
“a fixed date. The petitioner failed to give security by the time 
and applied for extension of time to give security. Held per 
Wallis J. An order by consent cannot be varied except by consent 
and the Court has no powef to extend the time (1) 1891 W. N. 
170, Glynn v. Bell 1 followed. 


Per Ayling J—while doubting if the court had power pre- 
ferred to dismiss the application on the merits. 

N. S. Narasimhachari for the Petitioner. 

T. Ramachandra Rao for the Counter Petitioner. 


Wallis J., | 





Spencer J. A. S. No. 213 of 1911. 


1914 March 11. 

C. P. C. O. 21, rr 58 & 63. Limitation Act, S. 11. 

A claim was preferred to certain property attached in 
execution of a decree. The claim was disallowed but the 
attachment was raised by the same order on an objection raised 
by the judgment-debtor that the property was not liable to be 
sold in execution. The decree holder preferred an appeal 
making the judgment-debtor alone a party and the High Court 
restored the attachment so far as the judgment-debtor was 
concerned. In a suit brought by the claimant more than one 
year afterwards to establish his right to the property, it was 
pleaded that the suit was barred by Art. 11 of the Limitation Act, 
Held that the attachment having been raised the claimant need 
not have sued and the suit was not barred. 


Tyabji J., | 


S. Srinivasa Iyengar for the Appellant. 
S. Subramania Iyer for the Respondent. 
(1) 1887 6 L. J. Ch. 201. 
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Ayling J. L. P. A. 4 of 1914. 


1914 March 10. 

Interest—Demand for larger amount—Admission of liabi- 
lity for lower—No payment or tender—effect of. 

Where the plaintiff called upon the defendant to pay 4 of 
the decree amount which the plaintiff had paid and in respect of 
which the defendant was bound to contribute, the defendant 
admitted his liability to the extent of a fourth but neither paid 
the same, nor when the suit was brought tendered it in Court 
Held: that the defendant was not exempted from paying interest 
on the fourth which he was bound to pay. 


K.V. Krishnaswamy Iyer for S. Muthiah Mudaliar for Appt. 
T.V. Gopalaswamy Mudaltar for Respondent. 


Wallis J., | 


Ayling J. L. P. A. 170 of 1912. 

1914 March, 9. 

C. P. C., Ss. 50, 52—Decree against son as legal represen- 
tattve—Property passing into the hands of son's heirs—Exe- 


cutability of decree. 


Walks J. | 


Where in a suit instituted before the passing ofthe New Civil 
Procedure Code a decree was made by the High Court in appeal 
(after the coming into force of the new Act) against the sons as 
legal representatives of their father (a Hindu.) 

Held that the decree could, in the absence of evidence show- 
ing that the debt was immoral or illegal be executed against the 
family property in the hands of the son. The fact that property 
has subsequently passed by reason of the death of the son into the 
hands of the separate heirs of the son does not exempt the 
property from liability. 

N. R. K. Tathachariar for Appellant. 

K. B. Ranganatha Aiyar for Respondent. 


NOTES OF RECENT CASES. 

l 
Ayling J. || 
i C. R. P. 454 of 1913. 





1914, March 17. 


Madras Estates Land Act, S. 111, suts to set aside sales. 
Jurisdiction, Civil Courts. 


A suit to set aside a sale held under S. 111 of the Estates 
Land Act by the landlord of his ryot’s holding for arrears of rent, 
on the ground that the sale is illegal lies in a Civil Court and not 
before the Collector. 


Mr. S. Ramaswamy Iyer for the petitioner. 





Sadasiva Atyar J. 
Seshagiri Atyar J. C. M. A. 186 of 1911. 
1914, March 18. 


Estates Land Act, Ss. 3, 8.—Grant of village— Waste land forming 
part—Hstate nevertheless—Surrender—Not acquisition by stself— 
Waste land ryoti land., 

A village granted in Inam is none the less an estate because 
a portion of it is waste land at the time of the grant. Such waste 
is ryoti land. 


Per Sadasiva Aiyar, J——The landlord cannot be said to 
have Kudivaram interest in waste land. He cannot also be said 
to acquire the Kudivaram therein when it is found that the tenants 
to whom it was let out from time to time had themselves no 
Kudivaram right ; surrender and relinquishment are not modes of 
acquisition recognised in the exception to S, 8. 


Per Seshagiri Aiyar, J— The grant of waste land involves 

the grant of the Kudivaram also to the grantee but where it 

forms part of an estate, it will be ryoti land nevertheless and it will 

cease to be go only when the Kudivaram is acquired subsequently 

to the grant of the estate. Surrender by itself is not acquisition 
within the meaning of the exception to S. 8 of the Act. 


M. O. Parthasarathy Atyangar and V. Ramesam for Appellant. 
S. Srmwasa Aiyangar and V. Ramdoss for Respondents. 
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Sadasiva Aiyar, J. 

Seshagiri Aiyar, J. S. A. 425 of 1912. 

1914, March 18 

Estates Land Act—Jurisdiction—Sit for joint possessson—A 
co-owner purchasing Kudivaram—Sui by the' other for possession on the 
ground of forferture—A suit for jorni possession well not lre sn Revenus 
Oourts. 

Where one of the co-owners of an estate sued the other who 


-had purchased the Kudivaram interest in the land for possession 


on the ground that the latter had forfeited his Kudivaram interest 
by building on the land. 

Held that the suit as framed was not maintainable in the 
Revenue Court. 





Walls, J. 

Sadasiva Atyar, J. Cr. M. P. 428 of 1913. 

1914, March 18. 

Orımnal Procedure Code, Ss. 196, 476, Illegal evidence, Pokoe 
report, Evidence in Counter-case, Prelimanary enquiry whether neces- 
sary. 

Sanction based on a police—report is illegal 10 Mad. 232 
followed. 

, ..But where there is other material e.g., where the evidence 
for the complainant had been taken in a counter-case, and a 


decision had been come to upon it, the sanction to prosecute 
shim for an offence under S. 211 cannot be said to be based- on 


illegal evidence. 
_ Por Sadasiva Aiyar J—-Where two Courts had confirmed the 


KN sanction, the appeal should be dismissed as a mattér of practice. 


N 


No preliminary enquiry is compulsory under S. 476 or under 


“S. 195. Sanction need not necessarily be based on legal evidence. 


A. Saminathe Atyur for the Petitioner. 
The Public Prosecutor. 





Wallis, J. 
‘Sadasiva Aiyar, J. L. P. A. 92 & 97 of 1913. 
1914, March 20. 


Sutts—Maintarnalnhty—Some only of the trustees—Managing 
trustees. 

The plaintiffs, the managing trustees of a temple, being. only 
some of the trustees of a temple brought a suit for certain mirasi 
dues from the defendants who had executed muchilikas to the 
plaintiffs, 
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Held the plaintiffs being only some of the trustees -of the 
temple could not maintain the suit without joining their co-trus- 
tees. 3 Mad. p. 234 followed. 24M. L. J. p. 75 dissented from if 
it was meant to go further than 3 Mad. p. 234. 

In this case their Lordships allowed the other trustees to be 
added at that stage. 

0. V. Anantakrishna diyar and A. S. Viswanatha Atyar for the 
Appellants. 

B. Somayya for the Respondents. 





Tyabji, J. | 

Spencer, J. S. A. 1498 of 1911. 

1914 March 24. | 

_Mopla—North Malabar—Law governung—Whether Mahomedan 
Law or Marumakkathayam—Question of fact. 

Whether a particular individual or family of the Mopla com- 
munity of North Malabar is governed by the Mahomedan Law 
or by the Marumakkathayam law is a question to be determined 
upon the facts of each case. In so determining the question, the 
court may take judicial notice of the fact that many families in 
North Malabar have adopted Marumakkathayam usages. 


T, R. Ramachandra Aryar for Appellant. 
T. K.Gownda Asyar for Respondent. 





Ayling, J 
Seshagiri Atyar, J. A. S. 13 of 1908. 
1914, March 25. 


Co-owners—Suti for share of profits agarnst managing co-owners, 
without prayer for general partition—maimtamadrlity of--Presenis--Sutt 
for account agasnst agent—Agent’s death, effect of. 

A suit for account brought by the principal against his 
agent can be continued against his legal representatives. 

Suit for a share of profits recovered by the managing 
co-owner is not liable to be dismissed on the ground that the suit 
does not include a prayer for partition of the property itself! 
Presents paid to vakil’s clerks &c., are debitable against the princi- 
pal as such payments are made in the usual course of business. 


EK. Srinivasa Atyangar for Appellant. 
0. V. Anantakrishna Atyar for Respondent. 
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Spencer, J. 
C. M. P. 710 and 711 of 1914. 
1914, March 26. 


Letters Patent Appeal—Seourtty for Costs—High court Appel- 
late Side Rule 48 (8), ultra vires. 

A second appeal was dismissed bya single judge of the High 
Court under O. 41, R. 11 C.P.C. Pending a Letters Patent appeal 
against the decision, the respondent applied for security for his 
costs. On a preliminary objection being taken that the provision 
for security for costs does not apply to Letters Patent appeals 
Held, distinguishing 27 Mad. p. 121, that though the provisions 
of the Civil Procedure Code do not apply, Rule 48 (3) of the High 
Court Appellate Side Rules applies and such an application will 
lie. Rule 48 (3) does not restrict the right of appeal given by 
cl. 15 of the Letters Patent and consequently is not wera vires, 
26 M. L. J. p. 227 distinguished. 

W. Barton for the Petitioner. 

V. O. Seshachariar for the Respondents. 


NOTES OF RECENT CASES. 


Wallis, J. 

Sudasiva Aiyar, J. A. S. 213 of 1909. 

1914, March 31: 

Limitation Act, XV of 1877, S. 20, (1)—" By an agent duly autho- 
rised wn this behalf ” whether snoludes a person whom debtor permits 
to pay off the debi. 

Payment of interest by a person whom the debtor permits 
to pay off the debt and recover the bond is not “payment of 
interest as such by an agent duly authorised in this behalf” 
within the meaning of S. 20 (1) of the Limitation Act and will 
not save limitation as such. 

C. Krishnama Chariar. for the Appellant. 


S. Srinivasa Aiyangar for Respondents. 


Tyabji, J. 
Spencer, J. S. A. 299 of 1911. 
1914, March 31. 

Hindu Law—A henation—Ezpenses incurred wn defending errmanal 
prosecution— Binding nature on sons. 

An alienation of joint family property by the father for the 
purpose of defending himself in a criminal prosecution is binding 
on the son’s interest in the family property. Beni Ram v. Man 
Singh 1 foll. 

T. Narasimha Iyengar for Appellant. 


S., Muthiah Mudaliar for Respondents. 


Sankaran Nair, J. 
C. S. No. 448 of 1912. 
1914, April 9. 


Original Side— Practice—Counsel instructed by Vakil. 

When counsel appears instructed by Vakil, a special fee 
may be allowed for the counsel if the case is certified by the presi- 
ding Judge to be a fit one for employing counsel. 





(1) (1911) I. L. B. 84 A. 
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C. P. Ramaswami Aiyar for Plaintiff. 

M.A. Tirunarayana Chariar instructed by V. Parthasarathy 
Aiyangar for the Defendant. 

Hon'ble the Advocate-Generdl on behalf of the Bar. 

J. Krishna Rao for the Bar Association. Chamier for Attor- 


ney associaton. 


Ayling, J. 
Oldfield, J. C.M. A.8 to 120f 1913. 
1914, April 16. 

Madras Estates Land Act I of 1908. S. 8 (2), “estate, what 
Conststutes—Inam village. 

The fact that ryots in an inam village have no occupancy 
right and that the kudivaram in the lands which are the subject 
matter of the suit was in the inamdar was not sufficient to lead 
to the inference that the lands do not form part of an estate. 
In order to raise that inference, the inamdar should prove one 
of two things :—(1) That he was himself the cultivating ryot of 
all the cultivable lands in the village so as to make him the 
person owning the kudivaram in the whole village at the date of 
the original grant or (2) that he aquired the Kudivaram right 
in the lands in question from a third person subsequent to the 
date of the grant in his capacity as an inamdar. 

V. Ramdoss for the Appellants. 

L. A. Govindaraghava Aiyer and P. Nagabhushnam for the 
Respondents. 


Wallis J. 


peel ia Cr. A 50 & 51 of 1914. 
pencer, J. 

1914. April, 16 

Criminal Procedure Code, Act V of 1898, S. 196, cl. 6—Appeal 
against an order granting sanetron to prosecute dismissed, computation 
of 6 months— When 1t commences from. 

The computation of 6 months under S. 195 cl.6. is only from 
the date of the order of the appellate Court granting sanction 
when the lower Court has refused the same and when an appli- 
cation to revoke the sanction is made to the appellate Court from 
the time when the application is dismissed. 

The Public Prosecutor for the Crown 

V. Ryru Nambiar and K. Govinda Marar for the Accused. 


NOTES OF RECENT CASES. 





Seshagiri Aiyar, J. 


C. R. P. 477 of 1913. 
1914, April 17. 


Landlord and Tenani—Indian Evidence Act I of 1872, 5, 116— 
Estoppel—Plea of benami whether can be set up. 

Where a tenant executes a lease deed, he is not estopped 
from pleading that the person in whose name the document was 
executed was only a benamidar. S. 116 of the Evidence Act 
does not preclude the tenant from showing that the person 
to whom the rent deed was executed was only a benamidar, 


Kuthaperumal v. Secretary of Statel Kuppa Konah v. 
Thirugnana Sambanda Pillai 2 followed. 

Jainarain Ghose v. Kadambat Dasi 9 referred to. 

C. A. Seshagiri Sastri for the Petitioner. 

K. V. Krishnasawami Aiyar for the Respondent. 


Miller and 
Sadasiva Atyar, J.J. S. A. 2617 of 1912. 
1914, Apri? 20. 


Limitation Act, Art. 128—Native Chrisisans—Suiit for partition. 


Where a Native Ohristian woman sued her sons who were in 
possession, for partition and delivery to her of her share in the 
property of her husband who died intestate and there was no 
administrator for the estate, Held that Art. 123 was not applicable 
to the case. 34 M. 511 foll. 


KE. V. Krishnaswami Aiyar for Appellant. 
Dr. S. Swaminathan for Respondent. 


1. I. L R. 30. M. 846, a I. L. R. 81 M. 461, 
8. 7B. L. R, 728 ref, 
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Chief Justice and A. S. 44 of 1911 and 245 ol 
Seshagiri Aiyar, J. 1910 


1914, April 21. 


Limitation Act, Art. 91, 144—Stuat to recover possession of proper: 
ties improperly alienated by Ejaman of Aliyasantana Jamily., 


A suit brought to set aside an alienation by the Ejaman ol 
an Aliyasantana family and to recover possession of the pro- 
perties 15, governed’ by Art. 144 of the Limitation Act and ‘not by 
Art. 91. 


“Art. 91 i is applicable only when the document sought to be 
set aside Is ‘executed either by the plaintiff or ‘some person 


-through whom the plaintiff i 15 claiming. 
> 


, B. Sitaram Rao for Appellant. 


n 


| “EK. Narayana Rao for Respondent. 


Miller and SAH es ha 
Sadasiva Aiyar, JJ, S. A. No. 2215. of 1912. 
1914, April 21. | 4 i 


Service inam — Surati service m temple—Alienation—Righi of 
Dharmakarta to sue. 

The plaintiff, Dharmakarta of a temple sued as. guch the 
defendant, .who. was. am alienee from a, dancing girl of certain 
service inam lands which were confirmed in her name'by the 
inam title-deed in 1860 subject to her rendering Surati (fanning 
etc.) service in the temple. The suit being for a declaration 
to have’ the sale declared illegal, and for recovery of posséssion of 
the said lands.’ ee 


af 3 1 
Their-Lordships held that the Dharmakarta could not maim 
tain any suit against the alienee though the ‘temple .had along 
enjoyed the benefit of the Surati service. J. 
V. Ramesam for Appellant. “a 
TP. Mi Srinivasa Aiyangar and P. Nagabushanam: for 
Respondents. 
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Wallis and- 

Oldfield JI.. S: A. 2044 of 1912. . 

1914, Apral 22. a Ee 

Hindu Law—Impartible estate—Pledge of jewels with tha previous 
last male holder—Liabtlity of widow. 

The widow who succeeds ‘as the heir at law of her hugband 
the previous proprietor of an impartible estate is not? liable ih 
respect of a deposit of jewels made by a ‘person with the previous 
holder.. If the jewels are traced. to the widow, she will be person- 
ally liable for any conversion by her. 


P a 


K. Srinivasa Aiyar and - A. Krishnastoami Aiyar for 
Appellants. 


L. A. Govindaraghava diyar and L. A. Venkataraghava 
Aiyar for Respondents. 


Wallis and 

Oldfield, JJ. | C. M. A. 253 of 1913. 

1913, April 24. 

Limitation Act, 182 Cl. (6)—Revenue sale of mortgaged properties 
—Surplus proceeds with Colleotor—Applioatson by mortgagee decree- 
holder to send for the surplus and payment to him—Proper application. 

Where the surplus proceeds ina revenue sale of mortgaged 
properties are with the Collector an-application by the mortgagee 
decree-holder for execution ptaying that the proceeds may be sent 
for and paid over to him is an application in accordance with 
Law and will save Limitation under Art. 182 Cl. (6). 


Miller and 
Sadasiva Aiyar, JJ. | S. A. 1124 of 1912. 


Limitation Act—Art. 12, 166—Death of Judgmeni-debtor—Legal 
representatives on record—HMinor—Sale—Nulltty. 

Where a decree was obtained and after the decree the 
judgment-debtor died and two persons were brought in as his 
legal representatives on record for the purpose of execution and 
one of them having no interest in the property and the other 
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being a minor and when the proceedings were carried on against 
the minor as if he were a major by the decree-holder and the 


auction purchaser knowing that he was a minor. 
? ag 


Held that the sale in pursuance of such execution proceed: 
ings was a ‘nullity and that neither Article 12 nor Article 166 of 
the Limitation Act, applied I. L. R. 25 B. 337 distinguished and 
I. L. R. 31 A. 572 followed. 


E. Srinivasa Aiyangar and V. Ramasam for Appellants. 


Hon'ble B. N. Sarma for Respondent. 


NOTES OF RECENT CASES. 


Present :—Lord Chancellor, Lords Dunedin, Moulton and 
Sumner. 


Sheikh Khaliluddin. Ahmed Appellant.* 
v. 
Musammat Banni Bibi Respondent. 


On Appeal from the High Court at Allahabad. 


Registration Act XVI of 1908, Ss. 32 and 87—Presentation 
——Mojibunnisa v. Abdur Rahim (I. L. R. 23 All. 233 P. C.) 


This was a petition for special leave to appeal from a 
decision of the High Court confirming the judgment of the 
Subordinate Judge of Barielly, 


Musammat Banni Bibi wanted money to satisfy a pre- 
emption decree. Her cousin Niaz Bibi lent her the amount 
which was deposited in the Court and the property purchased in 
possession of which she ever since remained. A deed was 
executed by her. The stamp paper was bought by her, the 
deed was presented at the Registry by her husband. The 
Registrar sent the Departmental Registrar to the lady’s house. 
He saw the money paid to her, she being identified by her own 
son and brother-in-law. 


She acknowledged the execution of the deed. It was 
subsequently registered at the Registry. 


Two years after Niaz Bibi transferred the said debt stand- 
ing against Banni Bibi to her nephew, Khaliluddin Ahmed, who 
sued Banni Bibi for the amount. The defence, inter alia, was 
that there was no valid presentation of the deed to the Registrar. 
The Subordinate Judge found himself bound by the ruling of the 

. P. C. in Mojibunnisa v. Abdur Rahim 1, 

On Appeal to the High Court the decision of the Lower 
Court was upheld, but there was no order as to costs. Leave 
to appeal to the Privy Council being refused the petitioner 
applied for special leave to appeal. 





* April 2, 1914. -1. I. L. R. 28 A 283, 
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Loundes and A. Majid for the Petitioner contended that 
the ruling of the P. C. in Mojsbunmsa’s case was never meant 
to apply to cases like the present. There must have been 
presentation by the lady. The question is of general interest 
and involves substantial points of law as to what would amount 
to :presentation by :a pardanashin lady; [Lord: Chancellor : 
We will grant you special leave to appeal.] 


Solicitors for the petitioner Barrow, Rosario and Nevill. 


Present :—Lord Chancellor, Lords Dunedin Shaw, Moulton 
and Parker. 


Muza Mohammed Jawad Appellant. 
v. 
The King-Emperor and others Respondents. 


On Appeal from the Chief Court of Lower Burma. , 


Contradictory statements of complainant—Hearsay state- 
ments admitted—Irrelevant matters received—No cleur proof 
— Benefit of doubt. 


This was a petition for special leave to appeal from. a 
judgment of the head-quarters’ special power Magistrate of 
Hanthawady in Lower Burma by which the petitioner was 
isentenced to three years’ rigorous imprisonment for perjury. 


On June 13, 1910, Ma Pu, a Burman Budhist girl who had 
worked in a cigar factory applied to the Sub-Divisional Magis- 
trate of Prome for a maintenance order for herself and her 
infant child against the petitioner alleging that he was the father 
of her child. The application was registered for want of proof 
on July 5, 1910.. On August 26, 1910, she was prosecuted for 
perjury and sentenced to six weeks’ imprisonment. On Sept. 
10; 1910, she appealed to the Sessions Judge who had 
received various affidavits sworn inter alia by the members of. the 
Young Burman Association who were desirous of shielding Ma 
Pu, and who subsequently ordered Ma Pu’s re-trial on Oct. 6, 
1910. Her trial took place on January 16, 1911. She was 
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acquitted, the Magistrate believing all she said. The petitioner 
who was a Muslim and Persian subject was ordered: to be 
prosecuted for perjury during Ma Pu’s trial. 


‘Ma Pu alleged that petitioner several times made immoral 
overtures to her and on one occasion, had had connection with 
her by force, a fact which she did not mention to her sister even. 
After sometime she yielded to his proposal to marry him who 
gave her £10 by way of dower. They went together to the 
jungle apicnicing and then lived together as man and wife for 
two months. She getting in the family way came back to her 
sister's house and gave birth to the child in question. 


On the question of marriage and the persons who took part 
in it, Ma Pu made contradictory statements on June 13, March 
17, and June 23, 1910. For the marriage taking place there 
was only one witness who was her sister and against the marriage 
taking place there were some six witnesses. Those who had seen 
Ma Pu coming into the house of the petitioner and going out 
therefrom numbered six and their statements were contradictory. 
Those who deposed to the contrary numbered half-a-dozen, On 
the question of going to a picnic the number of witnesses for and 
against was nearly equal. A great many irrelevant matters 
wereadmittedand a good many hearsays too, such as the statement 
of Ma Pu to her employer in the cigar factory where she had 
previously worked. The Magistrate who was a Burman how- 
ever, sentenced the petitioner to three years’ imprisonment for 
each of the three acts of perjury under S. 195 of the Indian 
Penal Code, the sentences to run concurrently. This happened 
on Aug. 4, 1911. He appealed to-the Sessions Judge on Sep. 4, 
1911, who reduced the sentence to three years’ imprisonment. 
On application for revision of the said order of the Sessions 
Judge, the Chief Court did not allow the petitioner to read the 
record as the judges intimated that they had already read it, but 
reduced the sentence to two years’ imprisonment. 


The petitionet was struck off the rolls of the Advocates of 
the Chief Court of Lower Burma. 


This petition was made against the order of the Chief Court 
striking the petitioner off the Rolls and against the said conviction. 
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F. BE. “Smith, K. C., McCarthy, and Majid appeared 
for the. petitioner, April 20, 1914 and contended that : there 
was no evidence against the petitioner which could sustain 
his conviction. No jury could have convicted. He was not 
able to give evidence on his own behalf owing to the Indian 
practice. His case was covered by Dillets’ case (12 A. C. 456). 


Lord Chancellor: We are not sitting as a Court of 
Crimind.,"Appeal. You must show non-judice. 


Lord Shaw: It is the practice of this board not to interfere 
with concurrent findings of fact by two Lower Courts. 


It does not apply to criminal cases. 


Lord Chancellor: We will not give leave to appeal. 
Petition refused. 
Solicitors for the petitioner: Bramall and White. 


End of Vol. XXVI. 





